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PREFACE. 


» <  ■  ' 


1 


THE  present  volume  concludes  the  Origiot 
Progress,  and  Present  Practice  of  the  Bai\krupt 
Law. 


I    ( 


In  order  that  the  work  may  correspond  wit^ 
its  title,  I  hare  examined,  abridged,'  ieiirranj 


and  made  my  own  ofbset^i^ions  upon»  every  ma« 
terial  decision. 

The  labour  I  have  beeh  obliged  to  bestoW'  updk 
the  subject  has  far  exceeded  my  original  caU 
culation :  the  inequality  of  the  volumes  sUffi- 
ciently  proves  the  error  of  the  estimate'.  ^ 


•  .if 


I  have  thought  it  my  duty  not  only  to  intror 
duc^  every  judicial  determination^  but  to  ex* 
amine  every  question  not  yet  decided,  which  has 
occurred  within  my  experience,  or  which  has 
been  sMggested.  to  my  xnind. 


▼]  PREFACE. 

I  have  aDimadverted  upon  the  judgments  of 
every  court  with  freedom ;  but  to  preserve  consis- 
tency and  uniformity  1  have  every  where  recom- 
mended an  adherence  in  practice  to  the  last  ad- 
judged case,  particularly  by  the  Chancellor,  from 
whose  immediate  appointment  commissioners 
of  bankrupt  derive  their  existence  and  authority^ 


m  • 


'*irl  sTibuldSe  thought  sometimes  to  have  given 
my  opinions  with  a  tone  of  too  great  confidence, 
\  hop^  I  may  in  some  degree  be  justified  by  the 
nature  of  the  work,  and  the  industry  exerted  in 
the  investigation  of  each  subjj^cjt.  I.  have,  been 
anxious  upon  every  occasion  to  expn^s  them  in 
language  not  inconsistent  with  a  due  respect  for 
jthe  living,  or  reverence  for  the  dead. 

.  lif^hilst  the  work  has  been  in  hand,  several  de- 
cisions  have  been  made  upon  points  which  were 
doubtful,  when  my  examination  of  them  was 
printed.  I  have  been  fortunate  in  having  my 
conclusions  confirmed,  that  a  verdict  for  damages 
could  not  constitute  a  petitidning  creditor's  debt ; 
that  a  husband  alone  could  not  sue  but  a  com- 
mission  for  a  debt  due  to  tiisWife;'  that  an  attor- 
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ney,  not  being  a  depository  of  money,  could  not 
be  made  a  bankrupt  as  a  scrivener ;  that  a  sol- 
vent partner,  having  paid  the  joint  debts  after 
the  bankruptcy  of  his  partner,  might  prove  under 
bis  separate  commission  the  bankrupt's  share  of 
the  debts. 

I  have  been  less  fortunat^ip  concluding  that  a 
creditor  might  be  a  viritness  to  prove  the  act  of 
bankruptcy  and  the  trading  a]b  ine  .c^'petillig  of  a. 
commission.  ..,.. ,_,,,    .  .>  ^.a  ,:j  j  .-,,:.., 


But  if  I  have  carried  in  thatiji9talice,'my^r«or  is 
supported  bJT  bigb  authbWty^' ahd  the  subject 
will  probably  undergo  fprtl^^r|disjCUSsion  in^  the 
courts  of  law. 


This  volume  completes  the  work  as  a  system 
of  the  bankrupt  law'for  legal  reference. 


EDWARD  CHRISTIAN, 


Field  Court,  Gray^t  IqHj 
August  12th,  1814. 


«  ,    .    .     . 


» 


.  ■> 


.        t       .       . 


."^ 


'•  -•  '     -^  ERRATA.      • 

,     tn  page  176,  L  •32,  insert  siol  before  i%em 
■   '  '"  216,  1.  %  for  ekief,  read  jlfc-l'    '    ' 

341,  L  24,  for  Chief,  read  Mr.     ' 

*— -«-  357,  for  page  364,  read  357. 
,i    ■  .n.,      .364^  for  page  867,  read  364^ 

»  611,  L.  11,  for  ereditor%f  read  pa/ttneri» 

■         -  654,  L  10,  for  whereas,  read  toAier«  a 
•i— —  713,  1.  21,  fot  7re#.  »««d8 1<*. 

I 
•   f  ■       ... 

iVore,— Appendix,  A,  B«  C.  and  D,  are  referred  to  in  the  fint 
volume;  the  aubjectt  are  afterwards  considered  in  the  body  of 
the  work,  and  may  be  found  by  the  Index. 
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STATUTES. 


Irish  Statute,  1 1  &  12  Geo.  3.  chap.  S.  sec.  1 .  1772, 
An  Act  to  pbevent  Frauds  committed  bt  Bank* 

BUPTS.* 

Whereas  divert  persona  actually  exercising  the 
trade  of  merchandize,  in  gross  or  by  retail^  seeking  their 

*  It  will  perhaps  amuse  the  reader,  to  give  here  tbt 
ibUowiog  observations,  which  have  been  made  upon  the 
origin  of  the  word  bankrupt. 

Lord  Coke  tells  us,  *'  that  we  have  fetched  as  well  the 
tame  as  the  wickedness  of  bankrupts,  from  foreign  na- 
tions: for  banque  in  the  French,  ismensa,  and  a  banquer, 
cf  exchanger,  is  mensarius,  and  route  is  a  sign  or 
nark,  as  we  say,  a  cart  rout  is  the  sign  or  mark,  where 
the  cart  hath  gone ;  metaphorically,  it  is  taken  for  him 
tLathath  wasted  his  estate,  and  removed  his  banque,  so 
3$  there  is  left  but  a  mention  thereof.  ^)Ome  say  it  should 
be  derived  from  banque  and  rompue,  as  he  that  hath 
broken  his  banque  or  state." 

"  In  former  times,  as  the  name  of  a  bankrupt,  so  wiis 
tbeotfence  itself,  (as  hath  been  said)  a  stranger  to  an  Eng- 
lishman, who  of  all  natiotis,  was  freest  of  bankruptcy. 
Neither  do  we  find  any  complaint  in  parliament,  or  act 
ofparliameut  made  against  auy  English  bankrupt,  until 
tbe34th  year  of  Uen.  8.  when  the  English  merchant  had 
rioted  in  three  kinds  of  costlinesses,  viz.  costly  building, 
ccwiy  diet,  and  costly  apparel,  accompanied  with  neg- 
li^tof  his  trade  aivl  servants,  and  thereby  consuu^ed  his 
wealth." 

"  He   is   called  in   Latin  dieoctor,  d  decoquemh^  for 

covuming  of  bi»  estate  in  riotous  and  delicate  living/*  4tti 

^'  p.  277. 
Vol.  IL  B 


Irish  Stat  U  &  12  Geo.  3. 

living  by  buying  and  selling,  as  also  scriveners,  salesmis* 
ters,  bankers,  brokers,  and  factors,  as  well  natural  bom 


When  all  judicial  proceedings  were  in  Latin  before  the 
4  Geo.  2.  c.  26.  dtcodor  was  the  word  used  in  the  com- 
mission, declaration,  .pleadin^^s,  &c. ;  but  as  it  would 
naturally  be  construed,  spendthrift,  and  as  every  spend- 
thrift is  not  a  bankrupt,  after  the  word  dtcodor  there  was 
always  added  jinglid  a  bankrupt,  as  devenit  decoclor 
Anglici  a  bankrupt.  See  Serjeant  Goodinge^s  forms, 
passim^ 

Our  antient  law  Latin  writers  certainly  adopted  a  very 
classical  word,  Cicero  uses  it  in  describing  Catiline's 
army,  collectum  ex  senibm  desperatis,  ex  asresti  luxurid  ex 
msticis  decoctoribus,  ex  iis^  qui  %adimoma  deserere  quam 
Ulum  exercUum  maluerunU  Orat.  2d.  in  Cat.  c.  3. 

Mr.  Justice  Heath  has  said,  that  the  word  comes  from 
the  Italian  Banco  rotto ;  1  N.  R.  234.  but  it  seems  to  be 
immediately  formed  from  the  Latin  bancus  ruptus. 

The  first  time  we  find  it  used,  it  is  not  applied  to  the 
agent  or  person,  but  to  the  act  or  thing,  as  in  the  34  and 
85  Uen.  8.  c.  4.  an  act  against  such  persons  as  do  mukt 
^bankrupt. 

But  in  the  time  of  Shakespeare,  we  find  that  it  had 
taken  the  general  sense,  in  which  it  is  used  at  present. 
In  his  beautiful  description  of  the  wounded  deer,  he  says, 

AnoD  a  careifM  herd, 
Fall  of  the  pasture,  jumps  alon^  by  him 
^nd  never  itnys  to  ^reet  him.     Ay,  quoth  Jaqucs* 
Sweep  on,  you  fat  and  greasy  cilizcus, 
'Tig  joit  the  faibion  :  wherefore  do  you  look 
Upon  the  pour  aj^d  brokca  bankrupt  there  ? 

^iiAKfrcARE. — U9y9u  like  Urn 

Though  these  words  are  put  by  the  poet  into  the  mouth 
of  a  moralizing  cynic,  yet  one  who  has  had  much  reason 
for  his  observation,  has  recorded  for  ever  the  humanity  of 
Englishmen  to  the  bankrupt  debtors ;  *^  there  can  be  no 
stronger  proof  of  the  good-nature  and  humanity  of  the 
British  character,  than  the  readiness  with  Avhich  credi- 
tors sitrn  the  certificate,^  without  any  thought,  even  pre- 
viously to  the  third  meeting,  when  a  full  disclosure  is  to 
be  made,  though  at  the  time  of  signing,  there  has  been 
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subjects  as  denizens  and  aliens,  do  frequently  abscond^ 

and  keep  their  houses,  or  otherwise  seek  to  evade  the 

pajrmentof  their  jttstdebts,  not  so  much  by  reason  of 

actoallosses  or  unavoidable  misfortunes,  as  to  the  intent 

to  defraud  their  creditors,  and  oftentimes  make  convey- 

iDoes  ef  their  estates  and  effects,  and  execute  bonds  and 

other  securities,  to  some  in  prejudice  to  others  of  their 

cieditors:  and  whereas  many  well-disposed  persons  .by 

the  casualties  to  which  trade  is  liable,  are  frequently  laid 

under  grievous  hardships  by  the  obduracy  of  one  or  more 

creditor  or   creditors,  and  are  thereby  prevented  from 

doiog  that  equal  justice  to  their  creditors   in  general, 

which  they  are  willing  to  do;  for  remedy  whereof,  be  it 

enacted  by  the  King's  most  excellent  majesty,  by  and 

with  the  advice  and  consent  of  the  lords  spiritual  and 

temporal,  and  commons,  in  this  present  parliament  as* 

semhled,  and   by  the  authority  of  the  same,  that  from 

ind  after  the  twenty-fourth  day  of  June,  in  the  year  of 

OUT  Lord  one  thousand  seven  hundred  and  seventy^two, 

every  person  and  persons  using,  or  that  shall  use  the  trade 

of  merchandize  in  gross  or  retail,  or  seeking  his,  her,  or  Merchant*  in 

their  living,  by  buying  and  selling,  or  dealing  in  exchange^  living  bVhny-' 

or   acting  as  scrivener,  saUsmasier^  banker,  broker,  or  i"^^*cha^"j"'^' 

fiulor,  as  well  natural  born  subjects,  as  denizens  and  ^f"^"*".**!* 

aiieus,  who  shall  ii&scoik;{  or  depart  from  this  realm,  or  ze  s,  orBii<n% 

be^n  to  keep  his,  her,  or  their  house  or  houses,  or  other-  Ti^'^nt  them-^ 

wise  absent   him  or  himself,  so  that  his,  her,  or   their  *'/^^^[^,^""* 

creditor  or  creditors  cannot  have  access  to  him,  her,  or 

tbcin.  to   take  sanctuary ;  or  suflFer  himself,  or  herself, '''.'•[^••■"ct"^^ 

willioglv  to  .be    arrested,  witho^it  any  just   or  lawful  f.nrresi  niih- 

cause,  or  good  consideration  or  purpose,  or  shall  siifrcr 


Ik) examination.**  LordEldon,  \[  Fes,  424.  This  lin- 
tbitiking  eagerness  to  shew  compassion  to  an  unfortu):a  e 
iMktor,  Lord  £ldon  thought  it  his  duty  to  restrain.    bc«i 

IToi.  151. 
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■^."-  IiiiB  or  Lend;',  or  tiieiDMlves,  to  be  onriawe^ ;  or  si 
field  hifflseif,  h«rvU'.  or  ta«aael«e^  tt>  pcsca;  or  - 
*  ""^  Uo^Iy  or  fnudiu«ot!y  pcdcuc  biB  «r  hcxsei^  ifw  (>> 
«lTe  to  be  urested,  or  b^,  faer.  or  t&cir  gxtia,  tMH 
or  cLi»tieL»,  to  be  zitadud  or  MqactcrfcA,  lx  la^e 
.  or  deport  tro^  bk».  her.  at  tiuir  dicei 
«  cause  u  be  ta^le,  *^v  inu^u 
gnuc  or  coQiciutceoa^^  ber,  or  il^eu  I.Mwis  t< 
^^^^'  inescf.  goocb,  orcbxtuis.  totaetaEEoc.  oevaereb« 
bcr,  r-^  ueir  c7«>i:eor%  sluii  or  may  be  liefiioCeJ  or  lictaj 
t'rom  tb«  recOTery  oi'  his,  h^r,  or  tactr  ju«  aod  : 
dcbfs :  or  Ktail  b;.-  iuiikwiC  betsc^  or  tWaueiw^  a 
the  cMUsot'  cu^iersa  by  his,  b^r,  or  ttwir  ynk:uf«iu 

■  prKce-   «btK9    a^     piOC:±CCi(a    Of    pCOUCriUB:^   QUEf  Ulia    3 

^       "^  persoa or  pcr>iKK  a:frsuli  be  lavfuUf   proucxed  by 

pr.nU^  ot*  pftiiiaiceBt,  or  siali  pcsur  or  exbibLt  i 

bisMs^oty,  bb  ben  or  S4axs»H3,  cf  bqu>  anv  ci 

b>-J    ki^'s  courts,    aay  pedwB    or  pcCkwaK  b^   i^c  t 

!:■*.  ^liiBt  bu,  bee,  or  tbeir  cnditiM  «x  cmkuu^  or  w 
thcB,  thereby  km^ta^  or  enkiuotth^  ta  oa^jKl  oi 
force  dMm,  or  snyoc  ctueiD.  tovuefic  Ws&tbaa  tus, 
or  tbeirja«  ud  pnKi^  debcx^  or  to  procure  time 

kcgtr  iiT;  ::  7:  — _   \  :'  ;  .      .-  /.    _      ^     -^e  tin 
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jTuis  statute  first  introduced  the  bankrupt  law  into 
Irehnd ;  the  statute  is  composed  of  all  the  antecedent 
Engiisb  statutes,  as  tliey  are  all  incorporated  within  this 
let  of  parliament— or  as  many  of  them  as  were  considered 
in  force:  where  I  see  any  material  difference  in  this  8ta« 
tate  and  the  English  statutes,  I  shall  fully  state  it. 

The  trading  and  acts  of  bankruptcy,  were,  I  conceive, 
iotended  to  be  exactly  the  same. 

Id  opening  every  commission,  the  commissioners  must 
inqaire  whether  there  is  a  sufficient  petitioning  creditor's 
debt,  and  whether  the  party  named  iu  the  commission  is 
I  tnder,  and  has  committed  an  act  of  bankruptcy  as 
(iescribed  by  the  statutes.  The  law  upon  the  petitioning 
creditor's  debt  I  have  fully  explained  in  the  first  volume, 
beginning  at  page  199. 

I  shall  now  consider  what  kind  of  dealing  constitutes  (f 

1  trading  within  the  bankrupt  statutes,  and  what  de- 
scription of  persons  as  traders  are  subject  to  commis- 
lioos  of  bankrupt 

This  statute  has  used  the  same  general  words  in  de« 
scribing  a  trader  as  the  English  statutes^  viz.  a  person 
tting  the  trade  of  merchandize  in  gross  or  retail,  or 
leeking  bis  living  by  buying  and  selling. 

1  shall  therefore  consider  what  have  been  the  con- 
tactions  put  upon  these  words,  and  I  shall  begin  with 
As  cues  according  to  their  chronology,  pursuing  each 
Btj/tct  separately  from  the  fii  st  decision  to  the  last,  and 
ktoexing  my  own  observations  to  the  whole. 
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Dyer. 


BUacbf^r. 


Caleoderer* 


*  -ScMTie  of  thes^  cases  have  arisen  upon  actions  o 
dcr;  as  to  call  a  man  a  bankrupt,  who  is  subject 
bankrupt  law,  is  a  legal  slander,  and  actionable  ; 
call  a  man,  as  a  barrister,  a  bankrupt,  who  can 
made  a  bankrupt,  is  not  actionable. 

The  first  case  in  which  there  is  a  construct 
these  words  in  the  bankrupt  statutes,  was  in  an 
of  slander,  and  the  question  was  whether  a  dyei 
be  a  bankrupt.  The  court  said.  It  being  alledge 
he  obtained  bis  living  by  buying  and  selling,  it 
cient  cause  to  bring  the  action,  and  they  held  a  < 
be  such  a  trade,  that  he  may  well  maintain  the 
Squij-e  V.  Johns,  Cro.  Jac.  385. 

The  materials  he  buys,  in  fact  adheres  to  th( 
and  by  charging  for  the  dying,  he,  in  fact,  sells  t 
..  terials  again. 
.    This  may  be  thought  a  nice  distinction.     The 
by  the  dyer  would  be  assumpsit  for  work  and 
done,  rather  than  for  goods  sold  and  delivered. 

But  we  may  now  consider  it  as  dt^cided  law 
dyer  may  be  a  bankrupt. 

We  cannot  extend  this  where  nothing  bought 
ricd  away. 

A  bleacher  now  may  purchase  many  drugs  and 
cal  preparations  to  whiten  the  cloth,  yet  he  car 
said  to  sell  any  to  the  owner  of  the  cloth,  for  all 
has  done  has  been  to  take  away  the  oil  or  earthy  pi 
which  adhered  to  the  cloth.  He  therefore  can 
said  to  sell,  and  therefore  I  apprehend  he  will  d 
thought  a  trader  subject  to  the  bankrupt  law. 

Within  my  own  experience  I  have  found  a  c< 
sion  taken  out  against  a  caUnderer,  as  such :  it  v 
he  bought  machinery  and  bees-wax,  but  we  thou 
business  was  merely  to  polish  the  customers  clot 
that  he  did  not  sell  any  thing  visibly  or  substa 
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md  therefore  in  that  character  only  he  could  not  be  a 
Inobopt. 

The  next  case  was  that  of  a  shoemaker. 

Upon  a  motion  in  arrest  of  judgment  in  an  action  for  sJioemiket. 
liander  by  the  plaintiff,  a  shoemaker,  against  the  defend- 
ant, for  having  called  him  a  bankrupt. 

"It  was  resolved  that  the  action  lies ;  for  a  shoemaker 
iifQch  aperson  as  is  within  the  statute  of  bankrupts  ; 
fcr  be  lires  by  his  credit  in  buying  leather,  and  selling 
A  again  in  shoes,  and  not  upon  his  manual  labour  only, 
s  labourers  and  husbandmen  do.  Whereupon  it  was 
I  adjodged  for  the  plaintiff.'*    Crumpe  v.  Barne,  Cro.  Car. 

f     The  next  case  upon  this  point  is  also  in  an  action  for  Carpcntert 

f   aeaodaious  words  spoken  of  the  plaintiff,  who  declared 

that  he  was  a  carpenter,  and  that  he  got  great  sums  of 

nooef  by  buying  of  timber  and  materials,  and  by  build- 

iog  of  bouses,  and  that  the  defendant  having  discoursed  of 

Im  and  bis  trade  spoke  these  words,  viz.  He  is  broken 

mdnm  away^  and  will  never  return  again. 

There  was  a  verdict  for  the  plaintiff,  and  a  motion 
was  made  in  arrest  of  judgment,  for  that  a  carpenter  was 
fiot  a  trade  within  the  statute  of  bankrupts. 

Ckiff  Justice.  "  The  credit  which  the  defendant 
hath  in  the  world  may  be  a  means  to  support  his  skill ; 
for  he  may  not  have  an  opportunity  to  shew  his  work- 
Banship  without  these  materials  for  which  he  is  en- 
tnisted.''  The  judges  were  divided  in  opinion,  two 
ind  two.     CAapmanv.  Lamphire,  3  Mod*  155, 1687. 

I  have  maitioned  this  case  in  its  order,  but  it  proves 
that  the  bankrupt  law  at  that  time  had  not  acquired 
Dauch  stability  from  principle. 

The  carpenter's  description  of  himself  in  his  decla- 
ration would  clearly  not  make  him  a  bankrupt  in  the 
litsent  day,  viz.  he  bought  timber  and  materiak  axKi^ 
kiilt  houses. 
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He  might  keep  the  bouses  for  bis  own  ute*  %ad  thm 
be  would  not  be  a  bankrupt  And  if  he  sold  the  boiisei 
when  built,  he  also  could  not  be  a  bankrupt  See 
1  Vol.  38«. 

And  no  principle  is  to  be  collected  from  the  obsenrap 
tionsof  the  chief  just  ce  of  the  King's  Bench* 
Ship  carpenter.     The  foHowiog  in  Order  is  numbered  amongst  the  cases. 

It  was  ruled  by  Holt  Cb.  J.  at  Lent  assises,  at  Th«t* 
ford,  12  W.  3.  upon  evidence  at  a  trial  at  ptisi  pritfi»  that  t 
ship  carpenter  is  within  the  statutes  of  bankrupts.  But 
a  case  was  made  of  it  for  his  further  conaideratioik 
Kirnfv.Smilh,  Id.  Ray.  741,170a 

It  would  have  been  better  if  this  trifling  case  bad  not 
bfen  preserved.  We  have  no  information  what  was  the 
employmeut  or  business  of  this  person  who  is  called  a 
ship  tarptuttr. 

If  he  was  merely  a  labourer*  be  could  not  be  a  bank* 
rupt  If  he  was  a  carpenter  on  board  a  king's  ship,  or 
East  India  ship,  aud  bought  materials  and  sold  them  only 
to  the  captain  and  owners  of  that  particular  ship,  thea 
he  could  not  he  a  bankrupt 

But  if  he  was  a  person  who  bought  materials  and  by 
hn  skill  worked  them  into  boats  or  ships,  or  into  parts  of 
them,  and  sold  them  to  all  who  applied  for  them,  then 
he  would  be  a  trader  and  might  be  a  bankrupt  like  the 
shoemaker. 
Buicher.  The  next  case  upon  this  subject  is  that  of  a  butcher. 

The  case  is  very  shortly  stated  in  the  report,  viz.  **  A 
question  was  reserved  at  nisi  prius^  wbetlier  a  butcher 
was  a  person  who  sought  hia  living  by  buying  and 
selling  within  the  meaning  of  the  acts  concerning 
bankrupts." 

*'  The  court,  though  they  expressed  themselves  very 
sansible  of  the  inconvenience  of  extending  the  bank- 
rupt  laws   to  artificers^  whooe  living  is  subatantiaily 


TUADIMG.  S 

gotten  by  mechanical  labour,  with  a  mixture  of  buv-in^? 
aod  selling,  yet  thought  upon  authority  of  cases,  that 
thtj  must  hold  m  butcher  to  be  within  that  descrip- 
tioDy  which  makes  a  man  liable  to  a  commission  of 
bankruptcy.'*     Dally  ▼.  Smithy  4  Burr.  2148. 

No  case  but  the  preceding  one  of  the  shoemaker  is 
referred  to. 

Tbeae  are  the  only  two  cases  to  guide  us  upon  this 
important  subject;  but  we  may  conclude  that  ail  trades, 
which  are  similar  to  those  of  m  shoemaker  or  a  butcher, 
will  support  a  commission. 

We  may  therefore  say,  a  tanner,  taylor,  glorer,  hosier,  Tanow,  ac 
bker,  coach-maker,  watch-maker,  &c.  are  trades  subject 
to  the  bankrupt  laws. 

And  I  think  we  may  conclude  that  in  all  cases,  where  a 
man  buys  materials  and  sells  them  again  without  charg- 
ing for  his  labour  as  a  servant,  he  will  be  a  trader,  and 
may  be  a  bankrupt. 

Bat  if  he  charges  for  bis  labour  according  to  the  time  Liboarer  bnr^ 
be  ii  employed,  and  only  sells  what  he   buys  to  the  *"^  *****  **^"^' 
masters  who  employ  him,  I  should  think  he  could  not  be 
considered  a  general  trader  liable  to  be  made  a  bank- 
nipt  ^ 

As  if  a  taylor,  as  is  still  practised  in  the  north  of 
England,  should  go  from  house  to  house  to  work  by 
tbeday,  and  should  sell  cloth,  buttons,  thread,  &c.  only 
to  those  who  so*  employ  him,  I  should  think  he  was  not 
a  trader;  or  a  gardiner,  who  works  by  the  day,  though 
be  sells  nails  or  seeds  to  the  persons  who  employ  him, 
ttfti  to  no  others,  I  should  not  consider  him  a  general  tra« 
der:  he  charges  for  his  work  and  labour,  and  the  goods 
told  are  only  incident  to  that,  and  are  confined  to  it. 

But  a  blacksmith,  who  buys  iron,  and  charges  for  the  Biacksmiih. 
horse-shoes  to  all  who  come  to  him,  without  making  a 
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demand  for  bis  time,  I  should  think  would  be  sinular 
to  a  shoemaker. 

No  general  rule  can  be  collected  from  the  statutes  and 
the  decided  cases ;  but  still  disputable  cases  will  occur. 
in».keeper.  ^^^  next  Subject  after  that  of  a  shoemaker  which  en- 

gaged the  attention  of  the  courts  was  that  of  an  inn- 
keeper. 

I  shall  give  a  concise  history  of  the  decisions  upon 
that  subject  to  the  present  time. 

In  the  first  case  there  was  a  difference  of  opinion^  one 
of  the  judges  thought  an  inn-keeper  was  a  trader  sub- 
ject to  the  bankrupt  laws ;  but  the  other  three  judges 
were  of  a  dilferent  opinion:  they  said  that  inn-keepers 
many  times  have  hay  and  corn  and  such  things  of  their 
own  growing,  and  their  gain  is  not  only  by  uttering  of 
their  commodities,  but  for  the  attendance  of  their  ser* 
irauts,  and  for  the  furniture  of  their  house,  rooms  and 
•  lodgings  for  their  guests ;  and  an  inn-keeper  is  no  more 
such  a  person,  who  gets  his  living  by  buying  and  sel- 
ling, than  perSons  who  buy  for  their  own  provision  i 
and  the  statutes  mention  only  those  who  are  merchants, 
and  use  to  buy  and  sell  in  gross  or  by  retail,  and  such 
who  get  their  living  by  buying  and  selling,  so  as  their 
principal  means  is  by  buying  and  selling.  Crisp  v.  Pratt, 
Cro.  Car.  548.  March,  34,  U)39. 

I  do  not  think  it  would  be  considered  material  at 
present,  what  portion  of  a  person*s  means  is  obtained  by 
buying  and  selling. 

Fifty  years  afterwards  the  case  of  an  inn-keeper  was 

fully  considered  by  the  court  of  King's  Bench.    The 

court  gave  many  reasons  ;  amongst  others  they  say, 

-    "  Where  a  man  buys  and  sells  under  a  restraint,  and 

^particular  limitation,  though  it  is  for  his  livelihood,  yet 

:  be  IE  not  within  the  statutes.*' 
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^There  is  no  material  difference  between  an  inn- keeper  victamiier. 
and  a  master  of  a  boarding  school,  who  buys  anddrf^sses 
promioos  for  young  scholars,  and  obtains  credit  by  his 
way  of  living;  but  it  was  never  yet  thought  that  be 
was  within  any  of  those  statutes."  Newton  v.  Trigg^ 
^Mo(L  327.  1  SAow.  96,  268.  3  Lev.  309.  Carih.l49. 
Salk.  109, 1(>90. 

The  Dext  ca^  was  that  of  an  alehouse  keeper  or 
Tictualier,  and  decided  upon  a  case  made  in  an  action 
tried  before  Lord  Mansfield,  the  facts  were  these.  Shrow- 
den  was  a  publican,  that  is,  an  alehouse-keeper  or  vie* 
toaller*  He  bought  wine,  brandy,  beer;  and  sold  it  in 
his  bouse,  and  misrht  occasionally  sell  them  out  of  the 
house,  in  such  retail  quantities  by  the  pot  or  mug,  **as 
"*  all  publicans  do." 

The  court  were  all  clear  tbat  this  man  was  not  withia 
the  bankrupt  laws  upon  the  authority  of  the  determined 
case  of  an  inn-keeper,  and  also  upon  the  reason  of  the 
thing. 

Lord  Mansfield's  reasons  in  this  case  are  not  very  satis- 
iactory.     Saunderson  v.  Rovles,  4  Burr.  2064,  1767. 

If  an  alehouse«keeper  or  victualler  sends  out  li- 
quor or  victuals  of  any  kind,  howeversmall  the  quantity, 
to  all,  who  send  for  them,  and  by  that  means  sells 
articles,  which  he  had  bought,  the  law  at  present  is  that 
he  may  be  a  bankrupt. 

In  the  next  case  the  inn-keeper  sold  divers  quantities 
of  wine,  rum,  and  brandy,  by  four,  five,  and  six  gallons 
at  a  time  to  several  persons  for  them  to  retail  again,  and 
bad  done  so  for  some  years;  but  the  chief  baron  who 
tried  the  cause,  held  he  could  not  be  a  bankrupt. 

The  court  granted  a  new  trial,  because  it  did  not  ap- 
pear, what  proportion  of  the  inn-keeper*s  trade  in  his 
ion  bore  to  his  trading  abroad^  and  out  of  doors,  and 


th^efore  tltey  could  not  judge  whether  he  was  liaUe  to 
be  a  ban  nipt  or  not. 

Nota.  **  It  was  said  by  Wilmot,  Ch.  J.  that  if  the 
inn-keeper's  trade  and  profits  in  his  inn  were  much  laiger 
than  his  trade  and  profits  abro^ad  out  of  the  inn,  he  should 
incline  to  think  that  he  was  not  liable  to  be  a  bankrupt** 
Buscall  V.  Hogg,  3  JVils.  146,  1770. 

I  have  stated  this  case  in  its  order;  but  the  consider* 
atiOn  of  the  proportion  of  profits  is  now  fully  exploded. 
See  Vol.  I.  p.  333.  and  the  next  case. 

The  plaintiff  was  an  inn-keeper,  ami  the  action  was 
brought  by  him,  having  been  declared  a  bankrupt,  against 
the  messenger.  It  was  proved  the  plaintiff  kept  a  pub- 
Kc-house,  that  he  sold  spirits  out  of  the  house,  and  if 
a^y  person  had  sent  for  liquor,  he  might  have  had  it; 
the  jury  found  for  the  defendant  Upon  the  motion  for  a 
new  trial,  Mr.  Justice  Ashurst  said,'*  I  do  not  now  consi- 
der the  question  of  law  to  be  governed  by  the  quantum  of 
the  trading ;  but  I  take  the  rule  to  be  this,  that  where  it 
is  a  man's  common  or  ordinary  mode  of  dealing,  or 
where  if  any  stranger  who  applies,  may  be  supplied  witli 
the  commodity  in  which  the  other  professes  to  deal,  and 
it  is  not  sold  as  a  favour  to  any  particular  person,  there 
the  person  so  selling  is  subject  to  the  bankrupt  laws.'* 
Patman  v.  Faugkan,  1  '/.  K  572. 1787. 

This  is  acted  upon  as  the  law  of  the  present  day,  and 
is  confirmed  by  Lord  Eldons  opinion  in  the  following  case. 

The  bankrupt  kept  a  public-house,  and  as  it  appeared 
on  the  affidavit,  had  not  sold  liquor  in  other  quantities 
at  a  time,  than  beer  in  pots  or  pints,  wine  by  the 
single  bottle,  or  in  pints  or  half  pints,  and  spirits  in 
balf  pints  or  glasses. 

'  Upon  a  petition  to  supersede  the  commission.  Lord 
Skhn  observed  that  the  question  depends  not  on  the  qnofi" 
turn  of  dealing,  but  the  intention ;  and  it  is  enough  if  a 
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i&aii  will  sell  to  any  one  who  conies  to  buy  :  it  must  be 
left  to  a  jury  to  say,  whether  there  is  enough  of  that  out- 
door  dealing  to  evidence  the  intention.  I  do  not  meain 
to  say,  tiiat  merely  stopping  at  the  door  as  a  casual 
customer  is  sufficient ;  but  if  any  who  sends  for  a  bottle 
may  have  it,  that  is  evidence.     Ex  parte  Magentiis,  Rose, 

This  is  acted  upon  as  the  present  hiw  upon  the  subject. 

If  an  inn-keeper,  alehouse  keeper,  or  victualler  sell  to 
ail  who  send,  he  does  not  differ  from  any  stiopkeeper. 

la  1063,  Uie  court  of  King's  Bench  held  that  a  mem-  Member  ofa 
berof  the  corporation  of  the  East  India  Company,  as  such  ^^'P^^^"*- 
ody,  could  be  made  a  bankrupt  Sir  Jo/m  Halslenholme^t 
case^  Hughe^'i  Jbr.  315,  but  that  judgment  wa««  reversed 
by  13  &  14  Car.  2.  See  Exparte  Bell.  Id  yes.  355.  See 
the  first  volume,  p.  58,  where  it  is  laid  down  that  no 
isember  of  any  trading  corporation  in  that  character  only 
can  be  a  bankrupt. 

The  next  point  with  respect  to  trading  that  came 
before  the  consideration  of  the  courts,  was,  whtther  a 
KAw  selling  oflf  his  former  stock,  but  ceasing  to  buy,  can 
be  considered  a  trader,  so  as  to  have  a  commission  sued 
out  by  creditors,  whose  debts  were  contracted  after  he 
had  so  ceased  to  tmde  generally. 

"  The  court  of  King's  Bench  upon  a  trial  at  bar,  de- Selling  off 
iivered  their  opinions,  that  the  selling  of  merchandize, 
if  they  were  but  the  effects  of  the  bankrupt's  former 
trading,  {for  he  bad  been  a  Turkey  merchant)  which  he 
could  not  put  off  immediately  upon  his  ceasing  to  trade, 
could  not  make  him  a  trader;  for  the  statute  only  extemls 
to  those  that  live  by  buying  and  selling.  Cotton  v.  Dai/Ury, 
1  rent.  69.     2  Keb.  487.     Lut.  411.  16(39. 

But  upon  a  second  trial  at  bar  five  years  afterwards, 
ftc  question  was  whether  Sir  ArUhony  Bateman  was  a 
kokrupt  ? 
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It  was  proved  that  he  was  a  Turkey  merchant,  and 
traded  in  the  year  1656;  but  it  was  not  proved  that  be 
had  afterwards  imported  or  exported  any  thing;  but 
having  the  effects  of  his  former  trade  by  him  to  a  great 
value,  he  shewed  them  to  several,  and  obtained  the  loan 
of  divers  sums  of  money  upon  the  credit  of  them. 

The  court  held  that  this  brought  him  within  the  sta^ 
lute  for  such  debts  as  he  contracted  after  1656,  other- 
wise the  mischief  would  be  great;  for  men  cannot  take 
notice  when  another  withdraws  his  trade,  or  when  he 
commands  his  factors  beyond  sea  to  deal  no  further  for 
him;  but  they  seeing  great  quantities  of  goods  and  mer- 
chandize in  his  bands  are  apt  to  trust  him:  whereupon 
it  is  fit  they  should  be  relieved  by  the  statute.  Sir  A^h 
ihony  Bateman^s  case^   1  Fent.  166, 1671- 

It  is  curious  to  observe  the  change  of  opinion  of  the 
judges  of  the  same  court  within  two  years.  Each  case 
was  a  trial  at  bar. 

This  case  has  established  that,  if  a  trader  ceases  to  buy 
but  still  continues  to  sell  what  he  had  bought,  he  is  still 
a  trader,  and  the  debts  contracted  by  him  will  be  a  good 
petitioning  creditor's  debt,  if  he  commits  an  act  of  bank- 
ruptcy at  any  time  afterwards  whilst  they  subsist,  even 
after  he  has  ceased  to  sell  as  well  as  buy — see  Vol.  1. 
p.  238. 

This  point  was  decided  by  one  of  the  first  cases  in 
the  bankrupt  law,  and  has  been  respected  as  law  ever 
since.    Heylor  v.  Hall,  Palmer,  3*23, 16'22. 
^'**'****^'  In  1675,  on  a  trial  at  bar,  the  court  of  King's  Bench 

held,  that  a  contract  to  victual  the  fleet  did  not  make 
the  contractor  a  trader;  and  they  said  the  selling oflF the 
surplusage  is  no  more  a  trading  than  a  gentlemau'ii^  sel- 
ling off  the  surplus  of  hay,  &c.  and  that'  he  was  not 
more  a  trader  than  a  school-keeper  that  boards  scholars^ 
or  subtellers  iu  armies,  and  butlers  and  stewards  of  the 
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inns  of  court,  and  farmers  of  the  customs.    Gibson  v. 
Thomfirm^  3  Keb.  451.   1  Fent.  270, 1075. 
This  case  established  that  a  limited  or  qualified  deal*  ^i"**^*^ 

'  trading. 

iagis  not  a  trading  within  the  statutes. 

The  same  was  strongly  said  again  in  the  case  of  the 
inn-keeper.     Hewion  v.  Trigge,  see  apite,  p.  10. 

Lord  Ketttfom  was  confidently  of  opinion  at  mW  prius,  Schoolmut^. 
that  a  schoolmaster  who  sold  boots  and  shoes  foj  a  profit 
to  bis  own  scholars  only,  could  not  be  a  bankrupt  as  a 
tfider.     Faleutiae  ▼.  Faughan,  Peake  7(),  1790. 

In  I66d»  two  of  the  judges  doubted  whether  the  owner 
of  the  share  of  a  ship  might  not  as  such  be  considered  a 
tiader  and  be  made  a  bankrupt,  though  it  was  not  proved 
that  he  bad  freighted  it,  or  received  any  account  of  pro- 
fit.   Cotton  V.  Daintrt/,  1  Fent.  ^9. 

But  the  same  point  arose  afterwards  in  1690,  and  the  Part  owner  or« 
court  expressed  themselves  with  great  confidence  that 
1  part  owner  of  a  ship  as  such  only  could  not  be  a  bank- 
nipt  :  they  said  **  it  is  no  more  than  for  a  man  to  have 
a  share  in  a  barge,  hackney  coach  or  waggon,  all  which 
are  let  for  hire."     Newton  v.  Ingg,  3  Mod.  327,  li)90. 

This  point  was  fully  discussed  in  a  modern  case^  be- 
fore Lord  Rosslj/n : 

Andrew  Robinson  Boxces  was  a  part  owner  of  a  ship* 
and  received  his  share  of  her  freights,  lie  was  made  a 
bankrupt  upon  that  species  of  trading  only.  He  petition- 
^  to  have  the  commission  superseded. 

Lord  Chancellor  observed,  as  a  ship  owner,  a  man 
on  never  be  subject  to  the  bankrupt  laws ;  persons  of 
the  highest  rank  in  the  country  have  shares  in  East 
India  ships. 

If  this  is  to  prevail,  ha^f  the  house  of  lords,  including 
tbe  bishops,  would  be  liable. 

A.  part-owner  of  a  ship  cannot  keep  the  ship  idle; 
lad  wbe»  the  dividend  is  made  of  the  freight,  be  must 
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have  his  share.    There  is  no  dealing  with  any  one.    He 
buys  nothing,  he  sells   nothing.    Ex  parte  Boxces^  4  Vti. 
168,  179S. 
lofaBt  In  1669,  Holt  CI).  J.  was  of  opinion  that  an  infant  could 

not  be  a  trader  subject  to  a  cominission,  and  he  said, 
though  the  debts  of  an  infant  are  only  voidable  by  him» 
at  his  election,  yet  no  man  can  be  a  bankrupt  for  debts 
which  he  is  not  obliged  to  pay.  Rtx  v.  Cole^  Ld. 
Ritym.  443.  12  Mod.^\3.   Holt.  360. 

This  is  the  only  case  of  the  kind,  I  hare  found  in  the 

books.    It  was  an  indictment  for  refusing  to  answer  the 

c^uestions  of  the  commissioners.     And  he  was  acquitted 

because  h«  was  not  subject  to  the  bankrupt  statutes. 

_  No  objection  was  made  to  the  proceeding. 

It  was  before  the  modern  bankrupt  statutes ;  but  thft 
commissioners  had  the  same  power  then,  as  they  have 
|iow,  to  commit  the  bankrupt  for  refusmg  to  answer 
their  questions. 

Upon  a  conviction  under  an  indictment  the  imprrton^ 
ment  might  be  for  a  certain  time,  and  corporal  puniah^ 
ment  might  be  added. 

I'he  commissioners  cannot  commit  members  of  either 
house  of  parliament.  See  Vol.  1,  p.  377.  If  they  should 
refuse  to  answer,  such  a  prosecution  would  be  the  only 
mode  of  compelling  them  to  subjnit  to  the  commission. 

The  principle  is  the  same  as  an  indictment  for  dis* 
obedience  to  an  order  of  magistrates;  but  notwithstanding 
this  case.  Lord  Hardwicke  tells  us  that  ^^Lord  Cowper 
and  Lord  Macclesfield  carried  it  so  far  as  to  hold  that 
infanta  were  liable  to  acts  of  bankruptcy ;  but  it  has 
since  been  determined  otherwise."  Eiparte  Meytnot, 
1  Jtk.  197. 

Lord  Hardccicke  ordered  a  commission  to  be  saperse- 
ded  because  it  was  sfued  out  against  an  infant,  observing 
that ''  notwithstanding  Lord  Macclesfield  held,  in  the  case 


of  one  Whitlock,  that  an  infant  might  be  a  bankrupt,  yet  infant 
it  fats  been  determined  otherwise  Bince."  Exparte  Syde^ 
Utism,  1  Atk.  146.  1742. 
This  baa  ever  siDce  been  considered  as  established  law. 
And  where  one  of  a  number  of  partners  is  a  miuor, 
there  cannot  be  a  joint  commission,  and  it  may  be  super* 
sded  not  only  upon  the  petition  of  the  infant,  but  of  any 
odier  person  interested,  as  of  the  assignees  under  a 
fif^arate  commission.  Exparte  Henderson,  4  Fes.  133* 
17!W.    Exparte  Barwis,  (J  Fes.  1802. 

A  petition  was  presented  by  a  bankrupt;  praying  that 
the  commission  might  be  superseded,  on  the  ground,  that 
ke  WES  under  the  age  of  twenty-one  years  at  the  time  it 
issued. 
It  was  opposed  by  the  assignees. 
The  Lord  Ckancellor,  (Lord  Eldon,)   *'  As  it  appears 
in  this  case,  that  the  petitioner    held  himself  forth  to 
the  world  as  an    adult,   and  sui  juris^  and   traded  in 
ibit  character,  and   contracted  debts  to  a  considerable 
iQoant,   for  two  years  previous  to    the    commission, 
^ss  this  petition    is  opposed   on    the  behalf  of  the 
creilitors,  I  will  make  no  order,  but  leave  the  bankrupt 
to  bring  bis  action  at  law,  if  he  shall  think  proper  so  to 
dob   I  consider  him  no  ntore  entitled  to  any  favor  or 
mistance  than  a/rme  tweri,  who  lives  apart  from  her 
ksbaod,  am'  holds  herself  out  nstif erne  sole,  and  contracts 
fcbts,  is  entitled  to  any  summary  relief  from  the  judges 
It  common  law;    who  always  leave  a  woman  of  that 
faeription,  to  make  the  best  she  can  of  her  plea  of  cover* 
tna  in  any    action  brought  against  her;  and  constantly 
Kfaseto  interfere  so  as  to  afi'ord  her  any  summary  relief.'' 
Lftfte  l¥aim>m,  16  Fes.  265. 1809. 

in  if  in  thiscaae  the  bankrupt  had  brought  an  action 
Ittaipaaa  agaiilst  the  messenger  or  commissioners,  upon 
pMfofhis  infancy,  he  must  have  succeeded,  as  every 

tot.  II.  c 
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Infant.  •  oQurtofiaw  must  have  held  the  oommiftBiOD  roid,j 
4tt  it  it  had  been  sued  out  a^inst  a  perecMi  not  goubm 
with  trade. 

But  in  an  action  of  trespass,  as  the  pkiatiff^a.gn 
are  taken  from  him  only  for  the  honest  purpose  of  p 
ittghts  debts,  the  jury  might  be  justified  iagmngt 
80iallest  possible  damages. 

And  if  he  should  bring  tronrer  for  those  goods,  wb 
he  was  not  bound  to  pay  for  as  a  minor,  the  judge 
nisiprius,  or  the  court  of  law,  might,  I  think,  decide  1 
be  ought  to  be  nonsuited,  or  there  ought  to  be  a  verd 
for  the  defendant ;  as  it  might  be  thought,  that  a  bu] 
gains  no  property  in  goods  which  he  never  intends 
pay  for,  and  that  it  is  a  fraud  which  vacates  the  contn 
and  that  the  assignees,  who  are  going  t#  distribute  tb 
amongst  bis  creditors,  are  not  guilty  of  a  converaioa 
(hem  to  their  own  use. 

This  may  some  time  become  an  important  question 
law,  and  I  confess  I  have  no  authority  to  cite  in  supp 
of  what  I  have  suggested,  except  a  nki  prims  case^ .  whi 
was  tried  before  Lord  Ros»/yf^  when  he  was  chief  j' 
tice  of  the  Common  Pleas. 

A  family  of  swindlers  went  into  the  north  of  Engtai 
and  represented  themselves  to  be  very  wealthy,  and  t 
fiished  a  house  with  every  expensive  aKicle ;  being  i 
tected,  the  tradesmen  went  and  every  one  seized  hiaoMi 
the  master  of  the  fieunily,  who  had  fled,  brought  an  adi 
of  trover  against  one  of  them ;  but  Lord  SM»ufyn  dirad 
the  jury  to  find  for  the  defcadant,  stating  that  tbe-ci 
tract  vras  void,  and  no'pioperty  cottM  be  acqyirad  i 
such  a  fraud. 

1  think  the  principle  will  apply  to  a  minor,  who  bi 
goods  which  he  never  intends  to  {tty  for,  and  so  deiisi 
iMPisalf  against  the  obligatioQ  to  pay,  fagr  pleading  J 
>«nage- 
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tnlTOKLofd  Keepetr  Wright  directed  an  issue  to  be  Scrivener. 
iMd  before ^  Ckief  Justice  Holty  whether  a  scrivcuer 
oooid  he  made  a  bankrupt  by  an  act  of  bankruptcy  not 
m  the  21  Jac.  1«  c  19-  but  by  an  act  of  bank- 
in  the  two  preceding  statutes^.  A  8cri<- 
iiasii^  been  first  made  subject  to  a  commission 
by  the  dlJacl.c.  19*  It  is  said  **the  Lord  Keeper 
Ui  the  acriveoer  to  be  a  bankrupt  upon  the  point ; 
kt  9pon  the  importunity  of  the  counsel  it  was  reserved 
»  a  case  for  the  further  consideration    of  the  chief 


Bat  HoU^  Chief  Justice*  held,  that  since  the  21  Jac.  1. 
cl9ihad  made  the  scrivener  liable  to  be  a  bankrupt,  it 
Wsotgected  him  to  all  the  old  acts,  which  by  the  for- 
Mr  Mtutes  made  a  man  a  bankrupt,  as  welt  as  to  the 
lElsnentioned  in  the  statute  of  21  Jac.  I.e.  19.  Bird  v. 
U^.Urd  Raym.8bl.  1701. 
kwoaU  have  been  to  little  purpose  to  have  introduced 
into  the  bankrupt  law,  if  be  had  not  been 
to  the  i^vfaei  statutes. 
The  great  leading  statute  to  Uie  present  day  is  the 
U£&t.e.7;all  the  subsequent  statutes  are  only  modi- 
icttioas  of  it,  and  of  each  other. 

Ii  die  aeat  caae,  in  which  a  scrivener  is  considered, 
tefsMooerwas  bred  a  money  scrivener,  and  had  used 
AtMisr  pr^femon  of  a  money  scrivener  for  ten  years, 
^  iMT  )ireiNrped  a  petition  by  way  of  caveat,  and 
#9^  t9  be  heard  before  a  commission  of  bankruptcy 
Mvlsji^tBst  hisK ;  insiatingt  that  as  a  scrivener,  he  was 
WUrietd  ha.  aiAokrupt,  upon  the  ground  that  this 
fMtof  the  statute  was  repealed  by  10  Ann.  c.  15. 
ic|  ^^M^finkkti  after  oonaideration  of  .the  statutes, 
mi  Mni  if*  ha  was  dqarly  of  opinion,  a  scrivener  iras 
m\  *i%tlBiQe«liilg,ip4waacgmpr€heDdol.ia,the  wo^ 

C  2  .. 
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Scrivener.         bankers,  brokers  and  factors?*     Erparle  Burclialf,  1 . 
141.1712. 

Ill  a  subsequent  case.  Lord  Hardmcke  observed  up< 
scrivener;  "  The  clause  in  5  Geo.  ^.  relating  todettl^ 
bankers,  &c.  took  its  rise  from  that  part  of  the  ftl  Ja\ 
relating  to  scriveners,  who  were  more  numerous  thai 
latter  days;  for  bankers  fiave  tiken  upon  them  to  ad 
scriveners,  and  therefore  have  made  it  necessary  for 
.legislature  to  add  baiikcrs,  as  being  liable  to  commit 
of  bankruptcy." 

"  Mr.  Wilson  being  an  agent  to  twenty-six  regimi 
will  not  make  him  a  bankrupt,  nor  will  it  exempt  I 
from  beinp:  one." 

"  A  scrivener  does  not  keep  an  open  shop ;  and  ye\ 
he  receives  money  belonging  to  other  people,  and  ph 
it  out  on  securities,  which  is  the  business  of  a  scrivenetl 
may  be  a  bankrupt."  Ex  parte  JVikon,  1  Atk.  218. 17 
Lord  Man^eld^  not  in  a 'bankrupt  case,  but  in  \ 
case  of  a  partnership  between  two  attomies,  has  star 
what  he  conceived  to  be  the  distinction  of  a  conveyan 
and  a  scrivener  with  respect  to  receiving  money. 

"  The  business  of  conveyancing,  in  the  very  nature 

^  t,  as  carried  on  in  the  country,  is  this :»  Where  there  is 

attorney  or  counsel  of  credit,  they  receivt^  money  to  pli 

diit  upon  securities,  and  persons  who  want  to  borrow, 

well  asS  tliose  who  want  to  lend,  apply  to  them  for  ft 

purpose.     Their  profit  arises   from  having  the  moti 

in  their  hands,  before  it    is   laid  out  upon  the  intai 

cd  securities ;  and  from  their  fees  and  bill   of  cfaarg 

iipou  the  conveyances  they   draw.    It  is  not  dtspnta 

but  that  thi*   was  the   manner   of   Dudley's    coniTB 

ancing  business;  he  did  not  act,  however,  an  a  scriTeai 

who  sometime  doc^rtot  totich  the  money;  but  whoj** 

all  cases,  gets  procuration  tworiey."     JVilkn  w.  Ciumte 

Cowp.  8 II. 
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This  distinction    made  here  by    Lord  Mansfield^  is  Sorircaer. 
founded  upon  no  authority  or  reason^  and  is  directly  con* 
tniy  to  the  description  of  a  scrivenery  given   by  the 
SlJIicc  lo.iriz.  receiving  other  men*s  monies  or  estates' 
ittobis  trust  or  custody. 

Be  who  does  not  touch  the  money,  but  who,  in  all 
CM^  gets  procuratioD,  I  should  think  was  a  broker. 

I  should  have  thought  the  former  description  of  a 
csnntry  attorney  or  counsel,  a  most  accurate  picture  of 
ID  SDcient  money  scrivener.  It  was  not  necessary  that 
k  Aould  be  a  regular  professional  man.  His  profes- 
•oosl  knowledge  needed  not  to  have  extended  beyond 
Ik  drawing  of  a  note,  bond,  or  mortgage  deed.  Before 
the  establishment  of  banks,  and  the  ready  intercourse 
litk  the  metropolis,  such  characters  were  common. 
<Cieatkmen,  farmers,  and  traders,  who  had  a  surplus 
rfnooey,  took  it  to  him  for  safe  custody,  and  till  he 
mU  procure  a  bond  or  mortgage  they  approved ;  those 
«ko  wanted  to  borrow,  resorted  to  him  to  supply  their 


Hit  terms  with  the  lender  and  the  borrower,  would 
Ve entirely  his  own,  and  would  be  restrained  only  by  that 
■(faitioa  which  would  establish  his  credit  and  pre- 
dile  competition  ;  sometimes  he  was  the  borrower  and 
,r,f  kiderhimself,  sometimes  introduced  only  the  lender  and 
■wwcr  to  each  other. 

f  Mgthe  depository  of  many  men's  money  and  estates, 
ii'iiibletosufl'er  loss  by  thefiiilure  of  others,  we  see  the 
People  why  he  was  made  subject  to  the  bankrupt  law, 
csd  Vitbt  upon  his  failure,  all  might  share  the  loss  equally, 
mil  *' Ibtt  each  creditor  might  not  be  driven  to  a  common 
FcH  kitnctttioQ,  where,  if  one  was  so  fortunate  as  to  get 
trx«  *•  whole,  he  left  nothing  for  those  who  followed,  to 
rJn  'wcoit,  with  less  expedition* 
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scrirentiw  Btit  Lord  Kinyoh  has  justly  held  that  it  is  not  timty 

depository  of  money,  who  ctn  be  considered  a  scrivMtr* 
In  an  action  by  the  assigneea,  the  evidence  of  the 
trading  was,  that  Pingo  was  a  clerk  in  the  custom-hoote  i 
that  he  frequently  took  debentures  for  roeichantBt  aad 
risceived  the  money  for  them^  which  he  kept  in  his  {pos- 
session ;  that  he  had  a  commission  oo  the  reodpts  «f 
the  money,  and  that  with  the  money  so  received,  be  dis- 
counted bills  of  exchange  or  notes  for  his  own  benefit. 
Itwss  contended  this  made  him  a  scrivener, 
:  Lord  Kthyon.  *'  It  is  impossible  to  suppose,  that  eveiy 
itian  who  receites  the  money   of  others  >  into  hit  possBlfc 
ston,  and  makes  some  kind  of  use  of  it,  thereby  faccopstw 
nscrivener :  such  a  doctrine  would  subject  parties  to  Ite 
bankrupt  laws,  to  whom  the  law  never  intended  tbefli  IBf 
extend ;  it  would  extend  to  the  stewards  and  rectittfa 
oC  landed  pix)perty,  in  fact,  to  every  person  in  businesfep 
When  the  statute  passed,  the  business  of  a  scrivener  wil 
well  understood ;  the  statute   had  those  particular  pe^ 
sons  in  view,  persons  who  to  nomine  carried  on  the  bust 
liess  of  scrivener;    The  acts  relied   on  to  constitnte  i 
sdiveiier  must  aj^ly  to  persons,  \*ho  used  to  act  as  thej 
did ;  not  where  a  person  deceives  and  pays  money,  an  tbl 
bankrupt  in  the  present  case  has  done.*'     Hammimt 
Jiarri$bK,  1  Esp.  Cat.  665^  1TS7* 

Though  this  was  Lord  KenyorCs  opinion  at  ninpftm 
yet  I  am  inclined  to  think,  it  will  always  be  respteiri  ai 
good  sense  and  good  law^  in  informing  as  wboatt  m 
scrireners. 

In  a  late  case,  before  Lofd  Redetdaie  in  /fV&iUl;lM 
subject  was  very  fully  d  iscussed.  Roben  Wm¥^,  9iM 
tomey,  had  been  declared  a  bankrupt  by  the  ebnUsii 
sinners.  A  creditor  preferred  a  petition  IhM  the  ecM 
mission  should  be  superseded.  :  - 


'Kpud  ^mriety  ofiBSttDOCswere  proved  tbattlie  bank*  scriveMr^ 
ruptpocimd  loans  of  .4BiODey}  for  bis  clients,  tbiit  ho 
ekujed:  them  procuratiott  money,  and  that  money  in 
Hiy  iastanoeft  had  been  deposited  in  his  bands,  in  order 
libeJeotcnit. 

Thssnt^aot  was  uueh  agitated  on  all  sides,  but  thc| 
priadpla'to  assist  a9  in  fut|i|^  I  think,  is  ooiitained  in 
Ike  following  sentences  of  Jbord  JSst&i^ie*«  judgment. 

^  I  think*  therefore  it  must  now  be  pretty  well  under- 
stood, that  a9  attorney  or  selioitor,  aoliog  in  bis  oommoa 
tad  ordinary  business,  and  merely  taking  procuration 
mmef  apoo  a  loaap  does  not  thereby  become  a  scrivener 
Mk  to  the  baakrapt  laws.  But  Mr.  Warren  is  now 
apiBMited  as  a  person  standing  in  a  different  situation; 
adesKng  for  leans  of  money,  htmng  mongy  put  into  ki$ 
lasb  U  lay  out  an  Mcart^  and  laying  it  out  accordingly 
a  Ums  ordinary  coarse  of  the  trade  of  a  scrivener,  within 
the  meaning  of  the  English  statute  of  Jama  the  1st  If 
tUscase  can  be  established  the  commission  must  stand?'. 
Tbree  isaaea  were  diiectsd,  viz.  whether,  be  was  a 
scrifoier,  banker,  or  broker.  They  were  tried  before  the 
Loni  Chief  Justice  of  the  King's  Beach  in  Ireland^  and 
it  ass  found  that  be  was  neither  a  scrivener,  banker,  nor 
hok^.  In  consequence  of  which  the  commission  was 
Bsperseded.  In  the  mtthrrf  fVarrem^  %  Sck*  and  Jjtf. 
414,1805. 

It  woold  be  very  desirable  that  it  should  be  declared 
by  the  legisiature  whether  all  attomies  should  be  bank* 
rupts,  or  no  attornies  should  be  made  bankrupts,  under 
Ibe  dMuaotar  of  scriveners.  Lord  Btdesdak  has  clearly 
said  that  an  attorney  procuring  loans  and  taking  procura- 
tisa  atKmey  is  notasorivtaer. 

-.Hfc  is  not  so  dearly  ezpiessed  whsit  will  constitute  a 
icrivener,  but  I  should  think  receiving  the  dsposiu  of 
nnaey  for  the  purpose  of  procuring  borrowers,  and  efiect-> 


Scrirepcri 
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^ing  aiuk'OOmpietmg'  tbe  contract  <of  ^lointbetwaaD.^ 
parties,  would  constitute  a  scrivener,  if  it  w«re  4008(110 
often  as  to  sIkw  an  intention  of  following  itasaiiusinesi. 
Attoniie^  are  made  bankrupts  every  week  in  EngUfndt 
and  seldom  or  never  upon  such  strong  cvideaceaa'^wiss 
produced  to  support  l^arreris  commission  in^Jrf/aiu^  i. 
•  Few  of  the  commissious,  I  fear,  would  bear  the  9cru- 
tiny  of  an  English  chancellor  or  chief  justice^>         •,.  .- 

A  farmer  merely  cannot  be  a  bankrupt,^  btul  botjasay 
carry  on  any  trade  with  his  farm,  aad  in  coosequ^ce  of 
that  trade  may  be  a  bankrupt  o 

'>Jn  trover  by  aii  assignee,tbis  special  yerdictwas  fsiiiid* 
viz,  that  one  Richard  Baxter  for  divers  years  befor»«lhe 
commission,  occupied  a  farm  of  300/.  per  ann.  and  during 
such  occupation  annually  planted  .div^s  aiq^  of  tbe 
tarro  with  potatoes,  .which  be  sold  Cor  gain:  jtba(,.)^e 
likewise  bought  of  several  pther  penions  great  quantill^ 
of  potatoes  with  intention  to  sell  them  for  gain,  which  he 
publicly  did  in  several  markets,  and  that  he  hired  ware- 
bouses  to  put  them  in,  till  he  could  conveniently  ^U 
them. 

The  judges.at  that  time  thought  it  depended  upon  the 
quantity  bought  and  sold,  and  whether  tkis  or  farming 
wa9  his  chief  business.  But  it  being  admitted  tlie  quantity 
was  great,  they  held  him  to  be  a  trader  and  sutyect  to 
the  bankrupt  law.     Maifo  v.  Jrcher,  1  Sir.  514. 17^1. 

The  quantity  or  proportion  of  such  dealing,  compared 
with  the  dealing  of  a  farmer  or  inn-keeper,  has  long  been 
exploded. 

Lord  Thurlow  has  well  said,  *^  if  a  great  farmejr  keeps  a 

chandler's  shop,  it  would  be  vain  for  him  to..8ay^(i^  was 

a  farmer :  the  manner,  more  than  the  quantity,  points,  t^ 

it  is  seeking  bis  living."    Exparte  Harrison,  X  ^rgwn^ 

•W3J783..  ....,.; 

See  the  sul^ject  of  farmers^  graziers,  droversj  brick* 


VMADIW6.  ^ 

ittkiff^  Mid  hoyiiigand  feUiog  iwl  property  fultf  stated 
inleiaiiiined,    Vol.'l;p.3S8,  ftc. 

Iir  the  year  1080,  the  court  of  King^s  Bench  held  that 
if  frUMfchant  who  bought  and  aold,  either  bought  oraold 
ksEa^amd,  he  was  a  trader  against  whom  a  cominisston 
might  isBue.  ^'        ^        i 

A  merchant  at  Dublim  caiAe  ^  to  England  and  bought 
goods  there  and  sold  them  ia  Irebmdj  and  heonc^sold  a 
qutntity  ^gooda  in  England.  '"'*' 

Thetioifft  said,  though  he  is  found  to  %my  and'iell  bat 
once  in  England/\i  is  not  heceftsary  thslt  he 'do  so^  be 
Indsd  kf  Eng^nd  by  buyibg  thei^-.  IhJUkismonh  v.  An^ 
knm^  %\j  T.Raym. 375,  Sir  T.  Jone$,  141,  lOSa 

But  if  a '  man  is  a  trader  abroad,  and  neither  boys  nor 
ttUt  in  £itg/ffiiEf»the  lords  commissioaeni  thoaght  he 
WttDot  subject  to  aMmmission  luEnglamL  The  act'^f 
bankruptcy  was'  also  abroad.  Hitchcock  V;  Sedgtdck, 
tfmi.  156,1690. 

A  gentlematf  of  the  Temple 'li^etit  frbm  thencfe  ^o*  LA- 
&ni,  where  he  turned  factor,  and  IradM  t&En^ldfid-  ntid 
broke.  The  court  held  him  a  bankrupt  by  reason ^his 
trading  hither  and  back  again,  lirhich  gained  him  a  credit 
bern.      Per  Cur.  on  a  tritiKat  b^r;    Btrtfv.  Se^itribk, 

I  Saik.  no,  legs.  '  '^ 

Here  as  in  the  first  xA^e  there  iir^  a  selling  tor  a  buy- 
ing in  England. 

It  is  not  said  that  he  was  in  ElnglMd  When  the  com- 
mission was  sued  out.  But  Lcihl;  Hard(0\cht\Xi  the  ntttt 
case  seems  to  think  that  such  a  trader  must  be  ih  JBls^- 
kxkd  when  the  commission  is  sued  outj     '^ '    •'  ' 

TTt^fiiimfoa  prayed  bis  cbrtlfrcate  to  b^'ftllowed,  and 
tberg  Was  i^cross  petitiotKby  the  creditors,  who  opposed 
thec^ific^e.    '  "  ^*^-     • 

Lord  CAa/ice2br.  «*  When  tliis  matter  oame  before  ttke 


it m tatD0r bttrinfp, I  pottp<»ied  the  eerttficttte^frimi  Hia 
dislike  I  have  to  traders  living  in  Ireland  coming  ovtt 
here,  and  obtaining  a  commisaion  (by  way  of  colhision) 
against  tfaemaelTety  in  order  to  get  clear  of  ail  theircreditdrtt 
and  therefore  I  bate  given  a  greater  latitude^  and  a  kagUt 
of  time  more  than  usual,  in  order  to  allow  an  opportunity 
imlrmh  creditors,  if  there  were  any,  to^ead  over  affida- 
^ta  and  proper  authorities  to  prove  debts  under  the  coati^ 
mission ;  for  as  they  have  not  adopted  the  baaknipt  acts 
in  Jl^knd,  I  was  willing  tliey  should  have  full  tinse  to 
apprise  tbemselves  of  the  nature  of  those  acts,  aad  settd 
aver  proper  aAdavits  of  their  debts.  No  application  has 
been  made  to  superaede  tbe  commission^  and  even  if  there 
had  bean  one»  it  would  have  fiiuled  ;  because  if  a 
person  carries  on  a  trade  in  one  kingdom,  belonging  to 
the  crown  of  Gr$ai  Britain,  and  comes  over  to  anotber» 
a  commission  may  be  taken  out  by  a  creditor  in  the 
place  the  bankrupt  then  happens  to  be,  as  he  has  traded 
to  ihii  kingdom,  wad  contracted  debts  here.  There  are 
several  instances  of  this  kind  where  persons  beloi^ing  to 
t/kt  plantations  abroad,  and  which  is  their  sole  place  of 
•ffiaidencet  yet  happening  to  be  in  Englamd,  have  bad 
pommiMiuQS  of  bankrupt  taken  out  against  thorn  here*** 
ExparU  WUUamson,  1  Atk.  82, 1 750. 

But  tbe  pefsoas  from  the  plantations  in  such  instances 
must  have  traded  to  England. 

Tbe  same  was  held  afterwards  by  Lord  Mam^fiM  and 
Iba  court  of  King's  Bench. 

Trespas9  gainst  tbe  messenger  under  a  conuaission. 
THi^taf  ia  Alexander,  the  plaintifir*  was  a  native  of  Scotland,  tbt 

iidad  (tbefe»and  bad^grsat  bouse  of  trad^  at  Edinbuf;^. 
Lord  Man^UL  Tbe  case  is  simply  this  ;^ «  merchent  who 
bas  traded  to  England,  but  who  is  a  native  of,  and  codi- 
iftliitiy  resident  10,  a  country  not  subject  to  the  iSiagliih 
statutes  concerning  bankrupts,  comes  occasionally  to£fi^« 


faMd^iitriMtod  and  lies  in  prinoo  tvro  mostfa^  which  is  PUce  of  tnd«. 
it  Kt  of  baokruptqf.  The  question  is»  whether  such 
peaoo  having  traded  to  England,  not  tJi  EngUtnd,  is  sn 
f%ect  ef  the  taudcrupt  laws?  From  tlie  forraer  authorities 
Ihscsoit  held,  that  jtflfsrembr  was  a  bankrapt,  and  theie- 
bie  a  nonsuit  was  entered. 

Tbe  dbtioction  between  trading  to  EmgUni^  and 
teding  sn  Emghmd^  was  made  without  any  exphination  of 
it;  perinpa  it  was  thought  so  clear  as  to  be  unnecessary. 
Trviing  to  Emglaad  I  conceive  means  sending  goods  to 
Bsffmirf  or  delivering  them  there  in  consequence  of  a 
csstmct  BKiade  abroad ;  trading  in  Smglmkl  is  buying  or 
MUiag  io  Emghutdf  by  making  the  contract  there. 

U  tberefon  seems  to  be  fully  established  that  if  a 
nan  is  a  trader,  and  he  has  either  sent  goods  to  or  received 
gpsdsfroDs  Emghitdp  he  is  inconsequence  of  his  trading 
wbject  to  the  EngUA  statutes  of  bankruptcy. 

Whether  the  act  of  bankruptcy  must  be  committed  ia 
JlMffmrnd  wiU  be  considered  hereafter.  Alexmnder  v. 
VoMskm^  Ctmp.  968,  1775. 

hi  /ag/fs  ▼•  Grant,  it  is  stated,  that  Campbell,  the  bank- 
rapt,  had  carried  on  tbe  same  trade  in  England,  after  his 
irhval,  as  he  had  done  at  Calcutta.  In  that  case  there- 
{ore,  there  couid  be  no  question  respecting  the  place  of 
U  trade.     5  T.  R.  530,  1794. 

Where  WManm  and  Morgan  were  partners  in  trade  in 
LuUiH,  but  Morgan  resided  in  Enghnd,  where  he  pur* 
diased  goods  tor  the  partners  in  Dublin,  it  was 
kid  that  Uiis  made  Willianu  a  trader  in  England;  having 
mne  to  England  and  committed  an  act  of  bankruptcy 
Iheia^  it.wae  held  he  was  a  tmder  subject  to  the  bank- 
w^  biw.  ^  fViiliami  v.  Vanm^  1  Taunt.  270. 

How  far  married  women  are  subject  to  the  bankrupt 
Mutes  wiil  appear  from  the  cases,  which  I  shall  state 
ia  their  order* 


TBA0IKG. 

MarrM  '  A  coRunisfion  had  been  taken  against  Dorothy  Jones 

aa>a  wid6w«  The  act  of- bankruptcy  was  lying  in  gaol 
two>inonfebs  upon  an  arrest. 

...  Tbe  husband^  wbo  was  living,  preferred  a  petition  to 
supersede  tbe  commission^upon  a  suggestion  of  her  being 
a  married  woman. 

Lord  Chancellor.  I  am  of  opinion  that  taking  out  a 
Oomoiission  against  ber  as  a  widow,  is  but  misnomer  at 
'  piost ;  but  if  the  petitioner  thinks  this  a  sufficient  ground. 
Heave  him  at  liberty  to  briug  his  action, 
r  As  Dorothy  is  admitted  to  be  the  daughter  of  a  free- 
man of  London^  and  appears  plainly  to  be  a  separate 
trader,  by  the  custom  of  London^  she  is  clearly  liable  to 
bfrnkruptcy,  notwithstanding  her  coverture.  Ex  parte 
CaringtQH^  I  Mk.  206, 1739. 

.4 Id  tbe  next  case  separate  commissions  were  sued  out 
both  against  the  husband  and  against  the  wife.  The 
nrjjfe  was  a  sole  trader  according  to  the  custom  of  the  city 
of  Londou.  The  action  was  brought  by  the  assignees  of 
the  wife  against  the  assignees  of  the  husband. 

.JLord  Mansfield  and  the  other  judges  were  clearly  of 
Ofiinion  that  she  was  a  trader  subject  to  a  commission, 
and^  that  her  creditors  had  an  exclusive  right  to  her 
effects  as  a  sole  trader.  Judgment  for  the  plaintifis* 
Lavie  Vt  Philip,  3  Burr.  1783.     1  BUick.  570,  1166. 

This  fully  establishes  that  a  married  woman,  a  sole 
trader  in  the  city  of  Londfm^  may  be  a  bankrupt 
••  In  the  next  case  tbe  husband  was  separated  from 
bis  wife,  and  by  articles  executed  assigned  to  trustees  for 
faeruse  a  great  part  of  his  property,  with  liberty  for  ber 
tttotrad^^  and  her  effects  and  contracts  were  not  to  be 
subject  to  his  controul  or  intermeddling :  she  carried  on 
the  tisMle  of  a  linen  draper  four  years,  in  her  own  name 
at.  .a.  sole  trader.  .  .      ^  ) 


Tn  DecehibeT'lTllf  a  eoirimission  of-  buntcilfpt  was  Marria*  :  v 
tiktfi  out  against  her,  when  the'doniittiMioiters'refased  ^^"^* 
to  find  her  a  bankrupt,  because  she  was  a  fsnte  anfeH 
miiiin^  in 'tH^  county  cf  Middtesex,  9ind  not  tifemesole 
nerehant  trading,  in^  the  city  of  London.  But  upon 
petition  to  the  Lord  Chancellor  Apsley^  and  upon  dis- 
closure of  the :  abov^  fieitsts  (counsel  being  heard  on  both 
sides)  his  lordship  ordered  th^commisaioners forthwith 
to  proceed  to  declare  Mrs.  Fitzgerald  a  bankrupt,  and 
the  messenger  to  take*  possession  of  her  MTects.  And 
accordingly  she  was  declared  a  bankrupt  by  the  com« 
ffliasioners.     Ex  parte  Pptston^  Ctreek^  9. 

But  since  the  former*  cases  were  reveraed,  and  it  is 
now  fully  established  that  tio  action  can  be  maintained 
against  a  married  woman  living  a|)art  from  her  husband  by 
agreement,  and  with  a  separate  maintenance,  for  the  debts 
she  contractSi  it  will  follow  that  under  such  circum* 
ttaoces  no  commission  of  bankrupt  can  issue  against  iiet. 

Lord  Kmyoit^  declared  the  unanimous  opinion  aid 
judgment  of  the  twelve  judges,  viz.  "  that  we  find  no 
aothorHy  in  the  books  to  shew  that  a.  man  and  his 
wife  can  by  agreement  between  themselves  change 
their  legal  capacities  and  characters ;  or  that  a  woman 
nay  be  sued  as  nfeme  toU^  while  the  relation  of  mar<* 
ria^  subsists,  and  she  and  her  husband  are  Ijiying  in 
this  kingdom.-     Marshall  v.  liiitton,  8  T.  R.  546. 

But  it  is  just  the  same  if  he  is  living  out  of  the  king- 
dom, provided  he  has  not  been  transported.  Marsh  v. 
Hutckimson,  ^  B.  Sf  P.  ^'^6. 

in  the  next  case  the  wife  was  a  trader  and  bad  com- 
Bitted  an  act  of  bankruptcy,  and  the  petitioning  credi- 
tor's debt  existed  prior  to  the  act. 

She  married  and  a  commission  was  sued  out  against 
her.  Her  husband  and  she  petitioned  to  have  the  comi- 
mission  superseded. 


Manried  Lord  ChMcefUor  i  Thtrlow.)    Th#  crfditcmof  the  fvife 

become  credi4imof  tbe  bualiaiKl.  Tbe  doctrine  of  ii* 
being  e  crime,  it  too  great  a  refinemeDt  to  be  followed : 
aU  tbe  cases  wbere  it  bas  been  beid»  that  suits  may  be 
supported  against  married  womeD«  have  been  wbeie  tbe 
bosband  wasabroad»  or  there  was  a  separate  matnteoaMe. 

There  is  nothiDg  in  it.  Commiesion  superseded.  JSv- 
psrte  Meat,  i  Bro.  966. 1767. 

This  judgment  of  Lord  Tkurlow^  if  theeubject  were 
fully  reconsidered,  would  not  perhaps  be  thought  to  be 
well  founded; 

By  the  1  Jac.  c.  15.  s.  17*  if  a  ba&krupt  dies  after  tbe 
commissioners  have  dealt  in  the  commission,  tbey  may 
pfooeed  as  if  the  party  offending  were  living. 

That  implies,  that  tbe  commission  would  be  void,  if 
tbe  party  were  dead  before  they  dealt  in  tbe  commissioB. 

But  if  a  woman  should  marry  after  she  was  ac^udged  a 
bsttkrupt,  but  before  her  surrender  and  examinatieD, 
•avrety  the  commission  might  proceed  as  if  sbe  had  conti- 
nued single.  Her  property  might  be  taken  possession  of 
by  the  messenger.  Her  debts  might  be  assigned  to  tbe 
assignees. 

IBbe  might  be  examined  by  the  commissioners ;  mid  in 
all  cases  a  oMuried  woman,  who  swears  ialsely,  eitlier  in 
4thepresence  or  absence  of  the  husbtod,  is  subject  to  tbe 
penalties  of  perjury. 

And  if  abe  surrendered  herself,  there  seems  to  be  no 
aeaaon  to  tbink,  if  she  concealed  property  to  the  amount 
of  ML,  that  sbe  would  be  protected  because  sbe  was  vtor 
der  the  supposed  coercion  of  her  husband.  If  sbe  vras 
prevented  from  surrendering,  she  might  be  apprehended 
by  a  judge's  warrant. 

Her  husband,  likeany  other  person,  couU  be  examined 
iMih  respect  to  wy  property  he  bad  received  fsom  hia 
wi& 


The  property  remaining  iii  specie  in  thsfaMdt  of  her  ManM  . 
biubaBd^  might  be  seized  by  the  mesaengec;    Acii^tbeoe^^"'^    ' 
imm  to  .be  no  reason  wby  the  assignees  sbouU  not 
recover  tbe  value  of  it  from  tbe  husband  by  an  actioa»  as 
thej  oui  from  any  other  man. 

If  this  abould  be  true»  when  a  woman  marries  after 
ibe  is  adjudged  a  bankrupt,  I  should  think  it  would  be 
equally  tme  if  a  female  trader  had  committed  an  act  of 
btakruptcy,  and  bad  then  married^  before  the  commission. 
There  seems  to  be  nothing  contrary  to  tbe  policy  of 
marriage,  and  it  surely  might  admit  a  great  fraud,  if  a 
voman  knowing  that  a  commission  of  bankrupt  would 
be  taken  out  against  her  as  soon  as  she  had  lain  two 
months  in  gaol,  could  marry  a  pauper  in  tbe  gaol,  or  a 
man  going  abroad;  and  the  creditors  could  have  no 
raaedy,  either  by  an  action  or  a  commission. 

The  l^alature,  when  they  passed  the  13  Eliz.  e.  7. 
probably  bad  not  this  particular  case  in  their  minds ;  bivl 
tbey  have  need  such  general  words  as  I  should  tbiaJiL' 
would  include  it.  *'  The  commissioners  shall  have  full 
power  and  authority  to  take  such  order,  with  the  body  of 
inch  person  wheresoever  sue  n^y  be  found,  in  her  houses 
saoctuary,  or  elsewhere,  as  also  with  her  lands,  &c. 
whk:h  she  shall  have  before  she  became  bankrupt;  and 
such  order  shall  be  good  and  eifectual  against  tbe  said 
offender,  and  against  all  other  persons  claiming  fromauch 
offender  by  any  actliad,  made  or  done  after  any  such  per- 
SOB  afMiU  become  bankrupt."  ; 

Surely  these  words  are  large  enough  to  prev^ta  female 
trader  from  having  tbe  benefit  of  the  sanctuary  off  a  hu%*. 
Hiadi  ini 

It  had  been   determined  by  Lord  Manijfield  and  li^: 
Court ef  King's  Bench,  long  before,  ihat  a  commission 
i^ight.^  siie4<9KMt  {^gainst  a  married  woman,  b^ii^g  »  9ola. 
tnder  in  tbe  city  of  London.  ..  ^Lv 


93  T»ADIKO. 

Mr.  JniHce  Tates  observed,  thtt  a  eonmimmi  being 
issuabie  agatmt  ber»  is  a  consequence  of  the  custom  for 
her  sole  trading.  As  between  the  husband  and  wife,  be 
has  a  right  to  seize  her  effects;  she  has  no  remedy  against 
him  from  the  custom.  But  he  cannot  meddle  with  them 
80  as  to  affect  her  creditors.  There  can  be  no  objection 
from  the  bankrupt  laws.  She  is  within  them;  but  she 
could  not  be  liable  to  capital  punishment,  if  she  was 
really  under  her  husband's  coercion.  Lavie  t.  RhiUiptf 
8  Burr.  1783.  1706.  See  ante,  p,  28. 

There  seems  to  be  no  more  inconveuiences  under  a 
commission  sued  out  against  a  married  woman,  in  con- 
sequence of  her  trading  and  act  of  bankruptcy  before 
marriage,  than  there  are  under  a  commission  against  a 
married  woman,  a  sole  trader. 

Though  as  a  commissioner,  I  should  think  myadf 
bound  to  act  upon  the  authority  of  Lord  Thuriow's 
Judgment  in  Exparte  Mear^  yet  I  should  recommend  the 
parties  to  petition  the  chancellor,  as  in  the  preceding  case 
of  Exparte  Preston. 

It  affords  a  most  important  precedent  in  opening  coin* 
missions.  If  the  commissioners  are  of  opinion  that  they 
ought  not  to  proceed,  from  the  insufficiency  of  the  debt 
of  the  petitioning  creditor,  the  trading,  or  act  of  bank* 
ruptcy  of  the  party,  upon  filing  tlie  depositions  they  have 
leceived,  the  chancellor's  opinion  may  be  easily  taket'; 
and  if  he  thinks  their  judgment  erroneous,  he  can  make 
an  order,  or  rather  a  recommendation,  that  they  shouM 
dtdete  lilt  party  a  bankrupt,  and  proceed  in  the  OOdh- 
missioil^ 

The  coMni^sioners  must  not  adjourn  merely  that  tli# 
ehancellor  should  be  consulted;  they  must  make  an  ad« 
judication  to  the  best  of  their  ability;  aud  if  the  peti« 
tioohig  creditor  is  dissatisfied,  he  applies  to  the  chancdlot 
as  to  an  appellate  jurisdiction^ 


TmAi>»<i«?  S3 


toS  prudent  in  all  MichlGiMftr  when  Executor* 
thepicitlfKiiogt:fedit(Arba8  produced  all  his  evidence  for 
th»  odbttiiMtoneili  to  make  an  adjudication,  stating  spe- 
cUiy 'thi^  MUOtf  why  they  do  not  declare  the  party  a 
biHknipll.     '•   * 

The  next  subject  considered  by  the  chancellor  in  order 
rfliaie,  is  an  executor. 


*r» 
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Executor. 


lard  Ckaneellor  (Hardwicke.)  If  a  person  that  is  a  tra« 
tier  makes  another  an  executor,  who  only  disposes  of  the  * 
tfoek  of  his  testator^  it  will  not  make  the  executor  a  trader, 
aod  liable  to  a  commission  of  bankruptcy ;  and  even  if  an  * 
nmHoTt  as  in  the  present  case,  is  the  representative  of* « 
7  a  Wine-cooper,  and  finds  it  necessary  to  buy  wines  torie*^ 
I  fine  the  stock  left  by  the  testator,  it  will  not  make  him  a  ^~ 
f  trader;  but  here  it  is  sworn,  the  executrix  bought  wines 
bQndf,aiid  sold  them  to  the  customers  entire;  so  that  it' 
if  wtCraethat  she  only  bought  wines  to  mix  and  improve  * 
thctoslator's.    Exparte  Nutt,  1  Jik.  102.  1743. 

XordTAir/i^oir  is  reported  to  have  expressed  the  sam^  ' 
cpinioo,  and  also  intimated,  that  the  executor  carryirig*' 
ombetmde  with  it  might  be  a  bankrupt,  even'thougH  • 
hi^naifie  did  not  appear;  and  that  he  would  bl^persoti-f^' 
ally  MsUe  for  the  debts.  Hankey  v.  Ticogood,  W^Vf^ 
it'so.  ^  '  "'  '^ 

Where  ao*  executor  carried  on  a  trade  for  tbe^'nefitof 
theneztofkin,  in  an  action  brought  against  th6  mesisettSir-^ 
pr  to  try  the  validity  of  the  commission,  Lord'£Wo7i,   * 
<Utf  justice,  obsei^vsd,  "  that  will  not  prevetit  hhiv  ft^W*  • 
Wing  a  bankrupt.  An  executor,  who  carried  on  th#  ¥9^  * 


i* 


□ess  for  the  benefit  of  the  testator's  children,  mty  be 
bankrupL"     Finer  t.  Caddell,  6  Etp.  N.  P.  88. 1798. 

The  distinction  seems  to  be  this,  if  an  executor  or  tx 
ministnitor  only  buys  with  an  intent  of  selling  the  testt 
tor's  stock  in  trade  as  soon  as  it  can  be  cOQTententl 
done,  he  would  not  be  considered  a  trader. 

But  if  be  carries  on  the  trade,  with  an  intent  to  cor 
tinue  it  indefinitely,  and  to  make  a  general  profit  for  tb 
benefit  either  of  himself,  or  of  those  who  were  entitled  t 
the  testator's  or  intestate's  stock  in  trade,  he  clearly  woul 
be  a  trader  subject  to  the  bankrupt  law. 

In  the  case  of  an  executor  becoming  a  bankrupt,  tbi 
consequences  must  be  the  same,  whether  he  is  a  bank 
rapt  by  reason  of  the  trade  of  the  testator,  which  he  con 
tinues,  orany  trade  of  his  own  before  he  became  execu 
tor.  Then  the  effect  would,  I  conceive,  be  this,  upon 
bill  filed,  the  court  of  chancery  would  appoint  a  receiver 
to  whomtheassigneeswouldbedirected  to  deliver  all  th 
property  of  the  testator  remaining  in  specie;  a  receive 
cannot  be  appointed  upon  a  petition.  Exfarte  Tiippet 
Bo**,  17P. 

His  own  private  creditors,  and  the  creditors  in  conM 


What  has  been  obtenred  of  an  executor  wilt  probably A»i|Bi«» 
be  true  of  an  assi^ee  of  a  bankrupt ;  if  the  assignee  car-> 
lieiOQ  the  trade  only  till  it  can  be  disposed  of  to  the  best 
idnotage  for  the  creditors  in  general,  then  be  could  not 
beooutidered  a  trader. 

But  if  he  is  permitted  to  trade  indefinitely^  in  order  to 
■ike  a  profit  for  the  creditors,  those  who  deal  with  him, 
tftik  former  creditors  have  a  right  to  consider  him  a  tra«> 
kr,  and  are  entitled  to  have  against  him  the  benefit  of  ^ 
commission. 

Under  a  commission  supported  by  such  a  trading,  the 
cflectand  consequences  would  be  precisely  the  same  as  if 
it  kad  been  taken  out  in  consequence  of  any  other  trade. 

Upon  a  petition  to  remove  an  assignee,  because  he  had 
eoatinued  the  bankrupt*s  business.  Lord  Eldon  declined 
Baking  any  order  or  laying  down  any  general  rule ;  he 
iiid,  I  think  the  propriety  of  the  assignee's  conduct 
mast  depend  upon  the  particular  circumstances  of  the 
esse*    Exparte  Hart,  Novtmber  5, 1807* 

Lord    Hardwicke  would  not  supersede  a  commissionciefyymu*. 
against  a  clergyman,  and  there  have  been  many  commis- 
sioQS  since  undisputed  against  clergymen  who  have  ear- 
ned on  such  trades  as  would  make  laymen  bankrupts. 

Lord  Chancellor  Hardwicke  in  that  case  said,  there  has 
ao  question  been  made  concerning  the  debt  of  the  peti« 
ticMung  creditor,  nor  does  Mr.  Mejftnot  (the  clergyman) 
eoBtiadict  his  trading,  his  having  contracted  this  debt,  or 
his  absconding;  and  therefore  the  whole  for  my  consi« 
dktatioQ  is,  whether  a  clerk  in  holy  orders  is  liable  to  a 
commission  of  bankruptcy. 

It  is  not  proper  for  iae  to  determine  this  question  ab* 
solotely,  because  it  is  a  mere  matter  of  law. 

If  I  was  obliged  to  give  an  opinion,  I  am  rather  inclin-^ 
d  to  think  he  may  bttrome  a  bankrupt.    Exparte  M§f* 

•or,  1  ^tA.  19f .  1147. 
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trading; 


CicrgrymtD.  Lord  Hardunckes  opinion  has  never  since  been  dispute* 

in  a  court  of  law. 

In  that  case  Lord  Hafizvicke  said,  •*  I  will  compare 
this  case  of  a  clergyman  to  the  case  of  a  person  who  has 
dealt  merely  in  smuggling  and  running  of  goods;  though 
this  is  an  offence,  and  contrary  to  an  act  of  parliament, 
yet  still  it  will  be  a  trading  within  the  meaning  of  the 
bankrupt  acts,  and  such  trader  is  liable  to  a  commission.** 
Ibid. 

In  the  next  sentence  Lord  Hardxcicke  observes,  *'  I  am 
inclined  to  be  of  opinion,  that  the  contract  shall  be  void 
as  to  the  parson  himself  only." 

There  is  therefore,  that  distinction  between  the  clergy-*  ^ 
man  and  the  smuggler,  that  all  who  have  dealt  with  th«  . 
smuggler  in  selling  him  smuggled  goods,  as  participn ^ 
Cfiminis^  can  maintain  no  action  against  him  ;  and  upon  . 
the  same  principle,  could  have  no  benefit  from  his  com*, 
mission. 

Lord  Hardmcke  also  observed  in  that  case, "  a  commis« 
sion  of  bankruptcy  formerly  issued  against  a  peer,  an  Earl 
of  Suffolky  for  trading  in  wines;  and  though  there  may. 
be  some  particular  powers  that  commissioners  of  bank- 
rupt  could  not  exercise  against  a  peer;  yet,  notwith«. 
standing  this,  he  may  be  liable  to  a  commission  of  bank- 
ruptcy, if  he  will  trade;  and  so  may  a  member  of  the 
house  of  commons,  though  while  he  continues  a  member, 
there  are  some  particular  powers  of  commissioners  that/ 
cannot  be  exercised."     Ibid. 

This  was  said  long  before  the  4  Geo.  3.  c.  23.  by  which, 
statute,  traders  being  members  of  either  house,  may  be 
compelled  to  pay  their  debts,  or  have  a  commission  of 
bankrupt  sued  out  against  them.    See  I  Vol.  p.  374. 

Whether  drawing  and  redrawing  bills  of  exchange  will ' 
'''**'**^*"'^'^^ Constitute  a  trader  subject  to  a  commission  of  bankrupt^ 
bas  been  considered  in  the  following  cases : 


Members  of 
parliament. 


Drawing  and 


A  trial  in  the  court  of  King's  Bench  before  a  8pe-  Drtumir  nhd 
citi  juiy,  upon  the  following  issue  out  of  the  court  of     '*•"* 
Chancery,  directed  by  Lord  Hardwicke ;  if  fViUon  was  a 
trader  within  the  meaning  of  the  acts  of  parliament  re- 
hdag  to  bankrupts. 

It  was  proved  that  Wilson,  who  was  agent  to  several 
icgimeots.  from  the  year  1745  to  1751,  drew  upon  Cap- 
tain Joktuafiy  vfbo  was  likewise  an  agent  in  Dublin^  by 
bills  to  the  amount  of  5281,0001.  and  upwards;  and  that 
Joknton  redrew  to  the  amount  of  290,0001.  and  upwards, 
00  Wiiwon  ;  but  there  was  no  commission  money  allowed 
on  either  side.  It  was  proved  in  the  cause  by  Mr.  Porter, 
Mr.  Ltnch,  Mr.  Mathias^  Mr*  Te$sier,  and  others,  consi- 
derable nexx:hants  in  the  city  of  London^  that  drawing 
and  redrawing  bills  of  exchange  for  such  large  sums,  and 
t  continuation  of  it,  is  a  trafficking  in  exchange,  and  a 
tfiding,  which,  in  their  apprehension,  would  make  a 
naD  liable  to  a  commission  of  bankruptcy,  though  no 
coaamission  money  had  been  allowed  on  either  side;  and 
notwithstanding  a  loss  ensued  by  these  transactions  to  the 
bankrupt. 

The  jury,  before  they  delivered  their  verdict,  asked 
Lord  Chief  Justice  Lee,  whether  such  drawing  and  re- 
drawing was,  in  point  of  law,  a  trading  ? 

Lord  Chief  Justice  Lee  said,  it  was  not  so  much  a  point 
of  law,  as  a  fact  to  be  determined  by  them  on  the  usage 
and  opinion  of  merchants,  and  that  if  tliey  paid  any  credit 
to  the  merchants,  who  had  been  examined,  and  were  men 
of  character,  this  was  a  trading:  accordingly,  the  jury 
found  the  plaintiff  a  trader-  Richardson  v.  Bradslutw, 
lAtk.  129.1752. 

From  the  question  and  the  answer,  I  think  I  may  pre- 
sume to  say,  that  the  jury  had,  in  this  instance,  more 
correct  notions  of  law  than  Chief  Justice  Lee. 


DwiyJ         But  L<»d  Mam^iM,  «tio  had  x  tendency  to  the  failiof 
^^^"^         of  complimentiDg  tnenrfaaotx  too  hielily  upon  tbetr  know 
ledgeof  mercantile  law,  has  chticiaed  this  case  with  hi 
tuaal  cleamea  and  ability. 

Tbts  was  an  iiuie  to  ti;  whether  the  ddinidaiit  was  i 
baakfupL 

At  the  trial  it  was  prored,  that  the  defendant,  a  det 
gymao,  engaged  in  ezpawre  works  of  cultirating  UM 
dnuDing  lands  in  the  Iskof  Ely .-  to  taiw  money  for  th 
purpose,  be  drew  bills,  veiy  many  in  number,  and  to  ■ 
very  large  anHMint  in  Talue,  which  were  accepted  b 
different  persons.  He  abo  borrowed  accommodation  bill 
to  a  la^e  nlue,  for  which  be  gave  his  own  bilb  or  note 
Be  paid  interest,  and  a  quarter  per  cot.  for  gettin 
them  discounted. 

lA>idMtm^ieU  in  dehTering  the  judgment  of  the  ooorl 
went  very  fully  into  the  coostdentioo  of  the  subject,  au 
into  an  ezamioatioo  of  the  former  case  of  RkkMnUom  i 
SndJum,  not  so  much  to  refute  it  as  to  distinguish  i 
from  the  present. 

He  said,  the  question  ti,  whether  tha  circumstance  < 
a  man  borrowing  money  on  bis  ownlnlls.  for  bis  own  ot 
casioos,  makes  him  an  object  of  tb'  bankrupt  laws. 


,  VBAQINO.  4^ 

Tiie  lepofC  iay8,  *'  ba  told  them  it  wata  questtoB  of  Drawing  and  . 
hdt^  tnd  DOt  of  law."  With  ^1  deference  to  his  opinioo, 
it  wa  a  question  of  law  upon  the  fact.  It  may  be  proper 
10  (rave  it  to  the  jury,  whether  the  person  gets  a  profit  or 
Rttits  otber  people's  money;  but  the  fact  being  esta- 
Uiihed,  tUe  reauit  is  a  matter  of  law.  In  IViUoni  case 
he  had  vast  sums  of  other  people's  money.  But  this 
em  is  stript  of  erery  circumstance  of  that  kind :  merely 
idiswing  by  a  person  for  ^he  purpose  of  improving  his 
•vn  estate ;  and  he  pays  discount  on  what  he  draws. 
Tiierefoie^  there  is  no  colour  for  saying  he  is  within  the 
facription  of  the  bankrupt  laws.  The  other  judges  con* 
esired.    Hankeg  v.  Jonat  Cqwp.  745*  1778. 

It  is  quite  clear  that  this  speciesof  drawing  bills,  wiU 
sot  make  a  trader. 

Lord  MatufiM  does  not  go  the  length  of  denying  tha 
snlliority  of  the  former  esse,  which  I  think  he  might 
ssfidy  hw^  done.  The  two  army  agents,  one  in  Dub^ 
Bm  and  the  other  in  Londtrnf  drew  upon  each  other  for 
dieir  cooTCnienoe  as  incidental  to  their  respective  em« 
ploymeats ;  but  the  case  does^hiot  aay  they  did  it  for 
ibeir  profit,  or  that  they  sought  their  living  by  it,  or 
sought  to  increase  their  living. 

But  if  a  man  draws  and  redraws  bills  on  purpose  to 
^ake  a  profit  by  the  discount,  commission,  and  the 
difference  of  exchange  between  different  countries,  then 
I  should  think  it  could  not  be  doubted  but  he  is  a  tra* 
der  according  to  the  worcis  of  the  English  statutes :  he 
«Kf  the  trade  ef  merchafidite  by  way  of  exchange^  and  the 
IfiA  statute  has  exprmed  this  still  more  fully  by  using 
the  words  by  dealing  in  exchange^  instead  of  by  way  of 
creiuj^e,  as  it  is  probable  there  are  persons  who 
draw  and  redraw  between  Ireland  and  England  for  the 

lake  Df  the  profit  ypoo  the  exchange^ 


W  TRAlilNfe. 

Drawinir  ana  *     That  such  a  dealing  is  a  trading  as  to  subject  the 
redrawing  billi.  p^j.^igg  concerned  m  it  to  bankruptcy  I  think  appeafi 

from  a  case  before  Lord  Kenyan. 

D.  Campbell  was  long  resident  at  Calcutta,  during 
Such  residence  he  was  a  trader  in  opium  and  woollen 
cloths,  the  produce  of  many  of  which  were  sent  to 
France. 

He  also  by  the  remittance  of  bills  of  exchange^  in 
return  for  which  he  received  goods  from  Europey  which 
he  carried  on  to  a  great  extent,  gained  considerable  ntnu 
of  money  by  the  difference  of  exchange  between  India  and 
England;  and  he  also  contracted  several  debts  payable  in 
England ;  he  afterwards  came  to  England,  where  he  carried 
on  no  sort  of  trade,  except  as  hereinbefore  mentioned. 

When  this  case  was  first  mentioned  to  the  court, 
several  questions  were  stated,  as  being  likely  to  arise  out 
of  it,  1st,  whether  there  was  a  sufficient  trading  in  this 
case  within  the  meaningof  the  bankrupt  laws,  whereon  to 
found  a  commission  of  bankrupt,  and  support  the  right 
of  the  plaintiffs,  his  assignees,  to  sue.  On  which  the 
court  said  there  could  l>e  no  doubt:  and  the  point  wu 
conceded  by  the  defendant's  counsel.  Inglis  y.  Grant, 
h  T.  R.  530, 1794. 

Dift'erent  tradings  are  certainly  jumbled  together  in 
the  statement;  hut  the  trade  he  carried  on  when  lie 
arrived  in  England  must  have  been  confined  to  the 
drawing  and  redrawing  bills  upon  India. 

We  may  safely  conclude,  I  think,  that  such  a  draw- 
ing and  re-drawing  for  the  sake  of  profit  will  support 
a  commission,  and  that  no  other  drawing  and  redraw^ 
ing  is  within  the  meaningof  the  bankrupt  statutes. 
Occasional  To  constitute  a  trader,  the  buying  and  selling  must 

*"'*  be  done  with  an  intention  to  continue  it,  a  few  occa- 

sional instances  by  a  person  not  connected  with  trade 
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willnot  make  him  subject  to  the  bankrupt  lav^'t,  as  apt  OecMM>««i 
pan  by  the  following  case. 

The  bankrupt  wasa  lieutenant-ccloiielofthe  fencibU 
civairy,  and  the  petitioning  creditor  a  clergyman  ;  and 
tke  trading  w^as  by  dealing  in  horses. 

With  respect  to  I  he  trading,  Lord  E/rfon  said,"  tlint  if 
they  could  bring  it  to  the  case  of  the  inn-keeper,  that  a 
jory  could  infer  from  some  acts  of  selling,  that  he  meant 
toiell  more,  so  as  to  constitute  a  general  dealing,  nei- 
difr  his  situation  in  the  army  nor  any  other  wouU 
prevent  the  eflfect  of  tho  bankrupt  laws;  but  it  could 
neierbe  maintained,  that  if  he  bought  a  horse  and  sent 
kirn  to  TatiersaPs,  with  the  hope  of  getting  a  guinea  or  two 
Bx>re,  that  would  make  him  a  trader;  or  bis  buying 
brses  for  his  regiment,  to  make  it  look  well.  The 
birs  were  never  meant  to  attach  upon  such  occasional 
tnosactions;  and  the  affirlavit  upon  which  the  bauk« 
roptcy  was  found,  could  not  for  an  instant  stand  aa 
examination  at  nisi  prius.'*  Ex  parte  Blackmoi-e,  (i  Feu 
3,  160U 

The  commissioners  like  the  jury  must  draw  the  con- 
clusion of  the  general  intent  from  the  instances  stated  in 
the  deposition  ;  and  they  ought  to  be  careful  that  they 
are  such  as  a  jury  under  the  direction  of  the  judge 
iroukidraw  the  same  conclusion  from  them. 

Sir  William  Blackstone  has  said,  ''  one  single  act  of 
buying  and  selling  will  not  mUke  a  man  a  trader;  but  a 
repeated  practice  and  profit  by  it"  2  Black.  Com.  47& 
This  has  b^en  cited  in  every  book  upon  the  subject,  ^ 

There  is  no  judicial  authority  for  the  proposition,  and 
it  does  not  seem  to  be  founded  in  principle ;  for  if  the 
commissionei-sactinglikea  jury,  orifa  jury,  find  from  the 
circumstances  he  l>ought  once  and  sold  once,  with  an  in- 
imtioo  to  buy  and  sell  agalu  like  other  traders  in  that 
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Occasional  line  of  busioess,  I  should  think  that  the  singular  act  of 
^••^**  buying  atid  selling  would  have  the  effect  of  ten  tbou« 

sand  such  acts. 

As  if  a  shopkeeper  by  one  act  of  buying  hadfurnisbeA 
his  shopv  and  after  a  single  act  of  selling,  something 
happened  in  consequence  of  which  his  shop  was 
shunned,  as  if  infected  with  a  pestilence,  or  if  all  the 
rest  of  his  goods  had  been  destroyed  by  fire  or  water, 
is  there  any  reason  why  such  an  unfortunate  trader 
should  not  have  the  benefit  of  the  bankrupt  laws,  or 
bis  creditors  should  not  be  permitted  to  divide  the  re- 
mains of  his  property  under  a  commission  ? 

Though  an  occasional  trading  without  a  general  uw 
tent,  or  a  trading  limited  to  certain  customers,  will  not 
be  sufficient,  yet  a  licence  to  the  trader  will  not  affect 
bis  liability  to  become  a  bankrupt. 

Asa  hawker  and  pedlar  having  paid  the  tax  to  govern^ 
ment  is  a  general  trader,  and  might  no  doubt  be  made  a 
bankrupt. 

I,unatic. 

John  and  Patrick  Craop/brcl  were  partners,and  a  separate 
eommission  was  sued  out  against  Patrick  Cravrford  by  a 
joint  creditor,  which  was  held  by  Lord  Talbot  to  be  right 
In  the  margin  of  the  report  is  written,  '*  John  Crawford 
•PHI,  or  vas  suppoted  to  be  a  lunatic^*  as  if  this  was  the 
xeason  why  there  was  not  a  joint  commission.  Expartt 
Carruthers,  Davits,  468, 1734. 

Lord  Eldon  observed  in  a  case  where  one  partner  was 
resident  abroad,  **  it  is  very  difficult  to  discriminate  this 
from  the  case  of  partners  where  one  is  an  infant  or  a  lu« 
•iiatic,in  which  cases  it  is  clear  you  cannot  have  a  jointcom* 
miasioa  against  the  othen."  Expartt  Laj/ton,  6  Ftt.  434« 


These  are  cases  in  which  the  question  whether  a  com*  ?'SI|lJf' 
minion  could  not  be  sued  otrt  agaitist  a  lunatic,  did  not 
cooe  immediately  before  the  consideration  of  the  court, 
losuch  a  case,  but  where  it  was  not  much  argued,  as 
tbe  parties  were  not  provided  with  sufficient  affidavits; 
Lord  Eldom  obser^'ed,  "  a  commission  of  lunacy  will 
sot  protect  tbe  lunatic  against  an  action ;  and  a  commis* 
lion  of  bankruptcy  is  a  species  of  action,  against  which 
the  lunacy  cannot  be  a  defence.**    Anonynious^  13  Feu 

«a 

Here  Lord  Eldon  has  said  enough  to  explain  tlie 
principle  upon  which  «  commission  may  be  sustained 
against  a  lunatic 

A  lunatic  at  law  cannot  plead  his  lunacy  or  stultify 
himself  to  prevent  a  plaintiff  from  having  from  his  pro* 
perty  a  compensation  for  an  injury,  or  retributioo  for 
property  tbe  lunatic  has  received. 

Tbe  lunatic's  property  mu«t  make  restitution. 

If  the  debt,  trading  and  aet  of  bankruptcy  were  ell 
before  the  lunacy,  then  I  should  think  there  would  be  no 
doubt  of  the  validity  of  tbe  commission  and  proceed- 
ings under  it. 

But  can  a  lunatic  commit  an  act  of  bankruptcy?  No 
intent  can  be  imputed  to  him  ;  he  cannot  be  said,  I  con- 
ceive, to  ha^e  an  intent  to  delay  or  defraud  his  creditors. 
All  the  acts  of  bankruptcy  requiring  such  an  intent  X 
ihouM  think  he  was  incapable  of  committing. 

But  lying  in  prison  two  months  after  an  arrest  is  an 
act  of  bankruptcy  without  such  an  intent;  if  therefore 
a  lunatic  was  arrested  and  lay  so  long  in  prison,  I  should 
think  a  commission  of  bankrupt  against  him  would  be 
supported  just  as  if  he  were  in  his  sound  mind. 

He  cannot  be  examined,  but  his  property  may  be  dis- 
tribttted  amongst  his  creditors  like  that  of  a  bankrupt^ 

who  dies  after  the  opening  the  commission. 


r 


44  TRADING, 

Person  attainted. 

In  debt  upon  an  obligation.  The  defendant  pleade 
that  he  was  attainted  of  felony,  which  attainder  continue 
yet  in  force,  and  demands  Judgment,  and  it  was  there 
upon  demurred.  Wclrndty  J.  held  the  plea  good.  Th 
Other  three  judges  were  of  a  different  opinion  :  they  sail 
the  plaintil}*  might  proceed  and  have  judgment  agaim 
them,  and  if  he  should  be  at  large  take  his  body  in  exe 
cution,  yet  the  queen,  (now  the  king,)  when  she  please 
might  command  execution  to  be  done  on  his  body,  not 
withstanding  the  party's  execution,  and  there  is  a  ml 
that  none  shall  take  advantage,  <2c  son  tort  demesn,  Ban^ 
itr  V.  Trtase/,  Cro.  E/iz.5l6.  38  Eliz.  S.  C.  Owen  69. 

In  another  case  upon  the  same  plea  and  derourre 
there  was  the  same  judgment 

The  court  say,  men  attaint  or  outlawed  shall  ht 
put  to  answer  in  any  action  against  them,  bectiuse  it  is 
to  their  prejudice;  but  in  an  action  brought  by  them  they 
shall  not  be  answered,  because  it  is  to  their  benefit; 
and  there  is  a  possibility  of  their  being  pardoned.  Note, 
that  this  judgment  was  much  against  the  opinion  oi 
Walmtley^  who  said  it  was  in  vain  to  put  any  man  to  an- 
swer, who  hath  in  truth  nothing  to  be  taken  in  execution. 
HusUngsv.Blakey  Nay  I* 

Mr.  J.  Foster  reports,  that  while  Mr.  Macdonald  lay 
under  sentence  of  death  (for  high  treason)  a  creditor  of 
bis,  Ramsay f  obtained  leave  from  my  Lord  Chief  Justice 
at  his  chambers  to  charge  him  in  custody  of  the  sheriff 
in  an  action  for  a  considerable  sum  of  money  ;  and  ac- 
cordingly  he  was  so  charged.  Mr.  Justice  Foster  says 
upon  it ; 

**  N.  B.  The  person  of  a  man  under  an  attainder  is  not 
absolutely  at  the  disposal  of  the  crown.    It  is  so  for  the 


ends  of  public  justice  and  for  no  other  purpose.  Thc^"^*^^"*- 
kifig  may  order  execution  to  be  done  upon  him  accord- 
fl^to  laPT,  notwithstanding  be  may  be  charged  in  cus- 
tody at  the  suit  of  the  creditors*  But  till  execution  is 
doDe,  bis  creditors  have  an  interest  in  bis  person  for 
securing  their  debts/*  Foster,  62. 

In  Exparte  Bullock,  Lord  Eldon  asked,  "could  t 
commission  be  taken  out  after  attainder  ?  That  is  a  con- 
liderable  point :  recollecting  all  that  is  to  be  done  un« 
dera  commission.  In  Foster  it  is  held,  that  an  attainder 
does  not  prevent  a  civil  action  against  the  attainted 
party." 

Sir  Samuel  Romilly.  That  is  certainly  a  considerable 
point  It  is  suggested,  that  in  RylancTs  qase  it  was  done. 
14  Fes.  464. 

From  these  authorities  the  commissioners  ivould  be 
jastified  in  proceeding  in  a  commission  against  a  person 
convicted  of  treason  or  felony,  and  they  might  divide  all 
his  property  not  claimed  by  the  crown. 

The  commissioners  had  made  an  under-writer  a  bank- Uad«r*Yrit«r. 
rapt. 

Lord  Eldon  said,  in  giving  judgment,  *'  I  have  stated  to 
the  two  judges  Lawrence  and  Le  Blanc  all  the  particulars 
ofthe  argument  submitted  tome  upon  this  question;  which 
ha?ebeen  through  Mr.  Justice  Le  Blanc,  submitted  to  the 
court  of  King's  Bench ;  and  they  agree  with  the  opinion 
which  I  entertain,  thatanunderwriter, merely  in  that  cha- 
racter, cannot  be  a  bankrupt.    Exparte  Bell,  15  Fes.  335. 

A  member  of  a  public  trading  company,  as  a  public 
insurance  company,  merely  as  such  cannot  be  a  bank- 
mpt.    Ibid.     See  1  Vol.  50. 

An  insurance-broker  might  be  a  bankrupt  like  all  other 
brokers. 
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ACTS   OF  BAKKRUPTCY* 

The  Irish  statute  has  copied  the  description  of  th^iCti  ^ 
or  bankruptcy  almost  verbatim  from  the  I  Jac*  c.  15.  s»&  i 
wad  the  2\  Jac.  e.  19*  h  ^» 

Not  perceiving  any  material  difference,  I  shall  takt    , 
*    ^  Ibe  words  from  the  English  statutes. 

By  the  1  Jac,  1,  c.  15.  5.  2. 

1.  If  any  tnder  shall  depart  the  realm;  2,  or  begitt 
otherwise  to  absent  himself;  3,  or  depart  from  his  dwel* 
ling  house,  to  the  intent  or  whereby  his  creditors  shall 
be  defeated  or  delayed  for  the  recovery  of  their  just  debts, 
be  shall  be  adjudged  a  bankrupt. 

These  are  enumerated  ns  three  distinct  acts  of  bank- 
ruptcy ;  but  as  they  seem  to  be  of  the  same  nature,  I 
shall  consider  the  decisions  of  the  courts  upon  tbem  to* 
gether  according  to  their  dates. 
>pafth»  On  the  2Sth  Novembtry  Hall  rode  out  of  town,  and  rc^ 

i»«iUi»s.         turned  in  the  evening,before  ^hich  a  bailiff  had  been  at  his 
'  shop  to  arrest  him:  the  next  morning  he  sent  for  the 

baililT,  and  told  him  he  went  out  in  order  to  get  the  term 
of  the  plaintiff;  and  now  the  return  of  the  writ  was  out, 
5f  they  would  take  out  a  new  writ  he  would  give  bail, 
-which  was  done  accordingly.  And  this  was  held  to  be 
an  act  of  bankruptcy  within  the  1  Jac.  I.e.  15,  which 
speaks  of  departing  from  his  house  w  ith  intent,  or  where- 
by his  creditors  may  be  defeated  or  delayed  from  re- 
covering their  just  debts.  Mai/lin  v.  Eyloe^  at  Guild* 
%all     Cor.  Ray.  2  Sir.  809.  1729. 

This  would,  I  conceive,  be  unquestionably  a  good  act 
of  bankruptcy  ;  but  what  the  bankrupt  himself  said  the 
next  day  ought  not  to  be  received  as  evidence  of  it. 
either  of  the  act,  or  of  the  intention  of  the  act. 

The  absence  from  home  should  be  proved  by  another 
pen<on  as  a  witness,  and  then  what  he  said  when  be  was 
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fkg,  of  retarniDg,  or  his  declarations  or  a  letter  written  l>«p«ftih9 

hfkimin  his  absence  explaining  his  reason  for  going '^"^ 

6m  borne,  vis.  to  avoid  a  creditor  or  creditors  would 
ftmi  complete  act  oftNinkruptcy,    See  1  Vol.  185. 

Iq  the  case  of  ffaodier^  a  mercer  on  LudgateMl,  against 
flMMn  his  going  beyond  sea  being  given  in  evidence,  it 
VIS  insisted  that  sheveing  quo  animo  it  was  done»  (viz, 
aicoount  of  bis  having  killed  his  wife)  it  could  not  be  ^ 
eoostraed  in  an  act  of  bankruptcy ;  but  it  appearing  his 
creditors  were  thereby  in  fact  prevented  from  recovering 
tkdr  debts.  Reeves^  Ch.  J.  held  it  was ;  but  if  that  fact 
bdoot  come  out,  it  would  have  been  otherwise*  fFoMt 
ier'i  w«,  Dav.  92.     Bull  N.  P.  3,  1739. 

Tbi8»  though  only  litiisiprius  case,  yet  it  is  consider* 
ed  as  a  leading  case. 

Hit  first  object  and  intention  was  to  make  his  es« 
ope  on  account  of  the  murder  he  had  committed;  but 
as  it  appeared  that  he  had  made  no  provision  for  the 
payment  of  bis  debts,  it  might  fairly  be  said  he  intend* 
ed  what  be  must  foresee  would  be  the  consequence  ot 
his  dqmrting  the  realm ;  but  in  that  case  the  minor  in- 
tent could  only  be  proved  by  the  actual  delay  of  the 
creditors.  If  none  in  fact  had  been  delayed,  there  being 
eridence  of  another  intention,  the  intention  of  delaying 
creditors  could  not  have  been  presumed  to  have  existed. 

This  species  of  act  of  bankruptcy  is  well  described  by 
the  34  &  35  lien.  8.  e.  4,  they  do  suddenly  flee  to  parts  ta^ 
isova,  mot  minding  to  pay  to  any  their  creditors  their 
iAts. 

Tbis  case  has  been  confirmed  by  another  of  the  same 
kind  at  ami  prtiit,  by  Mr.  J.  Buller»  An  action  for  mo* 
oey  had  aikl  received,  plea  the  general  issue.  Th^ 
piiiotiffii  were  the  assignees  of  Hervey,  and  the  ques« 
tioQ  in  the  cause  was,  the  time  at  which  he  became  m 

Uakmpt,    The  evidence  wss,  that  he  left  England  in 
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• 

^T^****       company  with  a  young  lady  of  about  sixteen  years  of 
age,  who  as  Hervey  was  a  married  man;  refused  to  live 
f  with  him  as  a  mistress,  unless  he  took  her  abrc/ad.     The 

defendant,  who  was  a  relation  oftiie  lady,  and  a  creditor 
of  the  bankrupt,  followed  tht-m  to  HoUand,  and  there 
obtained  from  him  the  bill  for  the  amount  of  which' 
this  action  \/as  br«»ught.  The  counsel  for  the  defend-^ 
ants  contended,  that  the  sole  motive  of  the  bankrupt's 
leaving  E/fgland  was  to  effect  his  design  upon  the  lady, 
and  that  the  defendant  followed  them,  not  for  the  pur- 
poseof  obtaining  the  bill,  but  of  bringing  back  the  lady. 

Mr.  Justice  Buller.  If  it  were  necessary  to  say  whe- 
ther the  bankrupt  left  the  kingdom  to  delay  his  cre- 
ditors, I  think  no  great  doubt  can  be  entertained  of  it. 

The  evidence  of  his  clerk,  as  to  the  bad  situation  of  his 
aifairs,  and  the  bills  which  he  was  to  have  paid  on  the 
subsequent  day,  clearly  evince  his  intention.  But  this 
point  is  not  now  necessary  to  decide;  for  it  has  been 
fettled  in  Woodier  s  case  that  if  a  man  goes  abroad, 
though  not  with  the  intention  of  delaying  his  creditors, 
and  in  fact  they  are  delayed,  it  is  an  act  of  bankruptcy. 
I  do  not  know  this  case  has  ever  been  over-ruled.  It  is 
in  general  of  more  importance  that  the  law  should  be 
fettled,  than  what  the  law  is.  If  I  were  now  to  lav 
down  the  law  for  the  first  time,  I  do  not  know  that  I 
fliould  do  it  in  this  manner.  But  here  I  am  bound  to 
conform  to  decided  authority.  The  jury  found  a  verdict 
.    for  the  plain titr.     Raihes  v.  Poreau^  Cook,  73, 17S6. 

In  another  nisi  pi  ins  case,  where  Mrs.  Tylers  the  bank- 
rupt, had  gone  abroad,Mr.  Justice  Buller  again  observed  : 

As  to  the  going  abroad,  there  cannot  be  any  doubt 
that  Mrs.  Tylers  creditors  were  thereby  delayed  ;  but  it 
is  said,  that  it  is  not  sufficient  unless  the  going  was  with 
an  intention  to  delay  them,  and  that  the  bankrupt  went 
to  Calais  merely  to  avoid   an  impending  prosacutlcKi. 


t  this  time,  without  examining  into  the  expe- 
>f  that  decision,  I  aliould  he  extremely  averse  to 
e  it.  For  as  you  haveorten  hi^ard  it  observed  from 
t,  certainty  and  uniformity  of  decision  are  in  niat- 
tbissort,  of  much  more  material  consequence  than  . 
iblishment  of  a  rule  one  way  or  the  other." 
concluding  observation  of  Mr.  Justice  Btdler  waa 
rite  doctrine  of  Lord  Mansfield's,  but  it  may  be 
■red  one  of  the  errors  of  that  great  man:  I  do  not 
letosuy  this  of  my  own  authority,,  but  upon  the 
ly  of  a  great  master  of  the  science  of  law  and 
ment,  who  has  stated  the  (rue  distinction,  viz. 
is  of  no  importance  in  many  cases  how  laws  ate 
1  originally,  but  it  is  of  great  importance  when  they 
ide,  that  they  should  be  interpreted' correctly, 
Elh.hb^v.c.7. 

inconvenience  of  Lord  Mansfitld't  doctrine  may 
>ngly  illustratexl  by  his  practice  of  it  He  and 
ges  who  sat  with  him  for  many  years  held  that 
I  evidence  might  be  received  at  the  quarter  ses- 
n  proof  of  transactions  concerning  which  it  would 
eridence  tnany  other  court. 
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^^5^     doctrine  of  Lorcl  Mansfield  and  the  court  who  fiat  w 
hiiu  never  was  law«  King  and  Ferrybridge^  2  Eaii  63. 
is  therefore  of  infinite  importance   to    prevent   endl 
litigation,  that  the  interpretation  of  laws  upon   all   c 
casions  should*  be  incontrovertibly  correct. 

The  next  case  is  departing  from  the  house  at  M 
chesleTy  and  going  to  London^  upon  extraordinary  busin< 

Trespass  for  breaking  and  entering  the  plainlifTs  d\^ 
ling  house  at  MancheUer^  and  taking  and  converting 
goods.  The  defendant  justified  under  the  bankrupt  la\ 
and  the  only  question  was,  whether  the  plaintitf  had  cc 
mitted  an  act  of  bankruptcy.  At  the  trial,  before  Ri 
J.  at  the  last  Lancaster  assizes,  it  appeared  that  the  ph 
tiffi  who  was  a  trader  at  Manchester,  having  received 
telligence  that  one  Smith  in  London,  who  was  indebted 
him  to  a  large  amount,  was  in  a  failing  condition,  led 
house  early  on  the  1 7th  of  jiprii,  and  went  to  London 
the  purpose  of  arranging  his  affairs  wUh  Smith,  2Lnd{ 
ting  security  for  his  demand.  That  having  receivec 
Smith  goods  to  a  considerable  value,  and  a  bill  of 
change  for  \WL  he  returned  to  Manchester  after  an 
sence  of  ten  days;  during  which  time  several  credit 
called  at  his  house  at  Manchester  for  paySient  of  tl 
respective  debts,  which  were  not  satisfied,  the  bankr 
not  having  made  any  provision  for  them,  nor  left  any  | 
son  in  charge  to  conduct  his  business  during  his  absei 
Amongst  these  creditors  were  the  holders  of  several  b 
which  became  due  on  the  day  after  his  departure, 
whom  he  expected  to  call  on  him  for  payment  A 
his  return  to  Manchester,  some  of  his  creditors  o 
pounded  with  him,  and  received  lOs.  in  the  pound; 
a  commission  of  bankrupt  was  taken  out  against  1 
by  the  defendant  and  his  partner.  The  jury  foun 
verdict  for  the  plaintiff  for  27/*   declaring,  in  ans 
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to  a  question  put  to  tliera  by  the  learned  judge  "  that  Depart  from 
they  thought  the  intent  of  the  plaintiff  going  to  London 
was  laudable;  that  he  had  no  intent  to  defraud  his  ere* 
diCors ;  but  that  delay  did  actually  happen  to  some  ere- 
ditors."* 

A  rule  was  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had. 

Lord  Ken^n^  Ch.  J.  This  is  a  question  of  infinite 
importance,  and  therefore  I  wished  that  the  parties 
would  have  consented  to  put  it  on  the  record,  in  order 
that  it  might  be  finally  decided  by  the  court  of  c&r« 
nier  resort.  If  there  be  no  decision  on  this  subject,  I 
ibould  have  thought  very  little  doubt  could  have  been 
entertained  ou  the  construction  of  the  act  of  parliament. 
Baokruptcy  is  considered  as  a  crime,  and  the  bankrupt 
m  the  old  laws  is  called  an  offender;  but  it  is  a  prtn« 
dpie  of  natural  justice  and  of  our  law,  that  actxAs  nan 
raw  facil  nisi  mens  sit  rea.  Tlie  intent  and  act  must  both 
concur  to  constitute  the  crime;  and  by  reading  the  word 
•'and"  for  "or"  in  the  statute  of  1  Jac.  1.  c.  15,  which  is 
frequently  done  in  the  construction  of  legal  instruments 
where  the  sense  requires  it,  all  difficulty  will  be  re* 
nofed*  But  according  to  the  defendant's  construction  of 
this  act,  every  merchant  in  London  might  become  a 
hmkrupt  before  to-morrow  morning.  If  the  words  of 
the  statutes  are  to  be  taken  in  their  literal  sense,  any 
peraon  who  happens  to  go  from  home  only  for  an  hour, 
imnsf  which  time  any  creditor  calls  for  payment,  and 
ii for  that  hour  delayed,  may  become  a  bankrupt:  and 
it  would  be  no  answer  to  such  an  argument,  (as  was 
Mppoaed  at  the  bar,)  to  say  that  the  trader  left  word 
'  ^1  where  he  was  gone,  because  a  creditor  may  have  taken 
^'1  W  a  writ  against  bim  in  one  county,  and  if  he  #ere 

El 
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Dtpaitfrom     gone  on  the  borders  of  the  next  county  such  crcditet 
would  in  fact  be  delayed.     I  do  not  wish  to  impeach  the 
ftuthority  of  fVoodier's  case,  or  that  of  Raikes  v.  Pureaui  . 
because  in  both  the  parties  went  abroad  under  circum- 
stances  that    rendered    if    highly    probable    that    they  ,, 
would  not  return  to  this  country;  one  had  connmitted 
murder,  and  the  other  was  amenable  to  the  laws  of  hit 
country  for  a  different  offence.    We  have  been  pressed 
however  with  another  case,  that  of  Vernon  v.  Hankof^ 
tried  before  Mr.  J.  Buller.     I  have  the  greatest  respect   ' 
and  reverence  for  the  opinions  of  that  learned  judge,  but 
I  rather  think  we    have  another   opinion  of  his  to  set 
against  that   delivered  by  him.    in  Sermon  v.   Hafikey^ 
where  he  said,  that  the  intention  with  which  the  party 
left  his  house  was  to  decide  the  question ;  and  I  thidc 
that   was  the    better    opinion.     The  legislature   nevel  "^ 
could  have  meant    to  extend  criminality   to  a  person  ^ 
"who  leaves  his  house  only  for  the  purpose  of  transact-^ 
ing  his  legal   concerns.     I   would  adopt  any  constrain  ~ 
tion  of  the  statute  that  the  words  will  bear,  in  order  " 
to  avoid  such  monstrous  consequences  as    would  mi^  ~ 
nifestly  ensue  from  the  construction  contended  for  by 
the  defendant.     And  as  this  verdict  was  taken  on  iht^ 
ground  that  the  plaintiff  had  not  committed  an  act  of 
bankruptcy,  I  am  not  prepared  to  say  that  there  ought  tA  - 
lie  a  new  trial.  Fowler  v.  Padgett  7  Term  Rep.  509.  1798. 
*    A  lady  a  trader  had  two  houses,  both  of  which  sM 
bad  left ;  and  in  her  absence,  a  sherifTs  officer  went  to 
one  of  them  with  a  writ  of  execution  to  levy  the  debt 
against  her  goods;  ibut  the  person  in  possession  refaac^ 
JU>  let  him  in,  saying,  he  knew  the  object  of  his  comingii 
The  court  of  Kings  Bench  were  clearly  of  opinibti, 
l;bat  this  was  not  an  act  of  bankruptcy ;  for  that  as  far  ts 
tespected  the  execution  of  the  writ  of^erifacias,  Ibe 
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tiff's  absence  from  home  was  perfectly  immaterial.  That  i>«p«rt  frooi 
no  creditor  had  been  delayed  in  this  case ;  and  that  axi 
ictaal  delay  was  as  necessary  as  the  intent  to  delay,  in 
order  to   constitute  an  act  of  bankruptcy.     Barnard  r* 
Vanghan,  S  T.  R.  149.  1799. 

This  was  a  necessary  consequence  of  the  former  case,  in 
which  it  had  been  held,  there  must  be  both  an  intent  and 
a  delay. 

Eight  years  afterwards,  we  find  that  Lord  Eldon  ex- 
pressed a  strong  disapprobation  of  that  case:  after  it  had 
been  pressed  upon  him,  he  observed,  "  when  a  man  has 
actually  absconded  from  his  house,  it  is  not  very  wise  to 
require  that  a  creditor  should  go  to  that  house  to  in- 
quire for  him.     I  lived  long  in  this  professions^  without 
hearing  a  suggestion,  that  such  evidence  was  necessary 
toestablish  the  act  of  absconding;  and  I  think  now  upon 
ill  the  authorities,  that  there  has  been  a  struggle  to  intro- 
duce that   additional  fact,  rather  than  that  it  has  been 
considered  as  the  evidence  of  leaving  the  house,  amount- 
ii^  to  that  act  of  bankruptcy.    My  opinion  is,  that  this 
additional  circumstance  is  not  required  to  constitute  that 
act  of  bankruptcy."     Wydowrts  case,  14  Vez.  1S07. 

It  is  by  the  next  case  decided,  that  the  delay  is  unne- 
ccsrary,  and  that  this  act  of  bankruptcy  depends  entirely 
open  the  intention,  and  that  the  calling  of  creditors  and 
refusal  of  payment  operate  only  as  evidence  of  that  inten- 
tion. 

Lord  EtterAoroughf  C*J.  delivered  the  judgment  after 
itating  the  case  (the  greatest  part  of  which  being  per- 
fectly immaterial,) 

*The  validity  of  this  joint  commission  of  bankrupt 
igaiost  the  three  partners,  depends  upon  the  question, 
irtiether  Walmsley,  one  of  them,  duly  became  a  bank- 
rapt;  and  whether  he  became  a  bankrupt  depends  upon 
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Depart  from     thitf  point,  viz.  whether  a  departure  from  his  dwelling- 
house  by  a  trader  wi/A  iw/f«^  to  delay  his  creditors,  be  a 
sufficient  act  of  bankruptcy  within  the  meaning  of  the 
statute  1  Jac.  1.  c.  15.  s.  2.  although  no  creditor  should 
have  been  thereby  in  fact  defeated  or  delayed  for  the  reco-  . 
very  of  his  debt.   This  fact,  of  departing  from  the  dwelU 
iog-house   by  a  trader,  is  one  of  several  indications  of  ^ 
insolvency  constituted  and  declared  to  be  acts  of  bank- 
ruptcy by  Stat  13  EHz.  c.  7.  when  accompanied  with  the 
intent  or  purpose  to  defraud  or  hinder  any  of  his   credi- 
tors, &c.     It  will  be  observed,  that  upon  the  language 
of  this  statute  the  act  is  complete,  b}'  being  done  with 
the  intent  specified,  the  words  on  purpose  being  merely  ' 
additional  words  to  the  same  effect,  and  which  carry  the 
sense  no  further  than  it  was  carried  before  by  the  pre^  ' 
ceding  word  intent.  The  statute  1  Jac.  I.  c.  16.  introduces  '^ 
three  new  specific  acts  of  bankruptcy,    in  addition  to  ^ 
those  specified  in  the  stat.  13  Eliz.  two  of  which,  together 
with  all  the  other  acts  of  bankruptcy  enumerated  in  the  "^ 
Stat  13  Eliz.  precede,  and  are  governed  by  their  reIatioi|  '^ 
to  these  words,  which  follow  them  ;  viz.  "  to  the  intent, 
or  whereby  his  or  their  creditors  shall  or  may  be  defeated 
or  delayed,  &c."  The  third  new  act  of  bankruptcy  in  the 
fltat  1  Jac.  1.  viz.  the  lying  iu  prison  six  months  upop  - 
an  arrest,  is  made  a  substantive  act  of  bankruptcy,  inde» 
pendant  of  any  intent  of  the  party,  not  being  in  the  con* 
text  connected  therewith.  .These  words,  "  to  the  intent  ' 
or.  whereby,"  literally  taken  in  their  disjunctive  sense, 

,  may  be  thought   to  import,  that  a  beginning  to  keep 

bouse,  and  a  departing  from  the  dwelling-house  (and  any 
other  of  the  acts  specified)  are  acts  of  bankruptcy,  whether 
they  be  done  with  an  intent  to  delay,  or  be  merely  pro- 
ductive of  that  effect,  however  innocently  and  uninten- 
tionally they  may  have  happened  to  produce  it  Upon 
this  construction  of  ^je  words  *'  or  whereby,"  a  tempo- 
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niyretiremeDtaDd  privacy,  by  staying  in  a  raan*sown  Depntfton 
liouse,  to  the  exclusion  of  strangers,  during  the  hours  ^*** 
of  sleep*  or  refreshment,  or  during  a  period  of  sickness, 
or  domestic  affliction,  might  be  an  act  of  bankniptcy,  as 
**  a  lieginning  to  keep  house ;"  in  the  same  manner  aK 
goii^  abroad  for  the  purpose  of  exercise,  business,  or 
entertaioment,  might  also  be,    a    departing  from  the 
dwelling-house ;  if  during  any  of  those  periods  a  creditor 
called  in  vain  for  his  debt.    It  hardly  needs  any  argument 
to  prove  that  such  could  not  have  been  the  intention  of 
the  legislature :  and  if  it  could  not,  the  words  "  or  where* 
by,"  most  either  be  rejected,  or  understood  in  some  other 
seme.  A  cure  for  this  difficulty  was  sought  in  the  case  of 
Fosckr  V.  Pagett,7  Term  Rep.  609.  where  a  creditor  had  left 
his  dwelling-house  for  a  short  time,  in  order  to  seek  and 
secure  the  means  of  satisfying  his  creditors,  and  with  no 
purpose  of  delaying  them,  but  who  had  in  fact,  by  bis  ab- 
sence, occasioned  a  delay  to  some  of  them,  who  had  called 
for  payment  whilst  he  was  from  home.    Lord  Ketiyony  in 
tfaatcase,  thought,  that "  by  reading  the  word  •*  and** 
for  **on'*  in  the  stat.  1  Jac.  1.  c.  15.  as  was  frequently 
done  in  the  construction  of  legal  instruments,  where  the 
sense  requires  it,  all  difficulty  would  be  got  over,"  and 
indeed  the  difficulty  of  the  particular  case  was  thereby 
disposed  of;  for  as  no  intention  of  delay  existed  on  the 
pirtof  the  trader,  who  departed  from  his  dwelling-house, 
both  the  circumstances,  which  a<;opulative  construction 
of  the  words  required,  (if  that  were  the  necessary  con- 
itnictiou,)  could  not  take  effect  in  that  case ;  and  if  the 
intent  of  the  departure  be  alone  considered  as  material, 
still  that  case  will  at  any  rate,  have  been  well  decided  ; 
although  the  mode  of  solving  the  difficulty  which  was 
lesorted  to  on  that  occasion  may  not  be  satisfactory.  The 
ttt^ection  to  this  construction,  which  requires  that  both' 
tbe  intent  and  the  consequence  of  the  delay  should  concur. 
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Ikipaittmm     in  ofcler  to  constitute  the  act  of  bankruptcy,  is  that 

bankruptcy  is  made  to  depend,  not  merely  on  the 

and  intents  of  the  bankrupt  himself,  however  clear 

unequivocal  they  may  be;  but,  upon  the  fortuitous 

incidence  of  the  acts  of  other  persons,  and  in  which 

(in  the  instance  particularly  of  a  departure  from 

dwelling-house)  are  less  likely  to  concur  in  the  propor 

in  which  that  departure  is  most  notorious;  for  when 

flight  of  an  insolvent  trader  from  his  house  is  univers 

known,  it  is  not  likely  that  any  creditors,  by  usele 

callingforpaymentof  their  debts  at  such  a  time,  she 

furnish  the  ordinary  proof  of  delay,  which  arises  fi 

the  non-payment  of  creditors  so  calling.   Upon  the  soi 

construction  of  the  statute  1  Jac.  1.  c.  15.  explained 

the  antecedent  statute  of  13  Eliz.  made  in  pari  materid, 

almost  in  iisdem  ierminis  with  the  other,  excepting  o 

what  appears  to  have  been  a  casual  and  unintended  va 

tion  in  the  phrase  of  a  particular  sentence,  as  well  as  uj 

the  reason  and  convenience  of  the  thing ;  we  are  of  < 

nion,  that  Walmsley^  in  leaving  home  with  intent  to  de 

hiscreditors,  committed  an  act  of  bankruptcy,  althoi 

no  creditors  were  thereby  in  fact  delayed  ;  and  that  th< 

fore   the  postea  should  be   delivered  to  the   plaintif 

Judgment  for  plaintiffs.     Robertson  \\  Liddcll^  9  E 

487.   1808. 

This  most  important  and  sound  judgment  has  sett 
the  law  forever,  and  that  in  departing  the  realm,  deps 
ingthe  dwelling-house,  and  beginning  to  absent  hims 
it  is  immaterial  whether  any  creditor  in  the  absence 
the  trader  calls  for  the  payment  of  his  debt  or  not ;  a 
all  that  is  to  be  proved  is  the  fact  of  departing  or  abse 
ing  himself,  and  the  intent  at  the  time  to  delay  I 
creditors  from  the  recovery  of  their  just  debts. 
The  intent  must  first  of  jail  be  found  by  the  comw 
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tioners  from  all  the  circumstances,  and  if  it  is  afterwards  Depart  fro.o 
disputed  it  must  be  found  by  a  Jury  under  the  direction 
of  die  judge;  and  where  they  are  thought  to  have  drawn 
i&erroneous  conclusion^  it  may  be  corrected  by  a  new 
Irial.  ,    • 

Where  two  sheriff's  officers  went  to  a  debtor's  house, 
tod  knocked  at  the  door,  and  it  was  proved  that  he  escap- 
ed by  aback  door;  but  they  had  not  a  writ  with  them. 
Lord  Eldon  observed,  that  the  circumstance  that  the 
sheriff's  officers  had  no  writ  with  them,  is,  with  refer- 
eoce  to  this  point,  immaterial.  If,  knowing  that  the 
officer  has  the  writ,  the  debtor  departs,  even  under  achi- 
aerical  belief  that  he  has  it  with  him,  but  with  thein- 
teotioQ  of  delay,  the  act  of  bankruptcy  is  compleat  JEx- 
/Br/e  Bamfordy  15  Ves.  449. 

If  a  person  is  living  at  an  inn  or  a  public-house,  where 
Us  business  requires  him  to  be  resident  for  a  time,  and  he 
<lepart8  from  that  bouse  to  delay  his  creditors,  it  is  an  act 
of  bankruptcy.     Holroyd  v.  Guynne^  2  Taunt.  17t). 

Or  this  might  be  classed  under  beginning  to  absenthim- 
lelt  This  is  the  most  general  expression,  and  makes  the 
other  two,  viz.  departing  the  realm,  and  departing  the 
dwelling-house  unnecessary.  But  they  are  all  used  from 
caution. 

In  the  Irish  statute  a  few  words  are  added,  which  seem 
to  give  a  very  good  explanation  of  it,  $o  that  his  creditors 
ttmtot  have  access  to  him. 

As  where  a  debtor,  being  much  pressed  for  money,  was 

tnzious  that  he 'might  not  commit  an  act  of  bankruptcy 

hfheing  denied,  admitted  several  creditors  into  his  house 

'^^'Wihesaw  them,  but  upon  their  asking  him  for  money, 

I'Atpfetended  to  go  out  to  get  it,  and  left  his  house  under 

jAMtpretence,  leaving  them   there  expecting  his  return; 

f  An  he  never  returned  during  the  course  of  the  evening. 
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ibswt  himMir.  Several  of  the  creditors  departed  with  threats  of  arrestin 
him ;  and  during  the  time  of  his  absence,  it  was  prove 
that  he  went  either  to  the  billiard  table  or  the  taver 
where  he  was  found  by  his  clerks  or  servants  when  the 
went  to  seek  him.  Lord  Keftyetp^  upon  these  facts  bein 
proved,  directed  the  jury  to  find  that  these  were  acts< 
bankruptcy,  as  absenting  himself  for  the  purpose  of  d< 
laying  creditors.  Bigg  v.  Spooner,  Esp,  N.  P.  Cases,  65: 
1798. 

These  might,  perhaps,  have  been  thought  instances  o 
departing  from  the  dwelling-house;  but  it  might 
have  been  thought  doubtful  whether  he  went  out  t 
raise  money  or  not ;  but  his  staying  away  afterwards,  c 
absenting  himself,  was  with  the  clear  intent  of  delaying  hi 
creditors. 

Sir  James  Mansfieldy  Chief  Justice,  and  the  court  < 
Common  Pleas  held,  if  a  man,  who  carries  on  business  at 
counting-house,  goes  away,  taking  all  his  books  wit 
him,  without  any  intention-of  returning,  thongh  he  ma 
have  a  country-house  at  which  he  sleeps  two  or  thre 
nights  afterwards,  that  he  begins  to  absent  himself  froi 
the  time  that  he  leaves  his  counting-house.  Judine  i 
Da  Cossen,  1  N.  R.  p.  234.    1 805. 

A  petition  was  presented  to  supersede  a  commissio 
taken  out  against  Doyle;  Doyle  went  to  Gottenburg 
with  goods  for  sale,  and  staying  there  some  time,  he  sen 
a  letter  to  his  correspondents  m  London,  stating,  tha 
not  being  able  to  sell  the  goods,  he  could  not  come  hom 
and  leave  them,  more  particularly  as  he  was  unable  t 
meet  his  engagements,  and  requesting  them  to  get  hi 
acceptances  renewed. 

Lord  Chancellor.  When  I  read  this  letter,  it  did  no 
appear  to  me  to  be  sufficient  evidence  of  an  act  of  bant 
ruptcy,  though  connected  with  other  circumjstauces  i^ 
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may  be.     Let  the  petition  stand  over  till  after  the  com-  Absent  himseic 
missioners  have  decided.     Exparte  Hagite»  Jtose  160. 

This  petition  was  presented  before  the  commissioners 
met,  but  from  this  case  and  Exparte  Stokes,  1  Fes,  405.  the 
chancellor  will  not  hear  a  petition  to  supersede  a  commis- 
sion, till  the  commissioners  have  made  an  adjudication. 

But  from  the  observation  of  Lord  £/(/o/i,  he  must  have 
thought  that  a  trader  lawfully  abroad  might  become  a 
bankrupt  by  staying  there  to  delay  his  creditors. 

The  letter  assigns  two  reasons  for  delaying  his  return 
to  England :  one  he  cannot  leave  his  goods,  and  another, 
be  could  not  discharge  his  debts;  and  if  it  was  proved 
besides,  that  from  that  time  his  creditors  at  home  were  in 
£ict  delayed,  being  evidence  of  his  embarrassments,  and 
I  reason  for  his  apprehension  :  as  a  commissioner,  I  should 
ba?e  thought  it  my  duty  to  declare  him  a  bankrupt. 

What  acts  of  bankruptcy,  if  any,  can  be  committed 
tbroad,  will  be  considered  hereafter. 

Iq  all  these  acts  of  bankruptcy,  the  act  must  be  done 
with  intent  to  avoid  the  paymentof  a  just  debt,  and  the 
intent  to  avoid  It^gal  process  to  compel  the  performance 
of  a  duty  is  not  sufficient,  as  appears  from  the  following 
case. 

Upon  a  former  trial  before  Lord  Chief  Justice  Willcs, 

where  the  bankruptcy  of  LivegoodczmQ  in  question,  he 

was  of  opinion,  that  a  person's  absconding  to  avoid  an 

ttUchment  upon  an  award  for  non-delivery  of  goods  pur* 

tuaat  to  the  award,  is  not  an  act  of  bankruptcy,  because 

it  is  not  within  the  words  of  the  statute  of  Jac,  1.  c.  15. 

which  makes  it  an  act  of  bankruptcy  in  a  person  to  keep 

out  of  the  way,  or  depart  from  his  dwelling-house,  in 

order  to  avoid  the  payment  of  a  just  and  true  debt  only, 

sv  I   *^^^^  ^^  delivery  of  goods,for  that  is  a  duty  only.  And 

4e  lord  chancellor  declared,    that  he  thought  the  deter- 

inmionof  Lord  Chief  Justice  Willesz,  very  right  one. 


«;* 


i2    ■' 
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mnd  that  he  was  very  well  warranted  by  the  words  of  the 
statute,  in  the  distinction  he  made  between  abscondiog 
to  avoid  a  debt»  and  absconding  to  avoid  a  duty  only* 
Lingood  V.  Bade,  1  Jlk.  196,  1747. 


Beginning  to  keep  House, 


The  decisions  upon  this  act  of  bankruptcy  I  shall  state 
nearly  in  their  chronological  order,  with  observations 
upon  them,  to  point  out  how  far  they  would  be  consi- 
dered the  law  of  the  present  day. 

The  first  bankrupt  case  which  is  recorded  is  upon  this 
act  of  bankruptcy.  It  was  a  motion  by  a  Serjeant  in  the 
Common  Pleas  to  obtain  information  how  the  commis- 
sioners ought  to  act. 
IqiuTocaiact.  Flotcerdew,  Serjeant,  moved  this  case.  A  process  is- 
sued against  J.  S.  to  arrest  him  ;  he  keeps  bis  house  to 
save  himself  from  arrest,  and  afterwards  goeth  out  to  the 
market,  and  to  other  places  ;  and  when  he  heareth  again 
of  a  new  process  out  against  him,  he  keeps  his  house, 
and  afterwards  goeth  at  large:  the  question  was,  if  he 
were  within  the  statute  of  bankrupts;  and  all  the  court 
held  he  was  not,  because  he  used  to  go  at  large;  and  it 
might  be,  that  his  policy  would  not  prevent  the  serving 
of  the  process ;  for  he  might  be  met  withal  unwittingly* 
Wrench's  Case,  Cro,  Eliz.  13.  1583. 

This  would  not  now  be  considered  law,  and  the  rea- 
sons of  the  court  are  extraordinary,  I  think  one  may  say 
absurd  :  he  keeps  his  house  to  save  himself  from  arrest;  that 
is  quite  enough  to  satisfy  the  statute,  with  intent  to  delay 
the  recovery  of  a  just  debt. 

If  the  reason  or  the  fac^  of  keeping  the  house  was 
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doubtful,  then  the  subsequent  going  abroad  might  have  Equivocal  act. 
been  adduced  as  evidence  that  he  had  not  kept  his  house  at 
aH,  or  if  he  had,  that  it  was  not  to  avoid  an  arrest.  But  this 
has  been  extremely  well  explained,  probably  with  imme*- 
diate  reference  to  it  by  Lord  Chief  Justice  Holt. 

Upon  an  issue  directed  out  of  Chancery,  whether  bank- 
rupt or  not  at  such  a  time ;  it  was  held,  per  Ho//,  C.  J. 
that  if  he  commits  a  plain  act  of  bankruptcy,  as  keeping 
house,  &c.  though  he  after  goes  abroad,  and  is  a  great 
dealer,  yet  that  will  not  purge  the  first  act  of  bankruptcy; 
but  he  will  still  remain  a  bankrupt,  but  if  the  act  was  not 
plain  but  doubtful,  then  going  abroad  and  dealing,  &c. 
▼ill  be  an  evidence  to  explain  the  intent  of  the  first  act; 
for  if  it  was  not  done  to  defraud  creditors  and  keep -out 
of\he  way,  it  will  not  be  an  act  of  bankruptcy  within 
the  statute :  also,  if  after  a  plain  act  of  bankruptcy  he 
pays  off  or  compounds  with  all  his  creditors,  he  is  become 
a  new  man.     Hopkins  v.  Ellis,    Cor.  Holt,  C.  /.  1  Salk.  ^   . 

110.    1703. 

This  is  good  sense,  and  good  law ;  and  here  we  find  it 
hid  down,  that  an  unequivocal  act  of  bankruptcy  cannot 
be  purged,  or  what  is  sometimes  said,  once  a  bankrupt, 
always  a  bankrupt;  or  that  act  of  bankruptcy  will  as 
longas  the  trader  liv^,  support  a  commission,  unless  he 
pays  all  his  debts  contracted  prior  to  it,  or  reduces  them  • 
to  that  extent,  that  neither  one  creditor,  nor  all  his  cre- 
ditors tosrether,  can  sue  out  a  commission,  and  then  with 
respect  to  that  act,  he  is  become  a  new  man. 

In  the  second  decision  of  the  courts  upon  an  act  of 
bankruptcy,  the  court  gave  a  judgment  which  will  be 
leipected  as  good  law  for  ever. 

It  is  so  important,  that  I  shall  give  the  words  of  it 

apon  this  point  in  the  original : 

.  **Et  la  fuit  agree,  que  si  un  luy  contegne  in  son  meason 


ACTS    OF    BAKKRUFTCT. 

h  pur  long  temps,  wo  tnainteDant  ne  fait  lay  bankrupt 
mes  si  luy  coiic-eale  en  son  meason  pur  um  heur  ou  joG 
pur  delayerou  defrauiierstscreditoi^,  ceo  luy  fatt  banlj 
nipt  deins  le  stal." 

And  it  WIS  agreed,  that  if  any  one  kept  himself  iota 
bouse  for  a  long  time,  tbis  nevertheless,  does  not  mat 
him  a  bankrupt;  but  if  he  hide  bioiEelfin  his  house  f^ 
one  hour  or  a  day  to  put  olTor  defraud  his  creditors,  th 
makes  him  a  bankrupt  vithin  rfae  statute.  Heylor  v.  Ila. 
Palmer,  323.  Id-Ji, 

1  bat  is,  keepinz  house  for  any  length  of  ttme  withoi 
an  intent  to  delay  creditors,  isnotaaactof  bankruptcy 
but  ao  hour  or  a  moment,  or  the  beginning,  is  sufficien 
with  that  intent.  In  some  cases  it  is  Recessary  to  in 
quire  the  exact  time  of  the  d;iy  when  the  actofbaMc 
ruptc}-  w«s  committetl,  and  then  it  mu^t  be  found  to  bi 
completed  on  the  first  moment  he  bei;io$  to  keep  house. 

In  this  case  there  is  no  mention  of  denial,  that  was  io- 
trodut-ed  long  afterwards,  mereSy  as  one  medium  o 
proof,  that  the  trader  had  begun  to  keep  his  house ;  wbef 
be  isdeaied,  it  m>ist  be  to  a  creilitor  with  an  immediati 
demand;  acrediior  cannot  be  delaved  by  it,  whose  debt t 
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as  well  as  come  in  as  a  creditor ;  but  the  debtor's  denying  Denial  to  a 
himself  to  such  a  creditor,  is  not  an  act  of  bankruptcy ;  ^    '    * 
it  must  be  a  keeping  house,  &c.  in  order  to  defeat  or 
delay  creditors  of  their  debts,  which  could  not  be  in  the 
present  case,  because  M.  had  then  no  debt  due  to  demand, 
tod  so  a  commission  superseded.    It  was  objected,  that 
L  was  debtor  to  M.  immediately  upon  the  goods  deli- 
vered: $ed  non  allocatur^  for  by  Lord  Chancellor,  it  was 
psrt  of  the  contract  that  M.  would  stay  for  the  money 
till  the  notes  became  due."£2par^e  Levi,  7  Viner^Ql.  1733. 
Chief  Justice  Lee  also  afterwards  held  at  Guildhall, 
that  *'  though  a  man  with  intent  to  delay  his  creditors^    . 
Older  himself  to  be  denied  to  a  creditor,  yet  unless  in  fact 
lie  be  denied  to  a  creditor  it  will  be  no  act  of  bankruptcy : 
therefore  it  is  necessary  to  prove,  that  the  person  denied 
was  a  creditor."     Jackmar  v.  Nightingale,  Bullers  N.  P. 
30. 1740. 

The  usual  proof  before  the  commissioners  is,  that  the 
person  who  asked  for  the  bankrupt,  told  the  witness, 
that  he  came  for  the  payment  of  his  bill,  or  that  he 
wanted  money,  or  the  witness  must  swear,  that  he  knew 
the  bankrupt  was  indebted  to  the  person,  who  was  de- 
aied.  And  Chief  Justice  Lee  afterwards  said,  that  the 
denial  must  be  with  an  intent  to  delay  creditors;  there- 
fiMe  being  denied  when  sick  in  bed,  or  engaged  in  com- 
pany, will  be  no  act  of  bankruptcy;  and  he  held  the 
iBuae,  where  the  denial  was  by  agreement,  in  order  to 
Uke  out  ^  com  mission*  Field  v.  Bellamy,  Bullers  N.  P. 
»,  174-2. 

It  is  said,  that  Lord  CamJe/t,  when  he  was  chief  jus- Denial  tQcredi- 
fceofthe  Common  Pleas   held,  nt  nisi  prius,  that  the^''»»^"^ 
^ial  mast  be  made  to  the  creditor  himself,  and  that  it 
^  not  sufficient,  if  the  denial  was  to  a  person  who 
**«ae  <m  Malf  of  a  creditor*    Barrow  v.  Foster,    Green 
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Denial  to  ■  ,       It  IS  a  pity  sucli  3  dklum  sIiohUI  have  been  preserve! 
All  iiuthorily  and  practi'.e  are  now  lo  the  contrary. 

In  an  action  against  the  sheritl",  who  had  returned  nul 
bona  for  a  false  return,  having  levied  after  an  act  of  bani 
niptcy,  it  was  held  at  pist  prias,  it  was  not  an  act  • 
bankruptcy,  because  it  was  made  to  a  tax-gatherer,  wh 
it  was  said,  could  not  sue  out  a  commission  of  bankrup 
but  the  court  of  Common  Pleas  granted  a  new  trial,  ar 
C.J.  Man%field  observed,  "  I  cannot  say  lliat  the  crow 
is  not  a  creditor,  and  that  the  keeping  out  of  the  way  I 
ivoid  that  creditor,  is  not  as  much  an  act  of  bankruptc; 
as  avoiding  any  other  creditor."  Jfjfsv.  Smith,  2  J'auat 
401. 

Where  a  man  was  denied  by  bis  wife  ateleven  o'cloci 
at  night.  Lord  HardTcicke  said.  It  is  a  very  imprapei 
hour  for  creditors  to  call;  nor  can  a  denial  at  such  an 
hour  be  said  to  be  done  to  defraud  his  creditors,  wliicb 
the  aclsof  parliament  require. 

And  he  said,  the  circumstances  of  the  case  were  k 
flagrant,  that  if  any  tliingof  the  same  sort  r-hould  evei 
be  attempted  again,  be  wouidcertainly  commit  the attor 
ney  who  sued  out  the  commission.     Erparte  Hall,  I  Ai- 
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be  a  plaiu  act  of  bankruptcy.  The  intent  to  de.  Denial  not 
fraud  bis  creditors  would  not  have  been  suificient  to"®"***^' 
nuke  this  luao  a  bankrupt  without  doing  the  act,  i.e.  keep- 
i^  bouse ;  but  be  kept  house  and  declared  with  that  iiu 
teot:  tbe  intent  need  not  be  put  in  execution,  the  question 
isftfo  animOf  be  kept  bis  house :  he  himself  did  the  overt 
aa  and  declared  bis  intent.    Dickenson  v.  Foord,  Barnes, 

16a  l7o9r 
This  is  a  very  important  case  to  prove  that  keeping 

bouse  without  any  denial  is  an  act  of  bankruptcy. 
When  a  trader  gave  orders  to  his  servant  to  deny  biro  order  to  denj 

to  creditors,  several  days  before  he  was  actually  denied  to  jo^ "  "^^  ^^ 

a  creditor,  the  court  held  the  actual   denial  and  not  the, 

order  to  deny,  constituted  the  act  of  bankruptcy.  Uawkes 

T.  Saunders,  Cooke,  90.  1784. 
If  there  is  no  manifest  overt  act  of  keeping  house  till 

tbe  actual  denial,  then  this  is   reconcileable  with   the 
immediately  preceding  case. 

Fakh  being  in  bad  circumstances  expressed  his  con- 
cen  to  his  clerk,  and  his  fears  that  he  should  not 
be  able  to  answer  a  bill  which  would  become  payable 
tbe  next  day,  and  desired  him  to  come  earlier  than  usual 
tbe  next  morning,  and  in  case  the  holder  of  that  bill 
Aookl  inquire  for  him,  to  deny  him. 
The  clerk  accordingly  denied  him  before  nine  o'clock 
in  the  morning. 

Fakh  aftenvards  appeared  in  public,  and  having  pro- 
cured money  from  a  friend  took  up  the  bill. 

Tbe  court  of  King's  Bencli  held  the  denial  iu  the 
ttoraing  to  be  a  clear  complete  and  unequivocal  act  of 
bankruptcy,  which  the  subsequent  conduct  of  the  party 
iid  not  purge  or  remove.     Colkett  v.  Freeman,  2  1\  R. 

In  tbe  above  decision  Mr.  Justice  Bailer  cited  a  case 
^bicbhad  come  before  Lord  Mansfield  a  few  years  before. 

VOL.  11.  F 
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Denial  at  a  A  bill  haying  become  due  and  tiit  dntwer  being  f 

friend's  house,  ^j  ^^^  payment,  desired  the  holder  to  call  upon  hii 

next  morning  at  a  friend's  house  in  Bridge-street,  ai 
would  pay  him ;  the  holder  went  accoMingly,  aoc 
denied  at  the  drawer's  request,  Upoh  b^ng  asked  I 
friend  if  he  was  awate  that  he  had  been  coromittii 
act  of  bankruptcy,  he  answered  with  surprize  ii 
negative,  and  said  that  he  did  not  mean  to  do  so 
went  afterwards  and  paid  the  bill. 

Lord  Mansfield  to\d  the  jury  that  if  they  were  s^t 
that  the  denial  had  been  with  a  view  to  delay  the 
ditor  at  the  time,  it  was  an  act  of  bankruptcy;  a 
the  act  be  a  clear  unequivocal  act  of  bankrurptcy,  it 
not  be  purged  or  estplained  away  by  subsequent  cir 
stances. 

How  far  a  denial  is  necessary. 

The  bankrupt  being  in  insolvent  circumstancei 
advised  by  his  friends  to  keep  out  of  the  way  c 
creditors,  and  accordingly  he  gave  orders  to  his  clc 
be  denied  to  every  person.  He  retired  up  stairs  wil 
account  books,  where  he  remained  several  days,  am 
denied  to  several  persons,  but  it  did  not  appear 
they  were  creditors.  Upon  this  evidence  an  arbil 
thought  that  no  act  of  bankruptcy  was  proved. 

On  hearing  counsel  only  on  one  side  to  shew  it  \^ 
act  of  bankruptcy.  Lord  Kenyon,  Ch.  J.  said,"  on  tri 
cases  of  this  kind  the  question  has  always  been  a 
whether  or  not  the  debtor  was  denied  to  the  cred 
Which  shows  in  what  light  the  statute  has  been  cow 
ed.  I  will  not  presume  to  say  whether  or  not  this 
struction  should  have  been  put  on  the  statute  at  first 
that  construction  having  obtained,  I  am  afraid  no 
disturb  it."     Gat  rat  v.  MoHte^  5  T.  R.  575.    1794. 


ACT!   0%  BANXRUFTCT.  ST 

Though  there  has  been  no  ease  decided  directly  con-  ]5eniai  not 
▼  to  this,  yet  Lord  Eldon  and  Lord  ElUnborough  have  "^ceisary. 
so  much  upon  the  subject,  that  if  a  case  like  this 
fhoold   occof    again,  I  am  confidenily  of   opinion   it 
vmtd  \m  belda  suflBcient  act  of  bankruptcy  by  keeping 
koose  without  any  denial  to  a -creditor. 

ff  Loid  K€Myam  bad  siiftHPed.  the  case  to  have  been 
■i;ied,  and  had  considered  the  sound  construction  esta^ 
Vahed  by  Heyion  v.  liuU,  Pnlmer,  323, 16^,  ante  p.  34. 
nsof  the  eartiest,  but  one  of  the  best  cases  in  t?l)e  bankrupt 
hs,  and  again  by  Dickemson  v.  Foord,  ante  p*  66.  it  is 
fiebable  that  the  judgment  of  the  court  would  have 
hea  diffierent. 
Bil  the  erroneousness  of  his  judgments  in  Fowler  v. 
fd{^,and  Bernard  v.  Vaugkaft  had  not  then  been  correct- 
ei;  it  which  casea  it  was  held  that  a  creditor  must  be 
Uayed  when  a  trader  has  departed  from  his  house  or 
fan  the  reatm,  but  which  Bobert$on  v.  Liddell  has  now 
iHtfed  for  ever  not  to  be  necessary.    See  ani£,  p.  56. 

Mne  the  case  of  Roberi$oH  v.  LiikUll,  Lord  Bldon 
UMd  that  the  delay  of  a  creditor  was  neither  neces- 
fKf  IB  the  case  of  absconding  from  his  house,  nor 
K  beginning  to  keep  it ;  he  said. 


*  Where  a  man   has  actually   absconded  from  hisncUyofcre; 

I  •       I  Jill  ^^^^^  "*'' 

wac,  it  is  not  very  wise  to  require,  that  a  creditor  should  necwgary. 

pto  that  house  to  inquire  for  him.  On  the  other  hand  it 

Mt  be  admitted,  that,   where  the  intention   to  keep 

htte  is  clearly  proved  by  other  evidence,  you  do  not 

insdtately  see  wl^  this  additional  evidence  is  required. 

iWedtong  in  this  profession  without  bearing  a  sugges- 

^  that  such  evidence  was  necessary  to  establish  the 

*t  ofahscoadidg;  and  I  think  now,  upon  all  the  autho- 

^'^  there  has  been  a  struggle  to  introduce  that  addi- 

^  fact,  rather  than  that  it  has  been  considered  as  the 

j2 
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Beaiai  not       evidence  of  leaving  the  house,  aniountins  to  that  act  of 

neceiinry.  <7  y  ^ 

bankruptcy.  My  opinion  being  that  this  additiontl 
circumstance  is  not  required  to  constitute  that  act  of 
bankruptcy,  I  cannot  hold  this  verdict,  resting  upon  the 
absence  of  thatadditional  circumstance  to  be  satisfiictory." 
Wydowns  case,  1 4  East  86.    1807. 

Lord  E/leriborough,  in  his  judgment  in  the  case  of  Bo- 
herison  v.  Liddell,  has  said;  *'  ii.deed  the  fact  of  delay  io 
the  case  of  beginning  to  keep  house,  is  usually  resorted  tsQ 
in  evidence  for  the  mere  purpose  of  explaining  an  ad 
which  might  otherwise  be  equivocal :  and  the  denial  Uk 
a. creditor  is  there  given  in  evidence  to  shew  that  tbn 
party  has  begun  to  keep  house  :  and  it  is  from  mistakiog 
the. intended  effect  of  this  evidence,  as  given  to  prcw 
actual  delay,  that  proof  of  actual  delay  can  be  required 
wliere  the  act  of  bankruptcy  is  by  departing  from  bjl 
dwelling-house,"    9  East.  487.  ^ 

Where  a  servant  was  sent  by  the  creditor's  wife  log 
payment ;  the  trader  was  denied,  but  the  servant  saw  aiM 
heard  him,  but  attempting  to  conceal  himself:  this  L9f<« 
Eldon  held  was  a  beginning  to  keep  house,  he  said,  **  ^ 
circumstances,  regarding  the  other  act  of  bankruptcy,  av 
that  the  bankrupt  was  tenant  to  Mr.  Owen  ;  that  Mr*i 
Oicen  had  given  ttstimony,  clearly  proving,  that  she  wfl 
constituted  the  agent  of  her  husband  to  receive  the  rea'4 
the  bankrupt  had  acted  under  that  agency ;  had  paid  b^ 
rent  from  time  to  time.  She  states  the  circumstance^fi 
a  denial  to  her,  when  he  was  at  home,  upon  which  tS 
judge  intimated,  that  it  did  not  appear  to  be  by  tB 
])etitioner'8  order,  though  I  think  there  was  enough  ^ 
leave  to  the  jury.  That  however  is  not  the  particular  9^ 
of  bankruptcy,  upon  which  this  verdict  proceeded,  -/ 
to  the  denial  to  Jane  Park,  she  was  sent  upon  the  piT 
ceding  evening  to  demand  payment  of  the  rent:  he  9SBB 
her,  and  said  if  she  would  call  the  next  day  he   woi^ 


Acts  OF  fiJiNKRUPTCV.  69 

.  •  •        •  . 

ly  it  She  called  by  his  appointment.  Here  therefore  is  Denial  not 
ottbe doubt  that  occurred  inthe  original  case  of  a  denial  ^^^^^^* 
Jt  clerk,  who  might  not  have  gone,  nor  the  other  have 
■own  that  he  came,  with  the  intention  of  demanding 
lyneDt  Neither  does  this  resemble  the  case  that  was 
efbre  me  upon  an  attempt  to  make  the  denial  of  a  man 
)  prison  an  act  of  bankruptcy :  but  an  act  of  bankruptcy 
uy  be  committed  by  denial  to  a  person  who  knows  the 
khtor  is  in  the  house,  the  proof  of  beginning  to  keep 
Kmse  depending  not  upon  the  possibility  of  access  to 
Um,  but  upon  the  intention  of  the  denial.  Here  was  a 
eommunication  between  the  rooms;  but  such  a  commu- 
mtion  that  he  was  seen  merely  by  accident.  This 
fenoQ  calling  by  the  appointment  of  the  petitioner,  con- 
licts  herself  as  was  natural :  seeing  him  and  hearing 
Vm  give  directions  to  say  he  was  not  at  home,  she  says 
to  the  boy  angrily,  that  if  his  master  wished  to  deny  him- 
■If,  he  should  not  be  both  seen  and  heard.  Is  not  this 
ibeginning  to  keep  house?  It  has  no  resemblance  to  the  ' 

caeofa  man  coming  out  and  saying  he  is  not  at  home. 
Tkerc  is  no  keeping  house  in  that  case."     Exparte  Bam- 
Hf  IS  f^€s.  459. 
The  case  which  Lord  Eldon  alluded   to  at  the  end  of 
Ki  judgment,  t)eing  an  imaginary  one  suggested  by  the 
^•BBsel,  once  in  feet  fell  within  my  own  experience. 
My  colleagues  and  myself  were  requested  to  attend  to  Denial  by  Ac 
(fn a  commission ;  upon    iiiqniring  what  was   the  ^^t  ^"^^^^"^  ^*"''*  * 
•f  bankruptcy,  we  were  told  the  trader  had  opened  the 
fcorto  a  banker's  clerk  who  did  not  know  him,  and  who 
•ied  for  him  by  his  name,  and  that  he  answered  Mr. 
•*—  (mentioning  his  own  name)   was    not   at  home. 
This  we  thought  was  a  bold  denial,  hut  that  it  was 
••"faiGe  of  the  very  reverse  of  a    beginning  to  keep 
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Lord  Ellenborough  has  clearly  decided  at  ninprius  tha 
a  denial  that  the  trader  is  at  home  is  not  necessaryt-i 
there  is  eyidence  that  he  has  concealed  himself, oral 
cording  to  a  word  used  in  one  case,  obscured  himself  In  hi 
dwelling  house,  he  is  from  that  moment  a  bankrupt 

The  whole  case  is  worthy  of  being  transcribed. 

This  was  an  action  of  trespass  to  try  the  validity  of. 
commission  of  bankrupt  issued  against  the  plaintil 
which  was  impeached  on  the  ground  that  there  bad  bee 
no  act  of  bankruptcy. 

On  the  part  of  the  defendant  it  was  alledged  that^tl) 
plaintiff  had  committed  a  clear  act  of  bankruptcy  on  lA 
a6th  of  December  1806,  by  beginning  to  keep  house  wit 
intent  to  delay  his  creditors,  which  was  to  be  evidencai 
1st,  by  his  being  denied  to  a  creditor  on  that  day ;  "Sd^ 
by  fais  removing  to  a  secluded  parlour,  from  tiM 
part  of  his  house  where  he  Itad  formerly  sat,  and  wbei 
people  on  business  had  been  accustomed  to  hare  acM 
to  him. 

As  to  the  first  fact,  it  appeared  that  the  crediHv 
to  whom  the  denial  was  supposed  to  have  bm 
given  by  the  plaintiff's  clerk,  had  only  demanded  ft^ 
mentofa  debt,  but  had  not  asked  to  see  the  plaiiili 
personally,  and  that  the  clerk  supposed  to  give  the'  A 
nial,  had  no  specific  directions  for  doing  so.  The'seoM 
fact,  however,  was  satisfactorily  established  by  proof. th) 
the  plain tifi'had  been  in  the  constant  habit  of  sitting  dufil 
business  hours  in  his  counting  house  on  the  ground fflOQ 
where  there  was  a  ready  access  to  him,  till  the  96tli<i 
December,  that  on  this  and  several  following  days  be»di 
not  appear  in  the  counting-house  At  all,  but  sate  4ii- 
parlour  above  stairs ;  that  his  circumstances  were  tbi 
very  much  embarrassed,  that  about  mid-day  on  theMl 
he  desired  his  clerks  to  say  to  any  of  his  creditors  <m 
sliould  call,  that  on  account  of  the  stoppage  of  a  bod 
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In  Ireland,  be  was  obliged  to  suspend  his  payments,  and  Denial  of  par« 
that  this  message  was  delivered  to  several  of  them  who  ^u^"  * 
did  call. 

Lord  £/ienborough.    The  denial  in  this  case  cannot  be 

construed  into  an  act  of  bankruptcy.    Even  supposing 

the  plaintiff  to  have  been  at  home  when  the  creditor 

.oiled,  and  that  the  clerk  said  be  was  abrouvl,  or  gave 

iOQie  fraudulent  or  evasive  excuis^e  for  bis  not  appearing, 

|tt  as  the  creditor  never  asked  for  him  or  expressed  any 

,wiih  lo  see  him  personally,  the  denial  is  no  evidence  of 

his  beginning  to  keep  house  to  avoid  the  just  and   rea* 

mable  importunity  of  his  creditors*    But  though  an 

uthorized  denial    to    a  creditor    requiring  to   sec  his 

debtor,  is  the  most  usual  and  familiar  evidence  of  begin* 

jdog  to  keep  house  within  the  meaning  of  the  statute,  it 

imottbe  only  evidence  by  which  this  may   be  proved. 

Ift  trailer  has  no  servant,  the  act  cannot  be  evinced 

>tiirough  such  a  medium.    In  that  case,  if  he  shuts  him* 

lelf  up  in  his  bouse,  debarring  all  access  to  it,  whereby 

iii»  creditors  are  delayed,  an  act  of  bankruptcy  is  esta-> 

blished  by. reason  of  his  having  done  so.  And  generally  if 

itreder  secludes  himself  in  his  liouse,  to  avoid  the  fair  im- 

iportunity  of  bis  creditors,  who  are  thus  deprived  of  the 

means  of  communicating  with  him,  he  begins  to  keep 

.house  jvithm  the  meaning  of  the  legislature,  and  commits 

IB  act  of  bankruptcy.     Here  the  question  must  turn 

chiefly  upon  the  intent.    It  clearly    appears  that   the 

*pUiotiff   changed  his  usual  place  of  sitting,  and    that 

M^ral  of  bis  creditors  who  called,  and  must  have  found 

ikii,  bad  he  ren^ined  there,  went  away  without  seeing 

Ain.     Therefore  if  he  withdrew  from    the  counting- 

^^le  to  the  parlour  for    privacy  and  seclusion,    and 

jritk    a    view    to     avoid     the     personal    solicitation 

■^  his  creditors,    by    so    doing  he  committed  an  act 
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De'niai  of  pay-  of  bankruptcy,  and  this  action  cannot  be  sustained.    Th 
cicnt.  '  i^^^y  found  a  verdict    for    the  defendant.      Dudley  y 

Vaiighan^   1  Camp.  271. 

If  a  trader  himself  tells  his  creditors  that  they  cannc 
he  paid,  he  does  not  commit  an  act  of  bankruptcy ;  an 
if  he  sends  the  same  message  by  his  servants,  of  course  i 
produces  no  effect ;  unless  he  leaves  his  dwelling*hou8< 
or  retires  into  a  different  part  of  it  from  what  he  ws 
accustomed  to  occupy,  with  the  intent  of  avoiding  hi 
creditors;  and  then  in  either  case,  he  commits  aa  act  c 
bankruptcy.  i 

Though  Dudley  v.  Vaughan  is  only  a  nisi  prim  case,  yc 
Lord  Ellenborovgh  having  said  the  same  in  his  deliberat 
judgment  in  Robertson  v.  Liddell^^Lud  Lord  Eldon  havinj 
expressed  the  same  opinion,  all  commissioners  may  safe 
\y  act  upon  it,  and  may  consider  the  case  of  Garret  i 
Moufe  as  no  longer  law. 

The  excellent  case  of  Hei^lor  v.  Hill  is  restored  p 
full  credit,  see  ante  p.  64.  and  I  should  say  that  if  a  trade 
hide  himself  behind  a  screen  or  a  door  for  a  minute  t< 
avoid  a  creditor,  he  "is  irrevocably  a  bankrupt. 

Lord  Eldon  has  said,  that  subsequent  approbatioti  € 
a  denial  without  a  previous  order  will  not  amount  to  ai 
act  of  bankruptcy.  Exparte  Foster^  Rose,  49.  And  bl 
opinion  is  founded  in  reason  ;  for  otherwise  a  man  wouh 
be  made  a  bankrupt  without  his  knowledge,  and  per 
baps  at  the  time  contrary  to  his  wish  and  intention. 

Mr.  Rose  represents  Lord  Eldon  also  to  bave  said,  a 
i/afler  such  denial  having  been  given  he  subsequtntfy  mi 
those  persons  in  his  common  intercourse  of  busineu^  and  ii 
ike  fporld^  ii  amounts  to  nothinsc.  I  have  been  assured  tha 
this  is  an  error  in  that  respt^ctable  reporter,  which  ma] 
be  ct^rrecteil  by  the  insertion  of  two  words,  viz.  read 
**  \(  at\er  such  order  o/ denial,  &c.'*  Lord  Eldom's  mean 
ing  therefore  was,  that  if  after  any  order  <^  denial  u 
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giveD  to  at  servant,  the  master  goes  abroad  and  meets  Une<|«if«»i 
his  creditors,  it  in  fact  countermands  the  order,  or  repels 
the  presumption  that  the  denial  at  the  time  was  made  by 
kis  approbation,  or  that  he  bad  then  begun  to  keep  bouse. 

A  trader  gave  a  general  order  to  be  denied,  and  a  cre« 
ditor  called  and  a  denial  was  made,  but  the  bankrupt 
followed  him  within  two  minutes  and  said,  I  am  not 
afraid  of  you,  I  am  afraid  of  Hill;  the  court  of  Common 
?less  held  it  was  a  complete  act  of  bankruptcy  at  the  time 
of  tlie  denial,  and  was  not  afterwards  purged  or  cancelled. 
Mgeklow  V.  May,  I  Tauut.AlQ.  1S09. 

This  case  has  occurred  in  practice ;  a  trader  had  or- 
dered his  servant  girl  to  deny  him.  Two  creditors  came 
together  and  asked  for  her  master;  she  said,  as  was  or« 
dered,  that  he  was  not  at  home;  they  replied  we  know 
Toar  master  is  at  home,  and  we  will  not  go  away  with- 
OQtseeing  him  ;  the  girl  went  and  told  this  to  her  master* 
who  said,  you  must  then  let  them  come  in. 

I  could  not  bring  my  mind  to  hesitate  but  the  denial 
vas  conclusive  evidence  that  he  had  begun  to  keep 
boose,  and  was  an  irrevocable  act  of  bankruptcy. 

It  is  not  necessary  that  a  trader  should  keep  liis  dwel- 
fing-bouse,  it  will  be  as  effectnal  an  act  of  bankruptcy 
if  be  secretes  himself  in  his  counting-house,  shop,  or  ware- 
bouse. 

In  the  old  books  it  is  stated  that  a  miller  would  be  a 
bankrupt  if  he  keeps  himself  in  his  mill,  a  mariner  in  his 
ibip,  or  a  churchwarden  in  the  church. 

Ijfk^  in  Prison  two  Months  after  being  arrested/or  a  Debt. 

This  act  of  bankruptcy  was  first  introduced  by  the 
iJfcc.  15,  1604.  but  that  statute  required  that  the 
liider  should  lie  six  months  in  prison.  . 
^  The  21  Jac.  c.  19,  reduced  that  time  to  two  months; 
>Bd  as  this  act  of  bankruptcy  now  depends  upon  the 
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TiM^Mtor       words  tof  that  statute  I  stoll  extract  (h^m  and  n 

hijm  the  im-    Jioem  l^ere. 

priMiiffleat.  "Of  being  arrested  for  debt  shall  after  his  or  her  a 
lie  in  prison  two  months  or  more,  upon  that  or 
other  arrest  or  detention  in  prjson  for  debt,  and  in 
said  ca^e  of  arrest,  or  lying  in  prison,  from  the  tin 
bis  or  her  sai(]  iii^st  arrest.*'  5. 2. 

Twomontht         The  first  cases  upon  tl)is  spbject  were  upon  the 

priioiimfntr'  when  the  act  of  bankruptcy  was  conimitted,  as  if  a 
der  was  jurresied  and  put  in  bail,  and  if  after  any 
tance  of  time  he  rendered  hjmself,  or  wa?  surrenden 
discharge  of  his  bail,  and  then  lay  in  prison  two  moi 
the  qu^duon  was  whether  he  was  a  bankrupt  from 
time  of  the  original  arrest,  or  froip  the  time  when  be 
in  prison  with  a  continuance  of  twp  months  c  )n£inen 
They  were  actions  brought  by  the  assignees  to  rec 
property  which  the  bankrupt  had  disposed  of  afte 
first  arrest. 

The  first  was  a  writ  of. error  frppm  the  Common  T 
and  there  was  judgment  for  the  defend9nt;  for  the  < 
said,  that  it  would  be  a  gr^t^mischj^f,  if  it  should  r 
to  the  first  arrest,  as  tO;the  payment  of  money  .];o.  s 
gers.  Duncombe  y.  Walter^  B»  R.  i  Fent.370.  3i< 
Haym.  479.  ^  iSbow.  S53. 1684. 

Soon  afterw^ards  there  was  another  case  upon  a 
l^ial  verdict  upon  the  same  point.  Lord  Cb.J.  if 
and  the  rest  delivered  their  opinions  for  the  def(?n 
but  the  reporter  adds,  "jwithout  haviqg  that, due  cons 
atiou  of  the  case  as  it  deserved,  as  I  thought.  Ideo 
usialdubUdudum:'  Htdl  v.^Slii%k,  .2  Show.  6 1 2. 16£ 
But  we  find  the  same  point  confirmed  again  afi 
Judgment  in  the  court  of  King's  Bench  bythecoi 
Exchequer.  The  court  of  King's  Bench  expressed  t 
selves  clearly  and  decidedly. 
The  act  of  bankruptcy  must  be  taken  from  tl)e  tii 


JrC«8  OF  BAIi-KRUPTCY.  :7j9 

the  first  arrest,  upon  which  he  lies  in  prison,  not  where  The^Mor 
be  puts  in  sufficient  bail ;  for  that  might  be  iufinitely  rmin  the 
piejudicial  and   mischievous;  and   no   man  could   evei  ""W***^. 
mif)y  pay  or  receive  from  a  tradesman.     G/f7ie  v.  Co/«- 
MiJi,  1  Saik.  lOP.  I6d0. 

But  we  find  Chief  Justice  Holt  thirteen  years  after- 
•mids  expressing  dissatisfaction  at  nuipriusy  with  itheae 
I,  stating  that  he  was  counsel  in  the  first,  and  that  he 
dissatisfied  with  the  judgment;  that  J.  S.  was  a  * 
twilmipt  from  the  time  of  the.  arrest,  and  not  from  the 
vender  only ;  for  if  H.  is  arrested  at  the  suit  of  A.  and 
pots  in  bail,  and,  that  pendii^g,  is  after  .arrested  at  the 
wtof  £.,  and.goes  to  prison  and  lies  two  months,  he  is 
by  the  act  of  parliament  bankrupt  from  the  time  oftbe 
iiBtanrest  by  ji.  But  tiie  case  went  off  on  another  point. 
Smith  V.  Truof,  N.  P.  I  Salk.  110.     1703. 

It  was  probably  owing  to  Sir  John  HMm  confident 
•opinion  inhis  construction  of  the  statute  that  this  quas^ 
tisD  was  so  often  agitated. 

Whatever  was  the  inconvenience,  bis  seems  to  be  the 
tree  constraction  of  the  statute;  but  .we   must  now 
•consider  tbe  question  at  rest,  by  the  next  case  upon  it 
•io  the  Common  Pleas  in  1744. 

Assumpsit  for  money  bad  and  received  to  the  use  of 
•the  assignees  by  tbe  defendant,  who  pleaded  the  general 
iMie.    Tbe  bankrupt  was  arrested  on  tbe  5ldd  of  June, 

1740,  and  heiput  in  special  bail.    On. the  13thof  jtfpnV 

1741,  be  surrendered  himsdf  to  the  King's  Bench  in 
discharge,  of -his  bail  to  that  action,  and  also  in  discharge 
•ofhisteil  to  several  other  actions,  and  from  that  time  he 
coatinued'.a  prisoner  there  for  two  montbsand  upwards. 

This  action  was  brought  to  recover  what  tlie  bankrupt 
bad  paid  between  these  two  days. 

The  question  reserved  for  the  opinion  of  the  court  was^ 
th^ber  BweAo// was <fi  bankrupt  fromibeiSSdof  ^Jinie 
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The  act  of 

bankruptcy 

fiomtheim- 


A  person  coai<- 
miited  for  a 
crime,  may  be 
made  a  baok- 
lupt. 


1740,  when  he  was  arrested,  or  only  from  the  13tb  A 
jipriln^ly  when  he  surrendered  himself  to  prison  it 
discharge  of  his  hail. 

Wiiles,  Ch.  J.  The  words  of  the  statute  SI  Jac.  1-  an 
doubtful,  and  therefore  the  court  are  so  to  expound  tin 
statute  that  the  fewest  inconveniences  may  arise.  Thougl 
the  reporters  are  but  dark  and  obscure,  yet  all  the  thra 
cases  cited  are  with  the  defendanjt.  To  let  the  bank- 
ruptcy commence  from  the  arrest,  when  the  imprison- 
ment does  not  follow  for  some  months,  or  perhaps  year^ 
would  destroy  all  trade,  as  it  would  destroy  all  credit 
and  therefore,  if  by  any  possible  construction  that  can 
be  prevented,  we  will  certainly  do  it.  Now  the  statute 
will  admit  of  this  construction.  The  words  "  after  bit 
or  her  arrest,"  were  thrown  jn  currente  calamo^  and  can 
be  of  no  use  but  to  confound;  any  common  person  would 
understand,  that  the  lying  in  prison  must  imtantly  ani 
immediately  follow  the  arrest.  Lying  in  prison  was  in- 
tended to  be  explanatory  of  what  the  arrest  meant.  Trik 
y.  Webber,  fVilles,464.    1744. 

This  case  has  then  established,  that  there  is  no  act  oj 
bankruptcy  till  the  trader  has  lain  in  prison  for  debt  twc 
months  with  a  continuance,  and  the  act  of  bankruptc] 
commences  on  the  first  day  of  such  imprisonment. 

In  the  case  of  jiitdrett  Robinson  Bowes,  he  was '  coiii< 
mitted  to  the  King's  Bench  prison  by  order  of  the  court 
of  King's  Bench,  upon  a  criminal  sentence  in  execution; 
after  he  had  been  there  some  time,  he  was  surrendered 
in  discharge  of  his  bail  in  an  action  for  debt,  and  at  tb 
suit  6f  the  plaintiff  he  has  ever  since  been  detained — seve 
ral  months  afterwards,  a  commission  was  sued  agains 
bim« 

Lord  Rosslyn  observed,  "  the  ground  of  an  act  6 
bankruptcy  by  lying  two  mouths  in  prison  evidently  is 
that  if  a  man  has  not  credit  enough  to  piocure  baii^  anc 
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delWer  himself  from  that  arrest,  that  is  a  good  ground  CommiiBMiit 
tohoidy  that  he  is  totally  iDSolvent,  and  therefore  an  ®'' •"*"*• 
ohyxt  of  the  bankrupt  laws.  But  upon  a  commitment 
iiader  a  criminal  sentence,  he  cannot  get  out-  II  is  per- 
fectly new  to  found  a  commission  upon  a  lying  in  prison 
upon  a  commitment  for  a  crime,  and  for  a  period  far  be« 
jood  the  two  months."  Exparte  Bowest  4  Fts.  168. 179S. 
Lord  Roisiyn  thus  expressed  his  doubts,  but  made  no 
decision  upon  that  point. 

A  trader  committed  for  a  crime,  may  carry  on  his 
Wsioess,  and  may  discharge  all  the  detainers  against  him 
fordebt,  if  he  is  of  sufficient  ability.  But  the  question 
is,  whether  a  detainer  for  debt  of  two  months  duration  by 
tbe  statute,  will  makehim  a  bankrupt. 

By  the  last  mentioned  case,  it  is  decided,  that  lying 
ifi  prison  after  a  detention  for  two  months,  will  be  an  act 
tf  bankruptcy  from  the  time  of  detention :  s(fthat  deten- 
tion and  arrest  in  that  case^  were  considered  as  synony- 
iiow. 

A  man  may  be  said  to  be  arrested,  who  is  detained. 
If  a  trader  was  committed  for  a  misdemeanour,  and  till 
hefound  sureties  fo^  bis  good  behaviour,  if  this  were 
notaa  act  of  bankruptcy,  he  might  lie  in  gaol  for  life,  and 
set  his  creditors  at  defiance.  Under  such  circumstances, 
I  should  venture  to  make  a  trader  a  bankrupt,  expecting 
tobve  afterwards  the  opinion  of  the  chancellor  and  the 
courts  of  law  in  support  of  tbe  commission. 

Where  a  trader  is  in  prison  for  debt,  it  is  immaterial, 
whether  it  is  an  arrest  or  detention  upon  mesne  process, 
or ia  execution.  The  piaintiif,  at  whose  suit  he  is  in 
Ctttody  upon  mesne  process,  may  sue  out  the  commis* 
POL  But  the  piaintiif,  who  has  taken  him  in  execution, 
Clittiot;  yet  any  other  creditor  may.  See  1  Vol.  p.  *218. 
Where  the  trader  is  in  prison  for  debt,  the  commission 
wnot  be  sued  oj^t  till  the  end  of  the  two  months.    Gor^ 
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Ant  ▼.  WilkiHson,  S  T.  il.  507.  See  my  observations  upon 
thatc&ae,  1  Vol.p.lli. 

The  months  are  lunar  months,  or  consisting  of  twenty- 
eilght  dayf),  or  four  weeks  each . 

A  bankrupt  was  arrested  on  the  I4th  of  October,  1800! 
end  lay  in  gaol'  beyond  the  9th  of  December  following] 
en  which  the  commission  issued.  If  the  day  of  arrest 
WBBiiM>nded,  there  were  tifty-six  days  before  the  com. 
mission.  At  nisi  pruis,  Mr.  J.  Laarence  thought  il 
Ooght  not  to  be  included,  and  nonsuited  the  plaintifF'l 
ftnignees.  But  a  new  trial  was  granted,  when  the  court 
dbserred,  that  upon  theauthorityoftheiftn^  v.  Aiierlof, 
Dptfg.  where  the  rule  was  laid  down  generally,  that  when 
the  computation  of  time  is  to  be  made  from  an  act  donCi 
Ihe  day  when  such  act  is  done  is  to  be  included.  Now 
here  the  computation  of  the  two  months  is  to  be  from  a» 
«ct  done,  namely,  from  the  arrest  of  the  trader;  an* 
therefore  the  day  on  which  the  arrest  is  m4de,  ittobs 
included  in  the  reckoning.  Glassington  v.  Rawfins,3  Etal- 
407. 1803. 

It  will  follow  then  from  the  two  last  cases,  that  iffc 
trader  is  arrested  on  any  dnyof  the*  week,  \iz.  Tvaday^ 


T\ie  (iiiefttiod  i^^   whether  ibere  mu«t  ndt  te  f#ol^i^><"«^ 

mootbfi* 

lAMftfl  iAi|yiri0onmet)t  siib^uieiit  to  oM  specific  arrester 

defieition;or  Whether  an  arrest  and  one  month's  imprison^ 

and  Chen  a  detainer  with  another  month^s  imprison- 

,  without  any  inter^,  will  not  inake  the  trader  a 

liBknipt  from  the  fir^t  arrest. 

The  words  **  fram  the  time  of  his  first  arresC/*  were 

lot  in  the  first  statute  I  Jc^. I.e.  15.  Which  Aiade  impri- 

ttsmeot  an  act  of  bankruptcy;  they  were  added  in  the 

nJot.  I*  c.  I9««e£.^tne  leg'isteture  then  thought  per- 

Ihpip  that  the  two  months  might  be  made  op  of  two  e^ 

arrests  or  detaiaers ;  and  that  it  mi^ht  b^  mischie-* 

to  permit  the  trader  to  be  disposing  of  his  property 

d  the  time  he  was  in  gaol,  before   he  had  lain  two' 

Booths. 

The  vrords  are  certainly  doubtful,  but  this  statute  has 

Uared,  that  atl  the  bankrupt  statutes  for  relief  of  ere- 

itori,  shall  be  largely  and  beneficially  construed  and  ex-* 

ftaoorled  for  the  aid  and  help  of  the  creditors.    I  should 

tkerrfore  be  inclin«^d  to  differ   from  Serjeant  Goodinge^ 

Ad  thiak  t[ie  trader  was  a  bankrupt,  who  lay  twomotitb^ 

imprison  without  intermission,  thougrh  upbn  anumbero^ 

fctainers,  and  where  the  first  were  discharged. 

This  question  arose  in  Coppendale  v.  Bridgen^  2  Burt. 
114. 1759. 

The  bankrupt  Was  arrested  on  the  M  of  May,  on  the 

^  of  May  be  was   charged  with   process  at  the  suit  of 

MdKr  ptarntfff.     He  was  diachar<red  at  the  first  plain- 

tifcsuiton  the  2d  of  July,  but  on  the  detainer  he  lay 

iBthe6th  ct  July.    Lord  Mamfield  observed,  '^  so  that 

hsisplainly  an  act  of  bankruptcy  on  the  4th  of  May^ 

dispute  may  be  made  about  there  being  one 

thetd.'*— -This  was  all  that  was  said  upon  it;  so 

ia  to  be  collected  upon  the  point  from  that  case. 

Maclr  property  may  son^  time  hereafter  de^d  upoa 
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Tbe«rraiift>r«tbe question;  and  I  should  think  it  safest  for  the  com 
^^^^  missioners  to  consider  it  an  act  of  bankruptcy  till  the; 

have  thejudgment  of  some  court  to  the  contrary. 

It  frequently  happens  in  practice,  that  the  trader  i 
kept  in  the  custody  of  the  officer  before  he  is  carried  ti 
the  public  prison  ;  the  sixth  list  have  always  coasiderei 
the  custody  of  the  sheriff  the  same  as  lying  in  prison. 

The  action  upon  which  the  arrest  is  made,  must  \h 
for  a  real  subsisting  legal  debt;  for  in  one  case,  when 
the  debt,  if  any,  was  an  equitable  d^bt,  upon  wbich  tbi 
party  was  arrested,  and  lay  two  months  in  prison.  Lord 
Hardwicke  observed  upon  it,  ''  no  action,  in  this  case 
could  be  maintained ;  and  therefore  the  very  foundatioo 
for  the  commission  failed."  Eiparie  Ilylliard,  1  Atk.  147* 

Procuring  a  fraudulent  Arrest.  , 

X  But  if  a  trader  procure  himself  to  be  arrested  upon  a 

£alse  sham  debt,  in  order  to  defraud  his  creditors,  bek 
guilty  of  an  act  of  bankruptcy  by  the  13  T^liz,  and  by  til 
the  statutes;  and  it  is  immediately  an  act  of  bankruptcy; 
and  a  commission  might  issue,  and  he  might  be  found  t 
bankrupt  the  day  he  is  so  arrested,  or  yields  himself  to 
prison.     Exparte  BarlotCy,7  FineryGl,  1734. 

Procuring  a  fraudulent  Jttachmeni  or  Sequestration. 

Or  shall  procure  his  money  or  goods  to  be  attached 
or  sequestered. 

This  is  according  to  the  custom  of  London^  or  otbec 
towns  where  such  customs  may  prevail. 

An  issue  was  directed  out  of  chancery,  to  trywhethert 
secret  execution,  where  the  goods  were  left  in  the  possefl 
sion  of  the  debtor,  was  an  act  of  bankruptcy;  Lot 
il/fl//5//>W  and  the  court  of  King's  Bench  held,  though 
fraudiilont  execution  would  be  void,  yet  it  was  not  ii 
eluded  under  the  words  attached  and   sequestered,  ar 
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therefore  not  an  act  of  bankruptcy.     Harman  v.  SpoUis*  Fraudulfnt 
ffoorf,  CooktXOO.   1772. 

And  in  a  few  years  afterwards,  upon  a  similar  ques- 
tion, Lord  Mansfield  said,  **  therefore  we  adhere  to  the 
opinion  given  iu  Harman  v.  Spottiswood,  that  a  frfludii-* 
knt  execution,  though  it  will  not  stand  in  the  way  of 
cre«litors,  being  void  as  aiainst  them,  yet  does  not  of  itself 
constitute  an  act  of  bankruptcy.''  Claveyr.  Hay/ey^  CotC'^ 
pSSr.  I77b\ 

Bot  this  omission  in  the  English  statutes,  is  supplied 
bthe  Irish  act,  and  the  words  taken  in  execution  are  there 
iddecL    See  sec.  1. 

So  a  fraudulent  execution  by  the  Irish  law,  is  an  act 
of  bankruptcy,  but  not  by  the  Ewg/ZjA  law. 

If  a  trader  procures  himself  to  be  outlawed,  it  is  an  Pnuduieiitoat 
let  of  bankruptcy;  but  it  must  be  found  to  be  infrau-^"^^^* 
km  creditorum,  or  with   intent  to  delay  his  creditors. 
indford  v.  Bludttorth,  1  Lev,  13.     2  Sid.  69.    1  Keb.  11. 
1658. 

If  a  trader  arrested  for  a  debt  of  lOOZ.  or  more,  shall,  Escape  out  of 

gaol. 

after  such   arrest,  escape  out  of  prison,  ho  shall  be  a 
bankrupt  from  the  time  of  his  first  arrest. 

Where  a  dt-btor  was  permitted  by  the  sheriff  in  going 
to  be  bailed,  to  go  out  of  the  county  in  which  he  was  ar« 
ittied,  it  was  held  not  to  be  an  escape  within  the  mean- 
ing of  the  statute. 

It  must  l)e  an  escape  against  the  consent  of  t':e  sheriff, 

truuning  away,  anr!  bi caking  his  prison  :  certainly  not 

iBch  as  this  was  under  the  consent  of  tlic  sheriff.     Rose 

^.Orcni,  1  Burr.  -1:j7.   1738. 

This  act  of  bankruptcy  was  introduced  by  the  21  Jac,  1. 

It  is  only  material,  when  the  trader  breaks  out  of  pri- 
Vtew.tbin  tue  two  UiOuths. 
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Fraudulent  Grant. 

•  This  act  of  bankruptcy  did  not  exist  at  the  first  h 
.the  13  Eliz.  c-  7.,  but  it  was  introduced  by  the  1  Jac. : 
c.  15.  and  it  is  there  described  in  these  words. 

If  any  trader  shall  "  make,  or  cause  to  be  made,  an 
fraudulent  grantor  conveyance  of  his,  her, or  their  land 
tenements,  goods,  or  chattels,  to  the  intent,  or  whercb 
his,  her,  or  their  creditors  shall  or  may  be  defeated  c 
delayed  for  the  recovery  of  their  just  and  true  debts,  b 
shall  be  adjudged  a  bankrupt.*' 

This  is  the  description  of  a  bankrupt  by  a  fraudulen 
grant,  to  the  present  day. 

I  have  reserved  it  to  the  last,  merely  for  this  reason 
'  because  I  intended  to  subjoin  to  the  cases,  in  which  th 
question  haa  been,  whether  an  act  of  bankruptcy  has  beei 
.committed  by  the  transfer  of  property,  all  the  cases  li 
which  the  question  has  been,  whether  the  transfer  Oi 
delivery  of  property  was  fraudulent  and  void,  though 
it  were  not  an  actof  bankruptcy  within  the  words  of  thi 
statute,  or  according  to  the  construction  which  has  been 
put  upon  them. 

But  upon  examining  all  the  cases  upon  the  subject, 
which  are  very  numerous,  andof  each  of  which  I  thought, 
it  my  duty  to  give  an  abridgment ;  I  found  the  reasoning  of 
the  judges  upon  a  fraudulent  preference,  without  a  deed, 
was  applicable  in  general  to  a  preference  by  a  deed :  I  httt 
therefore  considered  all  the  cases  upon  a  fraudulent  tran^ 
fer  of  property  by  a  bankrupt  together,  and  have  arranged 
them  according  to  their  dates  ;  though  it  has  long  beec 
decided,  that  a  fraudulent  transfer  or  conveyance  by  ? 
trader  of  his  property,  to  constitute  an  act  of  bankruptcy 
must  be  by  a  deed. 
In  all  ottier  cases,  where  a  trader  makes  a  fraudulei 
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rof  bis  property  before  bis  bankruptcy,  tbe  as- Pranddleiit 
^  may  afterwards  recover  it,  but  it  does  not  amount  *'^""** 
ct  of  bankruptcy. 

audulent  grant  or  conveyance,  was  first  made  an 
bankruptcy  by  the  1  Jac*  c.  15.  and  as  TzeyAeU  case 
cided  in  the  last  year  of  Elizabeth^  it  is  probable 
lis  act  of  bankruptcy  had  an  immediate  reference  to 
ecision — ^I  shall  therefore  state  here  the  material 
f  that  case« 

n  information  by  Coke,  the  Queen's  attorney-gene- 
inst  Tvcyne  of  Hampshire^  in  the  Star  Chamber,  for 
e:  and  publishing  of  a  fraudulent  gift  of  goods.  The 
3  the  statute  of  13  EUz.  cap.  5.  was  such  ;  Pierce 
debted  to  Twyue  in  ^00/.  and  was  indebted  also  to 
iOO/.  C  brought  an  action  of  debt  against  Pitrce, 
ending  the   writ.  Pierce  being  possessed  of  goods 
attelsof  the  value  of  300/.  in  secret  made  a  general 
>f  gift  of  all  his  goods  and  chattels,  real  and   per- 
whatsoever  to  Twyne,  in  satisfaction  of  his  debt ; 
atwithstanding  that,  P/crce  continued  in  possession 
i  said  goods,  and  some  of  tbcni   he  sold ;  and   he 
the  sheep,  and  marked  them  with  his  own  mark  : 
Herwards  C.  had  judgment  against  Pierce,  and  had 
/ac«a5  directed  to  the  shtTJU'of  Southampton y  who 
156  of  the  said  writ,  came  to  make  execution  of  the 
[oods.    But  divers  persons,  by  the  command  of  the 
r«y7if,  did  with  force  resist  iho  said  sheriff,  claim- 
hem  to  be  the  goods  of  the  said  Tnyne,  by  force  df 
•id  gift;  and  openly  declared  by  the  commandment 
Jlflfiie,  that  it  was  a  good  gift,  and  made  on  a  good 
fcrfttl  consideration.     And  whether  this  gift  on  the 
pMtter  was  fraudulent  and  of  no  effect  by  the  said 
jUiS/iz.  or  not,  was  the  question.    And  it  was  re- 
pby  Sir  Thomas  Egerton,  lord  keeper  of  the  great 
>  G  2 
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Fraudulent       scal,  and  by  the  Chief  Justices  Pf>pham  ^nd' Anderson, 
*^^"**  aiid  the  whole  court  of  Star  Chamber,  that  this  git't  \va» 

fraiKlulent,  within  the  statute  of  13   Eliz.     And  io  this 
case,  divers  points  were  resolved, 

1.  That  this  gift  had  the   sisrns  and  marksof  fraud; 
because  the  gift  is  general,  without  the  exception 
of  his  apparel  or  any  thing  of  necessity,  for  it  is  com* 
inoiily  said,  ^uod  dolasus  versatur  in  generalibus. 
^.  The  donor  continued   in  ]:)osscpsion,  and  used  them  , 
as  his  own ;  and  by  reason  thereof  he  traded  and 
trafficked  with  others,  and  defrauded  and  deceived  . 
them. 

3.  It  was  made  in  secret^  et  doua  cUtud^  sunt  iemp* 
suapicima, 

4.  It  was  pending  the  WTit. 

5.  Here  was  a  trust  between  the  parties,  for  the  donor 
possessed  all  and  used  them  as  his  proper  ^oods,  and 
fraud  is  always  apparelled  and  clad  with  a  trust,  and 
a  trust  is  the  cover  of  fmud. 

6.  The  dcted  contains,  that  the  i^ift  was  made  honestly, 
;  truly,  and  bond  Jide:  et  clausida  in  consuet*  semper  lit 

I  due  nut  siispicionem. 

And  the  grant  must  be  fur  valuable  consideration,  and 
not  for  good  consideration  only,  as  for  natural  affection; 
for  equity  requires,  that  such  gift,  which  defeats  others, 
should  be  made  on  as  high  and  good  consideration,  as  the 
things  which  are  thereby  defeated  are ;  and  it  is  to  be  pre- 
sumed, that  the  father,  who  grants  all  to  his  son,  if  he 
had  not  been  indebted  to  others,  would  not  have  dis- 
possessed himself  of  all  his  goods,  and  subjected  bimseli 
to  his  cradle. 

And  by  the  judgment  of  the  whole  court,  Tayne  waa 
convicted  of  fraud,  and  he  and  all  the  others  of  a  riot. 
3  Co.  SO.     44  Eliz. 

After  this  act  of  bankruptcy  was  introduced  into  th^ 
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bankrupt  system,  we  fiiui  no  decision  upon  it  before  the  Fiiiud«!ent 
year  17'2I ;  and  then  the  question  was  not  whether  a  deed 
byalady  in  favour  of  her  children  was  an  act  of  bankrupt- 
€?»  but  whether  it  was  fraudulent  and  void,  so  that  it 
mi^ht  be  set  aside  in  favour  of  her  assignees,  she  having 
been  made  a  bankrupt  in  consequence  of  another  act  of 
bankruptcy. 

Mr.  WaUtr  Cock  bequeathed  ,to  his  wife  one  third  of 
bis  personal  estate,  and  the  other  two  thirds  to  be  equally 
difided  among  his  children. 

Mrs.  Cuck  was  applied  to  by  her  brother  to  lend  him 
40,0OOil,  which  she  lent  him,  and  at  the  same  time  con- 
veyed an  estate  to  a  trustee  to  secure  the  fortunes  of  her 
children^  which  had  been  left  them  by  her  father.  Six 
weeks  afterwards,  she  became  a  bankrupt.  A  bill  was 
filed  by  the  children,  to  have  the  deed  established. 

Lord  Chancellor  Parker  observed,  that  it  is  objected, 
that  this  deed  is  made  to  give  an  undue  preference  to  her 
children. 

I  know  not  what  law  or  reason  there  is  to  favour  this 
objection.  Any  body  may  make  his  creditor  executor, 
and  then  the  law  gives  him  a  preference ;  and  not  only  so, 
batthelaw  allows  this  executor  to  give  any  other  credi- 
tor in  equal  degree  a  preference.  It  is  true,  indeed, 
sometimes  this  court  will  interpose,  because  these  powers 
i&ay  be  an  inlet  to  fraud  ;  but  this  court  will  never  take 
from  the  executor  himself  this  preference  which  the  law 
gives  him.  Is  not  paying  of  a  debt  giving  that  creditor 
isgreat  a  preference  as  giving  security?  and  yet  it  was 
never  pretended,  that  paying  of  a  debt  should  be  held  an 
aclof  bankruptcy,  because  but  two  months  before  the 
bankruptcy. 
But  it  is  said,  that  this  is  done  for  chlldnn;  and  they 

^  the  fittest  persons  to  suffer  in  their  parents  misfor* 

tofiei. 
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Fjnwduleot  Case  of  children  is  always  favoured  in  a  court  of  equity 

they  are  esteemed  as  creditors  of  the  parents  by  nature 
if  a  mail,  by  his  will,  gives  copyhold  lands  to  his  younge 
children,  the  court  will  compel  the  heir  at  law  to  surren 
dertothem. — Very  strange  doctrine,  that  the  plaintiffs 
because  creditors  by  nature  as  well  as  justice,  should  b 
in  a  worse  condition  than  other  creditors — very  strange 
that  it  should  be  esteemed  a  fraud  in  a  parent  to  follov 
the  voice  of  nature,  especially  when  in  doing  this,  sbi 
does  but  what  duty  and  justice  require  from  her,  as  thei; 
guardian  and  trustee. — If  the  mother  had  been  going  U 
sea,  and  had  made  this  provision  for  her  children's  secu- 
rity— the  very  same  objections  might  have  been  made. 

A  man  that  knows  he  must  be  a  bankrupt,  may,  by  law 
pay  off  any  of  his  creditors — and  this  power,  as  it  ma] 
be  abused,  so  on  the  other  hand,  may  be  very  proper!] 
executed:  there  may  be  particular  obligations  in  point 
of  gratitude,  &c.  Cock  v.  Goodfellow,  10  Mod,  489.  17^1. 
The  died  was  established.  And  it  would  have  beeti 
so  in  the  present  day,  for  Mrs.  Cock  had  not  then  in  con- 
templation her  own  bankruptcy  at  the  time  she  secured 
her  children's  fortunes.  But  I  have  transcribed  part  ol 
Lord  Parkers  judgment,  which  certainly  cannot  be  re^ 
conciled  with  the  present  doctrine  upon  undue  prefer 
ence. 

In  the  next  case,  one  Norcourt  had  long  followed  the 
business  of  a  goldsmith,  and  on  Michaelmas  day  last 
after  he  had  shut  up  shop,  being  indebted  to  several  per- 
sons much  beyond  what  he  was  able  to  pay,  in  contem- 
plation  of  his  bankruptcy,  and  to  give  a  preference  ic 
payment  to  the  plaintiff  Small^  who  in  friendship  had 
then  lately  advanced  a  considerable  sum  of  money,  did,ie 
order  to  secure  unto  the  plaintiff  Small  the  money  due  tc 
liim  from  the  said  Norcourt,  make  an  assignment  to  hiir 
of  two  leases^  and  also  of  two  thirds  of  bis  stock  in  tbi 


t  Mickatimai  day ;  and  all  his  estate  wasaseigned 
noimiBsioners  to  the  defendant  Man. 
itaintiff^nui//,  wbo  was  tlie  aanignee  of  these  two 
lod  likewise  of  the  two  thirds  of  the  stocks  in  the 
ide — brought  his  bill  against  Man,  the  assignee 
rommissiOD,  and  against  OudU^,  the  partner  in 
e  trade,  to  make  them  account 
vrfl/te  Roilt.  {Sir  Jottph  Jekyll.] — This  is  a  case 

consequence,  as  it  affevts  trade  in  general,  and 
ids  to  frustrate  the  several  statutes  made  for  the 
itribulion  of  the  efTectsof  baakrupts;  but  still  I 
■at  the  assignment  by  Norcourt  to  Small,  the  plain- 
good,  and  the  plaintiff  is  intitled  to  an  account  of 
e  trade,  against  the  defendant  Oadlei/. 
U  to  the  matter  of  bankruptcy,  that  is  a  term  not 
to  our  cooimon  law,  but  introduced  by  several 
:  tbe34ifeM.  FtII.c.4.  which  is  the  first,  is 
■perfect ;  the  next  the  13  Eliz.  c.  ?•  is  more 
ad  that  statute  since  enlarged  by  several  subse- 
wa. 

these  statutes  do  ascertain  what  acts  made   a 
itcy,  and  there  can  be  no  such  thing  as  an  equi- 
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Fraadulent  be  not  only  a  just  debt,  but  all  that  such  creditor  has  i 
*^*°^  the  world  to  subsist  upon ;  in  this  case  (I  say)  and  ^ocii 

cumstanced,  tSe  trader  bouestly  may,  nay  ought,  t 
give  the  preference. 

And  3dly.— In  such  case,  it  is  not  the  time  when  tb 
assignment  was  made  by  the  trader  that  is  material,  pre 
vided  it  be  made  before  the  bankruptcy,  but  the  justnei 
of  the  debt  is  very  material. 

4th ly. — What  ha?j  been  objected,  that  Small  the  ai 
signeedid  not  k.iowof  this  assignment,  seems  rather  ai 
advantage  to  the  assignment;  for  this  shews  there  wa 
no  iraud,  no  importunity  used  by  the  assignee ;  and  often 
times  upon  the  account  of  mere  importunity,  a  trade 
has,  when  in  trouble,  been  prevailed  upon  to  make  suci 
assignment. 

5thly.— As  to  the  creditor,  the  assignee's  coming  into 
equity,  I  admit,  that  every  person  who  comes  into  equity, 

I 

ought  to  come  with  an  innocent  arid  a  just  cause — aad 
the  now  plaintiff  (for  aught  appears)  does  so.-*-Howev«ri 
what  distinguishes  the  present  case  in  his  favor  is,  tbU 
the  assigmrtent  beingof  a  chose  in  action,  he  could,  to  the 
nature  of  the  thin?,  apply  no  where  else  for  relief,  or  to 
have  the  benefit  of  the  assignment  but  in  equity. — Seetii, 
if  it  had  been  a  conveyance  of  any  legal  estate. 

And  as  to  precedents,  the  same  was  done  in  thecaseoi 
Cock  and  Goodfellow,  (lOMo^f.  480.)  where  the  assign- 
ment was  made  by  Mrs.  Cock^  in  contemplation  of  bei 
bankruptcy,  and  in  trust  for  her  own  children;  and  t 
to  part,  it  was  but  a  direction  to  her  trustees  to  assign 
her  stock  in  the  Bank,  &c.  And  Lord  Macc/e^U  At 
clared,  that  this  was  so  far  from  being  an  act  of  fraud  i 
Mrs.  Cock,  though  it  was  for  her  own  children,  that 
seemed  to  he  just  and  romn;endabl& — so  in  the  case  < 
Jacob  9ind  Shepherd;  where  SA^A^rd  the  trader  was  ju^ 
onthe  brink  of  bankruptcy,  and  the  deed  brought  rwd 


ACTS  OF  BANKRUPTCY.  69 

OT«^ros8ed  tohim,  which  he  executed  a  little  before  his  P'***"^*"* 
binkr.ptcy,  and  in  contemplation  thereof,  to  give  a  pre^- 
ference  to  «ome  of  his  creditors  :  indeed  I  doubted  of  this; 
but  to  the  appeal  Lord  Macclesfield  ordered  a  trial,  to 
be  informed  when  the  trader  became  a  bankrupt;  and 
the  execution  of  the  deed  being  found  to  have  been  be- 
fore the  bankruptcy,  the  decree  was  in  favour  of  the 
deed. 

The  like  happened  in  Sir  Stephen  Evans  s  case,  who 
having  executed  a  deed,  immediately  before  his  bank- 
niptcy,  and  with  a  view  to  give  a  preference  to  some  of 
his  creditors,  the  same  prevailed. 

So  that  this  having  been  settled,  though  it  may  have  a 
mischievous  consequence  in  preferring  some  creditors  in 
hopes  of  favour  from  them  afterwards,  yet  according  to 
these  precedents  I  must  decree  in  the  present  case  in 
ftvour  of  the  deed,  giving  a  preference  to  the  plaintiff. 
^mall  V.  Ondlej/,  P.  Wms.  427.     1727. 

In  this  case  Sir  Joseph  Jtkyll  has  adopted  the  same 
sentiments,  which  Lord  Macclesfield  expressed  in  the 
preceding  case. 

I  have  cited  their  observations  at  length,  because  there 
appears  to  be  a  seducing  amiability  in  them,  which  I 
trust  I  shall  convince  the  reader  is  both  inconsistent  with 
moral  abstract  justice,  and  with  that  part  of  universal 
jostice,  which  is  adopted  by  the  law  of  England. 

When  the  perfect  rights  and  obligations  of  justice 
dash  or  conflict  with  the  imperfect  rights  and  obliga- 
tions of  benevolence,  or  with  the  virtues  of  gratitude, 
dmrity,  friendship,  or  affection  to  relations,  a  preference 
must  be  given  to  the  perfect  obligations  of  justice. 

To  be  generous  at  the  expeoce  and  by  the  violation 
of  justice  is  a  fraud  and  actual  dishonesty. 
Mr.  /.  Twuden  has    bluntly,   but  wisely  declared^  I 
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FnadnicBi       like  cbnrity  well,  but  I  will  not  steal  leather  to  make 
*'*"^  poor  men's  shoes.     1  P.  IVms.  7t)6, 

Courts  of  justice  must  be  steady  in  the  rigorous  en- 
forcement of  the  rule. 

Whatever  claims  our  connections  may  have  to  our 
assistance  and  support,  we  are  not  authorized  to  take 
another's  property  without  his  permission,  to  bestow  it 
upon  them ;  the  owner  himself  may  have  as  urgent 
claims  upon  him  by  his  own  connections. 

When  a  trader  has  his  bankruptcy  in  contemplation, 
or  he  knows  certainly  that  in  a  short  time  there  will  be 
a  distribution  of  the  remains  of  his  property  amongst 
bis  creditors,  and  he  voluntarily  delivers  money  or  goods 
to  one  creditor  in  preference  of  the  rest,  in  order  to  dis^ 
charge  his  debt  in  full,  he  in  fact  takes  the  property  of 
one  without  his  consent  to  give  to  another,  and  whilst 
be  is  indulging  some  kind  disposition  to  his  friend  or  re- 
lation, he  is  violating  justice,  or  in  fact  committing  a 
fraud  or  an  act  of  dishonesty. 

The  effect  is  the  same,  as  if  there  had  been  a  distri- 
bution of  the  whole,  and  he  had  taken  a  part  from  the 
dividend  of  each  creditor  without  his  consent  to  bestow 
it  upon  his  friend,  benefactor  or  relation. 

Though  he  may  think  he  is  acting  conformably  to  a 
moral  obligation,  he  is  violatirg  an  obligation  of  a  much 
higher  nature. 

The  fraud  is  the  same  as  that  of  the  unjust  steward^ 
who  remitted  one  half  of  the  debt  that  the  debtor 
owed  to  his  lord. 

Whatever  may  be  the  motive,  the  transfer  of  the 
property  of  one  without  his  consent,  must  be  a  fraud  and 
the  violation  of  moral  justice. 

It  is  that  kind  of  fraud,  which  our  law  declares 
vacates  and  avoids  every    contract  whatever.    It  is  & 
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pneral  common  law  rule  or  principle,  which  is  appli-  Fnudaitot 
cable  to  cases  in  bankruptcy.  ^"^"^ 

It  is  a  substantive  independent  fraud,  and  when  we 
nj  it  is  a  fraud  against  the  bankrupt  laws,  we  mean  no- 
thing more  than  that  it  is  a  moral  fraud  which  can  be  pre- 
lented  and  corrected  by  the  bankrupt  laws. 

It  is  not  one  of  those  acts  which  moral  justice  per- 
mits, but  public  policy  prohibits. 

I  have  thought  it  my  duty  to  make  these  observa- 
tions upon  the  doctrine  held  by  Lord  MaccUtt/Uld^  and 
Sir  JosipA  Jekyllf  as  in  the  subsequent  cases  it  has  been 
decided,  and  is  now  the  present  law,  thai  whatever  is 
ddirered  or  paid  voluntarily  by  a  trader  in  order  to  give 
ipreference  when  he  is  contemplating  his  bankruptcy  is  a 
ktoA  and  void,  and  if  it  is  done  by  a  deed,  it  is  a  fraudu» 
lent  grant  or  conveyance,  and  is  an  act  of  bankruptcy. 
Butl  shall  give  a  concise  account  of  the  decided  cases 
iccording  to  their  dates. 

Where  a  trader  n.ade  an  assignment  of  several  debts 
mentioned  in  the  schedule,  to  indemnify  his  sureties  in 
tiecognizance,  and  one  month  afterwards  became  a  bank- 
rupt; 

Lord  Hardwieke  held  that  it  could  not  be  set  aside 
tt  fraudulent  in  Chancery;  unless  it  was  fraudulent  in 
1  court  of  law,  and  an  act  of  bankruptcy.  And  he  held 
that  indemnity  was  a  good  consideration  of  which  there 
ciB  be  no  doubt.  Unmn  v.  Oliver^  cited  by  Lord  Mam* 
fdd,  1  Burr.  481.     1739. 

Where  a  trader  after  marriage  settled  an  estate  upon 
himielf,  his  wife  and  children.  Lord  Hardwieke  held  it 
Vtt  void  by  1  Jac,  1.  c.  15.  and  upon  bis  bankruptcy 
kis  assignees  might  recover  it  Walker  v.  Burrows, 
lAk.93.  1745. 

But  unless  such  a  conveyance  is  made  by  the  trader  in 
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Frmvdaleat  Contemplation  of  his  bankruptcy,  I  should  not  think  : 
^^^^  was  that  fraudulent  grants  which  was   itself  an  act  c 

bankruptcy;  upon  that  point  Lord  Hardwicke  expresi 
-td  no  opinion. 

Lord  Kenyan  at  nisi  prius  has  said,  "  that  the  distinc 
tion  was,  that  if  the  conveyance  to  a  child  was  Toltii] 
iary,  and  inconsistent  with  the  provisions  of  the  statut 
but  not  fraudulent,  it  was  merely  void;  but  that  ifi 
was  fraudulent,  it  was  an  act  of  bankruptcy.  WhUwt 
V.  Thompson,  1  Esp.  Cas.  68.     1793. 

One  Gaymr  madean  assignment  of  all  bis  effects,  goods 
stock  in  trade,  and  book  debts,  except  a  parcel  of  gingei 
household  goods  and  some  other  articles;  by  whid 
assignment  the  trustees  were  to  pay  themselves  and  otbe 
creditors  mentioned  in  a  schedule  in  which  the  petition 
er  was  not  included. 

Lord  Hardwicke  was  clearly  of  opinion  that  this  deed 
was  an  act  of  bankruptcy  :  if  it  had  been  the  conveyance 
of  all  his  effects,  it  would  clearly  have  been  bad ;  but 
the  exception  was  colon rabie,  and  the  contrivance  did 
not  pi^vail  so  far  as  to  bear  an  argument.  Expartt  Foeri, 
cited  by  Lord  Mansfield,  1  Burr.  477.     1755. 

But  that  deed  seemed  to  be  fraudulent,  because  it 
'  was  a  clear  preference  of  certain  creditors  to  the  excltt- 

sion  of  the  rest 

At  nisi  prius  a  point  was  reserved  for  the  consider^ 
tion  of  the  court,  vis.  whether  Richard  Siader  committei 
an  act  of  bankruptcy  by  the  execution  of  a  deed  on  tb 
23d  of  Ocfofcer,  176<>. 

Sladcr,  by  a  deed  of  that  date,  conveyed  all  his  estaU 
and  stock  in  trade  to  Isaac  De  Mattos  to  indemnify  hi< 
for  sums  which  De  Matloswtis  surety  for  Siader:  on  tk 
13th  of  November  Siader  committed  an  act  of  bankrupt^ 
by  being  denied. 
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Lord  Man^ld  stated  the  case,  and  said,  the  question  FraiNblent 
k,  whether  upon  all  the  above    circumstances,  Slader  ^^* ' 
bectme  a  bankrupt  on  the  33d  of  October,  or  on  the  13tb 
d[}i0tember? 

Whether  a  transaction  be  fair  or  fraudulent  is  often  a 
qsestion  of  kaw:.  it  is  the  judgment  of  law  upon  faces 
aad  intents.     The  indemnity  which  is  the  consideration 
of  the  deed  in  question,  I  allow  to  be  a  good,  valuablet        i 
iDd  true  consideration. 

By  the  express  tenor  of  the  deed,  Slader  was  to  have 
tibeabsolote  order  and  disposition. as  before. 
.     The  preference  aimed  at  was  fi-audulent  and  unlaw- 

I  M 

tf  a'  bankrupt  may  convey  all   to  a  favourite  and 

fnendly  creditor,  just  before  he  orders  himself  to  be  de- 
Died;  the  whole  power  of  selling  his  effects,  calling  in 
bis  debts,  and  settling  his  accounts,  must  be  in  such 

1  angle  and  particular  creditor. 
After  referring  to  alt  the  former  cases,  and  making 
oany  observations  upon  them,  he  concluded  the  judg*- 
meat,  by  saying,  that  **  under  all  the  circumstances  we 
ue  of  opinion  that  this  conveyance  of  the  bankrupt's 
whole  substancd  to  De  Matlos,  though  by  way  of  securi- 
tjr,  and  for  valuable  consideration,  is  fraudulent  and  an 
^  of  bankruptcy.      The  determination   here  is  upon 
4e  assignment  of  all." 
Per  Cur,  The  postea  must  be  indorsed,  "  that  Richard 
8*fer  became  bankrupt  on  the  23d  of  October,**     IVor^ 
<%v.  De  Mattas,  1  Burr.  4(>7. 
'Ihere  are  in    this   case  three  reasons  for  adjudging' 
I  tiawas  a  fraudulent  grant:   1.  It  was  to  give  a  pre-' 
I  pence;  2.  That  it  was  an  assignment  of  personalty,  of 
I  ^kA  the  greater  remained  in  possession  ;  and  3,  that  it 
'^'^'1  ^an  assignment  of  all  his  estate  and  effects. 
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FraadnieM  An  assignment  of  all  the  trader  had  in  -the  world  t 

*"'  '     '        a  creditor,  in  trust  to  pay  himself,  and  the  remainder  i 

trust  for  the  grantor,  was  held  to  be  fraudulent  and  a 

act  of  bankruptcy.     Wilson  v.  Day,  2  Burr.  827-     175S 

Moore  finding  his  circumstances  on  the  decline,  bu 
witling  to  give  a  preference  to  some  favourite  crediton 
made  an  inventory  of  all  his  goods  and  stock  in  tradi 
(some  few  particulars  excepted,  to  the  amount  of  al)OU 
one  hundred  pounds,)  and  at  midnight  made  a  sale  o 
them,  in  trust  to  pay  those  creditors  their  full  debts 
leaving  debts  to  the  amount  of  nine  hundred  pounds  ub 
provided  for. 

Next  morning  he  absconded. 

This  was  held  fraudulent  and  void.  Comptou  v.  Btd* 
ford,  1  Black.  362.     1 7C2.     N.  P. 

Here  was  both  a  fraudulent  preference  add  aa  aasigft- 
mentofall  with  a  colourable  exception. 

One  Hooper  a  tradesman  in  London  w2M  indebted&oat 
Jide  to  his  mother  the  plaintifl^to  the  amount  of  SOOl.  His 
circumstances  declining^  he  (having  previously  discharged 
his  journeyman  the  Saturday  before,  on  pretence  of  going 
into  another  way  of  business,)  on  Monday  the  17th  of  Jaiui* 
nry,  1 T63,  at  eight  o'clock  in  the  moniing,  assigned  to  hii 
mother  a  parcel  of  silks,  amounting  in  value  to  about  haU 
of  his  stock  in  trade,  and  made  out  a  bill  of  parcels  with 
a  receipt,  and  a  discount  as  for  prompt  payment,  as  i) 
sold  to  her  in  the  ordinary  course  of  business.  Thesi 
were  conveyed  the  same  morning  in  a  hackney-coach  ti 
the  mother's  loilgings  at  Hackntt/.  In  the  evening,  be  b* 
a  meeting  with  his  principal  creditors;  when  uponeii 
amining  his  circumstances,  it  was  agreed  that  he  shoul 
immediately  commit  an  act  of  bankruptcy,  by  denyic 
himself  to  one  of  them ;  which  was  accordingly  do0 
and  a  commission  taken  out  afterwards^  the  assigo^ 
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tnder  the  commiAsion  got  possession  of  these  goods  by  a 
itntagein,  and  sold  them  for  3431.  Us.  Gd.  upon  which  '^^ 
Mis.  Hooper  brought  trover  against  the  assignees. 
Lord  Mansfield  very  unaccountably  in  this  case  held  that 
dtti  was  not  such  a  preference  as   to  make  the  assign* 
Bent  Toidy  because  it  was  an  assignment  of   part  and 
Mtof  all      Hooper  v.    Smithy    1  Black.  441.      1763. 
HP. 

This  certainly  was  done  in  contemplation  of  his  bank« 
mjitcy^and  attended  with  many  circumstances  of  a  frau- 
dsknt  preference.  One  may  venture  tb  pronounce  that 
thi^^pinion  at  niii  prius  is  directly  repugnant  to  the  law 
of  the  present  day. 

In  an  action  of  trover  against  the  sheriff,  who  had 

ieried  an  execution  at  the  suit  of  one  Let,  under  a  war* 

mtof  attorney  given  him  by  the  bankrupt;  to  prove 

a  act  of  bankruptcy  prior  to  the  execution,  the  plain* 

SFi  counsel  relied  on  an  assignment  made  by  the  bank* 

npt  of  all  his  effects  to  two  of  his  creditors,  in  trust  for 

tkemselves  and  the  rest,  in  consequence  of  a  proposition 

Badeby  the  bankrupt  at  a  meeting  of  his  creditors,  and 

accepted  by  them.     Lord  Mansfield  held  such  deed  to  be 

ID  act  of  bankruptcy,  as  a  fraud  on  the  bankrupt  laws, 

Bifcss  every  creditor  had  concurred.     And  the  plaintitf 

fcad  a  verdict.     Kettle  v.  Hammond^  SiUhigs.     Cooke, 

K,    1767. 

This  is  the  first  time  that  a  trust  deed  for  the  benefit 
[  rf  all  the  creditors  equally  and  without  any    preference 
held  to  be  an  act  of  bankruptcy. 
I  cannot  see  any  principle  upon  which  it  can  be  said 
he  a  fraud  by  moral  justice. 

And  as  Lord   Mansfield  has  given  no  reason  why  it 
^  fraud  on  the  bankrupt  lazes  unless  every  creditor  con* 
;  I  am  not  prepared  to  give  one  for  him. 
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FraoMiBt  It  18  diOicult  to  explain  bow  tbe  most  honest  trans 

^'^^*  action  that  can  enter  into  the  mind  of  men  can  be  ad 

judged  a  fraud. 

Lord  Mamjield  attempts  to  explain  it  in  the  court  o 
King*8  Benchy  in  tiie  next  case ;  with  what  success  I  shal 
leave  the  reader  to  determine. 

^*  Suppose  it  was  to  pay  all  his  creditors   rateably 

"  If  tlitre  were  no  assent  of  his  cred.tors,  orrompo 
sition,  it  would  he  void  :  for  it  would  he  rescinding  tbi 
whole  system  of  the  bankrupt  laws^  and  instead  of  apply 
ing  to  the  great  seal,  he  would  choose  his  own  trustees 
If  this  is  a  fraudulent  act,  it  is  void.** 

Though  this  is  by  no  nuasis  a  satisfactory  explanation 
yet  an  assignment  by  a  trader  of  all  his  property  to  i 
trustee,  to  divide  it  equally  amongst  all  his  creditors,  hai 
ever  since  been  considered  an  act  of  bankruptcy ;  and  aoj 
creditor  or  creditors,  whose  debts  are  suthcient,  whc 
have  not  assented  by  signing  the  trust  deed,  or  by  theit 
words  or  conduct,  may  sue  out  a  commission.  Lord 
EldoH  has  said  upon  it : 

"  I  recollect  cases,  in  which  it  was  settled  upon  I 
singular  ground,  that  an  assignment  of  all  the  property 
is  an  act  of  bankruptcy  ;  though  the  direct  and  inmie* 
diate  object  is,  not  to  delay,  but  to  satisfy  the  creditor! I 
but  it  was  held,  that  a  trader  bad  not  a  right  by  deed  tQ 
place  his  property  under  a  distribution  different  fioni 
that  ordained  by  the  bankrupt  laws ;  and  it  was  carried 
to  this  extravagant  length,  that  though  the  assiginutHil 
was  intended  for  the  benefit  of  all  the  creditors,  in 
eluding  that  one,  yet  it  was  an  act  of  bankruptcy^ 
Exparte  Bourne,  1(5  Fes.  148.     1809. 

Serjeant  Goodhige  has  very  clearly  stated  what  h 
thought  was  the  law  upon  the  subject  in  his  time:  if 
trader  finding  himself  sink  in  his  estate,  and  dotn  m^M 
a  conveyance  of  all  his  lands  and  goods  to  trustees  f 
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the  payment  of  bis  real  debts,  and  then  absents ;  yet  Fmaaultnt 
this  conveyance,  though  it  may  be  truly  and  honestly  *^*"^* 
Dtde  and  intended  shall  not  excuse  him;  for  his  very 
ibsconding  makes  him  a  bankrupt;  but  if  he  abscond 
K>t,  bat  declares  his  intention  to  pay  his  debts,  and 
be  trustees  act  accordingly,  and  pay  as  far  as  it  wil' 
;o  proportibnabiy :  this  conveyance  without  other  act 
hail  not  make  him  a  bankrupt;  for  here  is  no  fraud. 
joodinge,  30. 

Suppose  there  was  an  assignment  to  a  trustee  by  a 
i^erof  all  his  property  in  trust  for  all  his  creditors* 
ind  the  trustee  took  possession  immediately  of  all  the 
lersona!  property,  and  was  proceeding  bojia  fide  to  exe- 
:ute  the  trust,  I  should  think  that  no  court  Would  con* 
uder  it  a  fraud,  so  that  a  creditor  could  take  them  in 
aecution  in  the  hands  of  the  trustee. 

In  order  to  treat  the  law  historically  and  scientifi- 
caily  I  have  thought  it  my  duty  to  state  all  that  I  have 
fimnd  upon  the  subject ;  although  it  began  only  by  a 
mpriui  case  of  Lord  Mansfield,  yet  it  is  now  too  well 
otablished  to  be  disputed. 

Lord  Kenton  and  the  court  held  it  to  be  an  act  of 
hwikruptcy   in   Echardt  v.  Wilson,  8  T.  E.  140.     1799. 
*id  Lord  E/fenborough  and  the  court  in   Tappenden  v. 
^Se$s,  4  East  230.     1803.  though  in  both  cases  Lord 

'tn^Ws  words  and  reason  were  repeated  without  any 

Ruination  or  oWrvation. 
LordEldon  has  decided  that  a  creditor  cannot  sue  out 

^commission,  who  ui  any  manner  assents   to   the  trust 

fed.    August,  1812.     Exparte  Cranford. 
^here  two  traders,  partners,  indorsed  a  note  for  COOl.on 

"*Tlhof>rt;i;fTO6er,and  sent  it  by  the  post  that  day  to  the 
^  I  •fendant,  to  whom  they  were  indebted  a  larger  sum,  and 
•^■•^the  next  day  they  committed  several  acts  of  bank- 
'  I  '^P^t  and  the  note  was  received  by  the  defendant  on 


98  ACTS  OF    BANKRUPTCY. 

Frauduitnt       the  lOtli  of  November.  The  note  was  sent  in  contemplalic 

graot* 

of  bankruptcy.  There  had  Ixen  no  dealing  between  tl 
bankrupts  and  the  defendant  by  way  of  indorsing  < 
sending  notes  before. 

'I'vvo  points  were  ntade  in  this  case,  whether  the  banl 
rupt's  interest  was  divested  before  his  bankruptcy  witl 
out  the  assent  of  the  defendant;  whether  it  was  be 
a  fraudulent    preference. 

Lord  Mans/kid  says   little  upon  the  first  question,  be 
cause  he  is  (juite  cltar  upon  the  second,  that  it  was 
fraudulent  preference,  and  that  the  assignees  might  re 
cover  the  value  of  the  note  in  trover. 

The   three  other   judges    agreed  that  an   assent  ii 

necessary  to  complete  every  contract,  that  in  the  pre 
"  sent  case  the  defendant  has  his  election  till  the  lOtI 

of  November^  that  the  act  of  bankruptcy  being  commit 

ted  on  the  Sih,  the  contract  was  incomplete;  and  thi 

.upon  the  whole  circumstances  taken  together,  tb 
**  trauFactiou  was  fraudulent  and  void.*'  Alderton  % 
Temple,  4  Burr.  «235.     17G8. 

The  first  question  unconnected  with  fraud  is  a  moil 
important  one  in  bankruptcy,  and  will  be  fully  di» 
cussed  hereafter.  j 

In  the  next  case  the  following  fraud  was  practised 
Robarts  the  bankrupt  was  greatly  indebted  to  bis  bankq 
Fentress  and  his  partner,  who  was  brother  to  the  bankrupl 

The  bankrupt  purchased  goods  upon  credit,  and  tlij 
defendants  employed  agents,  who  bought  the  good 
from  the  bankrupt,  and  paid  him  in  bank  notes  aoj 
cash,  which  he  paid  to  the  defendants  in  discharge  of  hi 
account,  and  the  agents  sold  the  goods  for  the  benefit  0 
the  defendants,  so  that  by  this  contrivance  they  g» 
their  whole  debt  discharged  by  the  property  ofothtll 

The  judges  and  the  jury  held  this  to  be  a  scandaloil 
frauds  which  vacated  these  contracts,  and  the  aksignefl 
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ofRobarts  recovered   in  trover  the  value  of  the  goods.  Fraudoteot 
Martin  r.  Pmtress,  A  Burr.  ^477.     1770.  ^""' 

In  this  case  Lord  Mansfield  said^  though  it  was  not  at 
til  material  to  the  issue  or  judgment;  "  I  do  not  think 
it  amounted  to  an  act  of  bankruptcy^  because  there  was 
BO  fraudulent  deed  or  conveyance.*' 

This  was  the  first  time  that  construction  was  put 
apon  the  statute,  viz.  that  a  fraudulent  grant  or  convey- 
tice  must  be  by  a  deed. 

It  has  been  followed  ever  since,  though  the  original 

KMindness  of  the  distinction  might  be  questioned  ;    for 

before  the  statute  of  frauds  there  might  have  been  even  a 

gout  and  conveyance  of  lands  without  any  deed.    But 

tkt  is  now  the  established  distinction  if  any  transfer 

«f  property   without  a  deed  would   from   the  circum- 

tfaaoes  be  fraudulent  and  void,  then  if  it  is  made  by  a 

I  M,  it  is  an  act  of  bankruptcy.    See  my  observations 

^  ipoQ  Erparie  Cockshott,  post.  111. 

A  trader  in  consideration  of  a  loan  of  1201.  without 
iilerest,  being  in  insolvent  circumstances,  assigns 
one  third  part  of  all  his  effects  to  the  lender,  who 
ii  his  brother;  and  within  two  days  after  making 
the  deed,  the  trader  absconds,  and  a  commission  is 
Medoat  against  him,  whereupon  he  is  declared  a  bank- 
npt 

Per  Curiam.      Although   this   may  be   a   hard  case 

•pon  the  brother,  who  is  a  bond  fide  creditor,  yet  the 

|Wng  him  the  preference  is  a  fraud  upon  all  the  laws 

ttoceming   bankrupts,   which    proceed  upon  equality, 

Ml  say  that  all  the  creditors  shall  come  in  pari  pasm. 

There  is  no  case   wherever   such  a  preference  as  tliis 

allowed.    The   same  spirit    of  equality  ought  to 

the  courts  of  justice,    which   warmed  the  legis- 

hnewhen  they  made  the  bankrupt  laws;  and  if  we 

h3 
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inmndiitoiii       should  let  this  deed  stand  we  should  tear  up  the  wBc 

bankrupt  laws  by  the  roots ;  it  is  a  bill  of  sale  rua< 
by  a  trader,  at  a  time  when  he  was  insolvent,  ai 
(plainly)  had  an  act  of  bankruptcy  in  contemplation; 
18  partial  and  unjust  to  all  the  other  creditors :  judgrae 
for  the  plaintiff  that  the  deed  is  void,  Linton  v.  Bof 
let,  3  mi.  47.     1770, 

The  next  case  was  an  action  of  trover,  brought  t 
the  assignees  of  Fordyce  against  the  defendant  to  recovi 
two   promissory  notes. 

At  the  trial  a  verdict  was  found  for  the  plaintii 
subject  to  the  opinion  of  the  court,  upon  the  followin 
case. 

The  defendant  Fisher  wai  a  creditor  of  Fordyce  aa 
Co,  and  had  done  them  many  acts  of  friendship,  am 
being  a  creditor  for  13001.  on  the  6th  of  June  177^,  fMi 
into  their  house  as  bankers,  the  farther  sum  of  7000 
which  sum  he  had  borrowed  for  their  accommodalioot 

On  the  9th  of  June,  Fordyce  sat  up  all  night  settlia 
his  books  and  affairs  in  contemplation  of  absconding 
and  being  possessed  in  bis  own  separate  right  of  the  tw 
notes  described  in  the  declaration,  about  five  o'clock! 
the  moiTiing  he  inclosed  them  in  a  letter  to  Mr.  Fiskert 
follows :  To  Mr.  Ftslter^  •*  Mr.  Fordifce  conceiving,  thi 
the  money  lodged  by  Mr.  Fisher  with  his  house  4 
Saturday  last,  was  a  sum,  about  which  perhaps  eve 
some  pains  have  been  taken  to  place  it  there,  he  hi 
the  honour  to  shew  him  that  preference  which  ti 
conceives  certainly  his  due  : 

"  5,5001.  Collins  and  Co.  3d  Julif. 
"11,7021.  18s.  4d.  r.  Wm.  Jolly,  20th  Jirtt 

That  Fordyce  delivered  the  letter  and  notes  toM 
Harrison,  his  clerk,  with  directions  to  carry  them  tofci 
Fishers  office, and  give  them  to  bim«  About  six  o'dff 
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the  Rime    moFaing,   Fordyce  absconded   and   went  to  ^f »"<*«!«* 

Frmtce,    At  half  an  hour  after  eleven  o'clock  the  same- 

morning  a  commission  of  bankruptcy  duly  issued  against 

kiiD.    Harrison  about  ten  o'clock  the  same  day  called 

at  the  defendant's  office,  not?  finding  him  at  home  he 

Mtomed  again  about  twelve,  but  it  being  holiday  time^ 

the  office  was  shut  up.    That  on   Thursday  the  lltb, 

Umrruon  delivered   the    letter    with  the  notes  to  Mr. 

JoKf,  one  of  the  partners  of  fordyce,  who  sent  for 

tbe  defi&ndant;  when  Mr.  James  in  the  presence  of  the 

4efendant  and  Mr.  Bellamy,  opened  the  said  letter  and 

Mirered  it  ivith  the  notes  to  the  defendant;  who  hav«« 

isg  read  the  same  to  the  company  present  took  them 

iway  with  him :  that  they  remain  in  his  possession,  and 

tbat  he  refused  to  deliver  them  up.    That  Fordyce  ^fsm 

ipdbbted  *to  the  partnership  in  a  larger  sum  than  the 

mount  of  the  notes  in  question. 

The  question  for  the  opinion  of  the  court  upon  th# 
Hate  of  the  case  was  '*  Whether  the  plaintiffs  are  en- 
tilled  to  recover  in  this  action  ?" 

Lord  Man^eld  after  stating  the  case  delivered  his 
opinion  as  follows: 

The  defendant  Mr.  FiAer  is   certainly  a  yery  meri«> 
toiious  creditor  of  Mr.  Fordyce,  and  in  this  last  transac* 
tioB  did  uim  a  very   great  act  of  friendship.    I  have 
dKvefore  been  very  sorry»  as  far  as  one  can  be  said  to 
k  aony  in  the  administration  of  justice,  that  I  could 
iBl  lee  in  this   case   any  circumstances  which  could 
(ive  rise  to  a  question ;  for  they  are  so  very  particular 
*  aot  to  lay  the  least  foundation  for  one.    'J' he  ques* 
}\  ^  ^  "  Whether  the  plaintiffs  are  entitled  to  recover 
Itlns  action,  which  depends  on  this;  Whether  the  pro- 
10^^  of  the  two  notes  was  duly  and  regularly  trans- 
^A  before  the  act  of  bankruptcy  ?'*    I  say  duly  and 
^ipMyi  because  thai  esciiides  fraud. 
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FrRU'iulent  There  has  been  much  argument  upon  a  general  quei 

lion,  *'  Whether  a  trader  in  contemplation  of  an  act  < 
bankruptcy  can  give  a  preference  to  a  bona  fide  creditor 
Perhaps  the  stating  it  as  a  general  question  involves 
great  impropriety  ;  because  no  trader  can  do  an  act  c 
fraud,  contrary  to  the  spirit  of  tne  bankrupt  laws,  an 
to  the  injury  of  his  creditors.  He  cannot  assign  hi 
effects  to  all  his  other  creditors  in  exclusion  of  on 
whom  he  thinks  dishonest  or  unjust;  nor  even  to  b 
equally  divided  amongst  all  his  creditors;  because  b 
cannot  take  his  estate  out  of  that  management  whici 
the  law  puts  it  into.  If  any  act  of  this  sort  is  don 
by  deed  it  is  not  only  void,  but  in  itself  an  act  of  bank 
ruptcy  from  the  date  of  the  deed.  If  without  deed,  i 
is  void  in  respect  of  those  whom  it  prejudices. 

But  all  questions  of  preference  turn  upon  (he  actioi 
being  complete  before  an  act  of  bankruptcy  committed 
iipr  then  the  property  is  transferred ;  otherwise  an  ac 
of  bankruptcy  intervening  vests  the  property  in  tiM 
hands  and  disposal  of  the  law.  Judgment  for  the  plai» 
tiffs.     Harman  v.  fishar^  Cowp.  117.     1774. 

In  the  next  case  a  new  principle  is  intro<luced. 

On  the  5th  of  DectmberllGO,  John  Appleford  in  cott 
sideration  of  3001.  assigned  to  the  plaintiff  Lam  tvn 
leasehold  messuages  for  the  said  300L  and  interest;  but  bil 
household  goods  and  debts  (both  which  were  very  trii 
fling)  were  not  included  in  this  assignment. 

The  3001.  were  not  paid  at  the  day,  so  that  the  mort- 
gage became  absolute. 

On  the  9th  of  JuguU  he  made  a  like  mortgage  of  aF 
his  household  goods  to  the  plaintiff. 

But  his  debts  which  were  of  small  value  wc^re  not  id 
eluded. 

r 

;  On  the  17th  of  September  a  commission  of  bankrop 

issued  against  Appleford,  and  hit  goods  and  stock  d 
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tndc  were  seized  under  the  said  commission,  and  the  Fraudulent 
plaintiff  permitted  them  to  be  seized  and  sold.  ^'*° 

The  mestuag^es  and  fixtures  were  sold  by  auction  for 
1721.;  which  by  agreement  was  to  remain  in  the  defend- 
ant, the  auctioneer's  hands,  till  the  property  should  be 
detenoiiaed  at  law. 

N.  B.  Ayplrfordy  till  a  short  time  before  the  commis- 
ikxi,  carried  on  his  trade  with  credit. 

Dt  Orty^  Cb.  J.  Every  case  of  this  kind  must  depend 
iipoo  its  own  circumstances.     tVorseley  and  De  Mattoi 
WIS,  where  the  assignment  was  made  with  a  view  to  and 
in  contemplation  of  bankruptcy,  this  is  not  the  present 
ose.    Nor  is  it  the  case  of  an  absolute  assi^ment  of 
all  one  is  worth  in  the  world,  like  Ifihon  and  D/i^,  and 
Tmfn^i  case.     But  the  question  here  turns  upon  this, 
whether  this  deed  does  not  ipso  facto  create  an  insol- 
vency in  the  trader;  if  so  it  is  clearly  an  act  of  bank- 
nptcy  and  void  against  creditors.    And  I  think  it  creates 
IB  insolvency.     It  is  an  assignment  of  all  his  stock  ia 
tiade,  without  which  he  can  carry   on  no  business.    It 
BoCtll  his  substance,  except  his  household  goods  and 
debtK,  which  were  alone  insufficient  to  discharge  his  in* 
eambiancea,  and  therefore  made  him  insolvent     And  if 
the  deed  be  in  itself  an  act  of  bankruptcy,   the  mort- 
pgeaf  the  bouses  in  the  same  deed  is  equally  void  and 
hudolent,  the  keeping    possession  was    banging   out 
Use  colours  to  gain  a  fictitious  credit. 
Gould^  Justice,  of  the  same  opinion, 
fi/arteone.  Justice,    of  the   same  opinion,  and  cited 
e  c^^l  ^^■iFt<»«and  Bedford^  before  Lord  M/i/is/fe/d, sittings  after 
ffiJiry  176-2,  and   Hooper  and  Smith  after  Trimly  17t>3^ 
^(^t^l^tere  auch  an  assignment  of  goods  as  rendered  a  man 
Wly  insolvent  was  held  to  be  an  act  of  liankruptcy. 
Narrs,  Justiee,  of  the  same    opinion.     Judgment  of 
^^    Law  v.  Skinner,  2  Blacks.  990.    1775. 


»  - 


I. 
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Frjii^Qi4Qi  jjj  the  above  case  there  was  no  preference  in  conU 

plation  of  immediate  bankruptcy,  because  the  trai 
carried  on  his  business  with  credit  two  years  afterwai 

But  a  reason  is  introduced,  which  alone  was  never  I 
fore  acted  upon ;  viz.  that  it  created  insohency. 

In  Complon  v.  Bedford^  Lord  Monoid  ma^e  vse 
this  expression,  viz.  **  In  the  present  case,  they  hi 
made  a  deed,  which  creates  insolvency.  The  assigi 
must  go  off  the  next  morning ; .  else  his  possession  will 
colourable.'*  But  that  was  a  clear  case  of  fraudulent  p 
ference.  And  in  Hooper  v.  Smith,  he  called  an  asaij 
ment  of  all  an  amgnmentof  imohtmy* 

One  is  always  sorry  that  reasons  are  introdM) 
into  the  law  which  are  not  intelligible,  or  which  are  n 
T^concileable  with  the  statutes,  former  decisions,  or  t 
general  principles  of  law.  If  a  man  transfers  all  bis  pr 
perty  for  its  full  value,  his  solvency  or  insolvency  roc 
be  precisely  where  it  was.  Inability  to  carry  on  trad 
is  not  bankruptcy.  A  man  may  at  any  moment  st< 
both  his  trade  and  his  payments ;  but  more  must  be  dot 
before  he  can  be  made  a  bankrupt  When  it  is  said  tk 
such  a  deed  creates  insolvency,  it  can  mean  nothing  mo 
than  that  the  payment  of  one  lessens  the  ability  to  |M 
another.  I  consider  this  to  be  established  law,  tb 
wherever  a  trader  assigns  over  all  his  effects  to  one  cr 
ditor  as  a  security,  though  he  does  not  meditate  h 
bankruptcy  at  the  time,  it  is  a  fraudulent  grant  and  an« 
of  bankruptcy. 

But  I  should  think  it  would  be  more  intelligible  tost; 
that  a  secret  assignment  of  all  as  a  security  to  one,  is 
fraud,  both  upon  the  present  and  future  creditors,  thi 
to  say  it  is  an  act  of  bankruptcy  because  it  creates  inso 
vency  or  inability  to  trade,  for  it  does  not  in  fact  need 
sarily  create  either ;  and  if  it  did,  they  do.  not  necessari)} 
either  separately  or  together,  mf^  or  produce  imiikiupiq 
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I  had  made  these  observations  before  I  found  I  was  Fraa^aient 

lot  singular  in  my  opinion  respecting  tlie  insolvency  ;  ^'^  * 

for  in  a  subeequent  case  I  found  the  following  passage 

reported  in  the  argument  of  the  counsel  Mr.  Bower.  **  As 

to  the  case  of  Law  v.  Skinner^  it  was  decided  on  a  prin* 

ciple  which  certainly  is  not  1  iw ;  for  the  chief  justice  is 

there  made  to  say,  that  tlie  question  turned  upon  this, 

**  Whether  the  deed  did  not  ipso  facto  create  an  insolvent 

cy  in  the  trader,  that,  if  so.  it  was  clearly  an  act  of 

bsukroptcy."  (Lord  Mamfitld  "  you  are  right,  a  man 

uy  become  insolvent,  without  being  a  bankrupt ;  and  a 

mao  may  become  a  bankrupt,  and  yet  be  able  to  pay 

9ds.  iu  the  pound.    The  reason  why  a  man  becomes  a 

bsokrupt,  who  conveys  away  all  his  property,  is,  that  he 

Ikeieby  becomes  totally  incapable  of  trading.")    Ha$sellt 

V.  Simpton.     Doug.  88.    1781 . 

Lord  Mamfield  here  totally  disavows  the  creation  of 
issolvency,  though  it  was  originally  his  own  suggestion ; 
lee  Compton  y.  Bedford,  1  Blacke.  369.  lTd2. ;  but  he 
ititt  dings  to  his  favourite  doctrine  of  incapacity  to  trade, 
though  that  is  equally  undiscoverable  in  any  chapter  or 
lection  of  the  bankrupt  statutes ;  and  if  it  had  any  truth 
or  consiatency  in^it,  every  man,  who  sells  all  his  stock  in 
tnde  for  its  full  value  upon  retiring  from  business,  might 
be  made  a  bankrupt* 

In  trover  the  jury  found  a  verdict  for  the  plaintiff,  da* 
inages378/.  sul^ect  to  the  opinion  of  the  court  on  the 
foUowing  case. 

On  the  26th  of  September,  1772,  Richard  Pappt,  the 
huikrupt,  ordered  himself  to  be  denied.  On  the  21st  of 
iepiember,  be  had  told  his  clerk,  that  he  should  beoblig* 
ed  to  stop  payment  in  a  few  days. 

la  contemplation  of  his  bankruptcy,  and  in  order  to 
give  the  defieodant  a  pieference,  Richard  Papps  made  a 
ttlflf  parcela  tn  the  defendajut,  bearing  date  the  2id  of 
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Fraa4aitnt  September,  1772,  and  delivered  it  to  the  defendant  on 
the  24th,  and  gave  an  order  to  the  person  in  possession  of 
the  goods,  to  deliver  them  to  the  defendant,  which  he 
did.  The  defendant  never  dealt  in  the  goods  delivered 
to  him. 

Lord  Mansjitld* — Perhaps  there  is  no  case  exactly  pa^ 
rallel  to  this  in  all  its  circumstances.  This  is  a  case 
where  the  assent  of  the  creditor  to  the  act  of  the  bank* 
nipt,  and  the  delivery  of  the  goods  to  the  order  of  the 
creditor  is  compleat,  before  the  act  of  bankruptcy  is  com- 
mitted ;  and  further,  it  is  the  case  of  an  act  done,  not  of 
a  deed.-— In  ail  its  circumstances,  therefore,  there  is, 
perhaps,  no  case  exactly  similar  to  it. — But  the  law  does 
not  consist  in  particular  cases,  but  in  general  principles, 
which  run  through  the  cases,  and  govern  the  decision  of 
them. — The  general  principle  applicable  to  the  present 
case,  is  this,  that  a  fraudulent  contrivance,  with  a  view 
to  defeat  the  bankrupt  laws,  is  void,  and  annuls  the  act 
This  principle  is  established  by  many  cases. 

Every  case  that  has  determined  a  conveyance  by  a  tra- 
der»  of  his  whole  effects,  to  pay  a  creditor  to  be  an  act  of 
bankruptcy,  proceeds  on  this  foundation,  that  it  is  frau- 
duleut  against  the  bankrupt  laws,  and  therefore  void.' 
Every  case  which  says,  it  is  an  act  of  bankruptcy>  if  one' 
creditor  only  is  excepted  out  of  such  conveyance,  goes  up- 
on the  same  principle.  It  was  long  ago  determined;  that  a 
conveyance  of  all  a  man's  effects,  was  clearly  a  fraudulent 
conveyance;  and  leaving  out  something,  or  apart,  by 
way  of  colour,  will  not  mend  it.  But  the  case  in  the  Com- 
mon Pleas,  went  further  than  any  former  case ;  for  there, 
the  conveyance  of  a  third  partof  the  bankrupt's  effects 
only,  and  a  fair  transaction  with  the  party,  was  held  to 
be  fraudulent  and  void,  as  against  the  rest  of  the  creditors; 
and  being  by  deed,  was  in  itself  an  act  of  Jbankruptcyd — 
And  no  doubt,  in  that  case,  which  was  a  bill  of  sale,  if. 
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it  was  fraudulent  at  all,  it  must  likewise  be  an  act  of^caudoient 
bankruptcy. — ^T bat  case  was  well  and  fully  considered.-— 
But  lam  of  opinion,  that  no  fraudulent  transaction  whicb 
B  not  a  deed,  is  in  itself  an  act  of  bankruptcy. — But  then 
such  a  transaction  is  void. — Where  a  sale  of  goods  is 
fraudulent,  and  done  with  no  other  view  whatsoever, 
but  to  defeat  the  equality  of  the  bankrupt  laws,  it  is  void 
on  account  of  such  intended  fraud.  Rusi  v.  Cooper^  Cowp. 
629.     1777. 

Where  a  trader  had  declared  that  his  affairs  had  been 
enmined,  and  that  he  could  not  pay  above  eight  shillings 
ia  the  pound,  and  he  was  then  advised  to  become  a  bank- 
rupt. Two  days  afterwards,  he  sent  for  the  attorney ,.who 
had  advised  him  to  become  a  bankrupt,  and  then  named 
to  him  some  creditors,  who  had  been  long  great  friends  tQ 
hioi,  and  had  indorsed  bills  for  him  which  were  not  yet 
due,  which  would  distress  them.    That  as  he  could  not 
pay  the  bills,  the  only  method  by  which  he  could  secure 
them,  would  be  by  an  assignment  of  the  lease  in  question.  ' 

The  next  day  the  assignment  was  accordingly  made. 

A  commission  was  sued  out  upon  this  as  an  act  of 
biokruptcy. 

Lord  Mantfitld  and  the  court  were  clear  it  was  an  act 
of  bankruptcy. 

BuUer,  Justice,  observed,  that  the  preference  given  to 
the  defendant  and  the  two  other  assignees,  of  the  lease 
was  voluntary,  for  they  had  not  applied  to  the  bankrupt 
for  payment  of  their  debt.  That  the  motive  was  not  per- 
haps culpable,  but  the  transaction  was  contrary  to  the 
general  policy  of  the  law.  Devon  v.  tVatts,  Doug.  80'.  1779. 
Mr.  Justice  Bailer  has  said,  it  was  void  from  the  policy 
of  the  law.  The  distinction  between  policy  of  the  law 
^od  frauds  is  much  better  understood  now  than  it  was  at 
that  time.  But  this  case  is  clearly  referable  to  moral 
iaud. 
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I^J^*"'*^  This  wai  the  first  ca«e  in  which  an  assigDinent  of  part 

ODly  was  held  to  be  a  fraudulent  grant,  and  an  act  of  bank- 
ruptcy. 

Revett  being  aiTested  for  a  debt  of  76L  ^desired  the  bai- 
'  liffs  to  carry  him  to  EastoUf  a  creditor,  whom  he  request- 
^  to  bail  him.  Easto  refused,  but  ReveU  proposing  to 
execute  to  him  a  bill  of  all  his  effects,  for  the  debt  for 
which  he  was  arrested,  and  also  for  his  debt-  to  him, 
which  was  25/.  he  consented  to  give  a  bond  payable  at 
the  return  of  the  writ 

Reveti  was  discharged,  and  executed  a  bill  of  sale 
of  all  his  goods  and  efi'ects  whatsoever  to  Eiuto.  On  the 
aanne  day  he  committed  an  act  of  bankruptcy,  by  abscond* 
ing. 

This  was  held  by  Lord  Mantfield  and  the  court,  to  be 
an  act  of  bankruptcy-  It  was  a  conveyance  of  all,  and  a 
fraudulent    preference.    Butcher  v.  Easio.   Domg.  %9» 

1779. 

A  conveyance  of  part  to  a  creditor,  in  order  to  give  a 
preference  upon  contempUition  of  bankruptcy,  is  an  act 
of  bankruptcy.    Round  v.  Byde^  Cooke,  91.     1779. 

Where  a  trader  had  conveyed  to  a  person  who  bad  been 
surety  for  him  a  copyhold  estate,  and  all  his  stock  in  trade 
to  indemnify,  but  the  surety  was  not  to  take  possession 
till  be  was  damnified; 

Lord  Mansfield  repeated  what  has  frequently  been  said^ 
that  when  a  man  conveys  all  his  stock  in  trade,  it  is  an 
act  of  bankruptcy,  for  it  destroys  his  capacity  of  trading. 
He  cannot  afterwards  sell  any  thing,  for  all  belongs  tO' 
another  man.  Another  reason  is,  that  it  prevents  credi* 
tors  from  recovering  their  debts.  Uasal  v.  Simp^om 
Cooper,  110.     1784. 

Where  a  trader,  in  contemplation  of  bankruptcy,  let 
the  creditor  have  goods  to  discharge  his  debt,  but  under 
apprehension  of  legal  process,  though  the  apprehensKNi 
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was  anfotnided.  it  was  held  not  to  be  a  fraudulent  pre-  Frandaloit 

*  *^       grant. 


Lord  Mamfield^  Chief  Justice.     A  bankrupt,  when  in 

contemplation  of  his  bankruptcy,  cannot  by  his  voluntary 

act,  favour  any  one  creditor ;  but  if  under  fear  of  legal 

process,  be  give  a  preference, it  is  evidence  that  he  does  not 

do  it  voluntarily.    And  though  the  defendant  in  this  case 

had  taken  no  steps  to  secure  himself  in  case  he  was  called 

upon, yet  the  bankrupt  acting  from  mistake,  was  under  the 

nme  apprehensions  of  legal  process,  as  if  the  defendant 

badactually  threatened  her:  so  that  her  executing  the 

warrant  of  attorney  was   not  a  voluntary  act,  but  tht 

effect  of  fear,  however  groundless  that  might  be«  ThMnp^ 

urn  V.  Freeman,  1  T.  R.  153.    17S6. 

This  is  the  first  time  that  the  apprehension  of  legal 
piOGeas  was  introduced  as  an  exception  to  the  general 
priacipie  of  preference  upon  contemplation  of  bankrupt^ 
cy.  To  be  fraudulent,  it  must  be  voluntary* 
The  next  case  introduced  an  intermediate  principle. 
A  creditor  called  on  the  trader,  and  demanded  pay« 
Blent  of  his  debt,  and  received  from  the  debtor  a  bill  in 
ptyroeot,  but  without  threatening  any  legal  process. 
Three  days  afterwards,  the  debtor  became  a  bankrupt. 

Lord  Kenton  said,  that  in  considering  whether  such 
payment  were  in  order  to  give  an  undue  preference,  and 
in  contemplation  of  bankruptcy,  it  was  not  sufficient  to 
ibew  that  the  bankrupt  must  have  known  that  insolven- 
cy was  inevitable,  but  the  quo  ammo  of  both  must  be 
considered ;  though  if  a  bankrupt  officiously  made  such 
payment  to  a  creditor  on  the  eve  of  his  bankruptcy,  that 
ofitself  would  be  evidence  of  fraud;  it  would  not  be  a 
payment  in  the  ordinary  course  of  trade.  On  the  other 
kaod,  it  was  not  necessary  to  the  validity  of  such  pay- 
nteat,  that  the  creditor  should  actually  threaten  an  ar- 
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FrauduieBt       rest ;  but  thercmi^'bt  be  a  middle  case  between  the  two, 

grant.  ^  ' 

like  the  present,  where  the  creditor  called  on  his  debtor, 
and  demanded  payment,  which  the  latter  submitted  to. 
Cossery.  Gougli,  1  T.R.  136.     1789. 

It  therefore  appears  from  this  case,  that  it  is  not  a 
fiaudulcnt  preference,  if  a  debt  is  paid  upon  the  demand 
of  the  creditor,  but  perhaps  it  might  be  held  to  be  frau- 
dulent, if  one  was  paid  upon  demand,  after  the  trader 
bad  stopped  or  refused  payment  to  others,  with  the  same 
ability  to  pay.  In  such  a  case,  it  would  probably  be  ma* 
terial  to  consider  whether  the  payment  was  made  from 
partiality  to  that  individual  creditor,  or  under  the  same 
circumstances  payment  would  have  been  made  (o  eveiy 
other  creditor.  Creditors  are  generally  paid  long  after 
all  reasonable  hope  of  solvency  must  be  extinguished 
in  the  mind  of  the  trader;  but  fraud  can  only  be  inferred 
where  there  is  proof  of  partiality  and  preference.  Though 
the  ti-ader  might  foresee  inevitable  bankruptcy,  he  might 
not  have  the  courage  to  refuse  the  importunity  of  a  cre- 
ditor ;  yet  if  he  were,  not  being  threatened,  to  make  a 
grant  or  deed,  that  being  done  with  deliberation,  it  pro* 
bably  would  be  decided  to  be  fraudulent,  and  an  act  of 
bankruptcy. 

Or  if  a  trader,  after  he  had  stopped  payment,  and  had 
resolved,  that  there  should  bean  equal  distribution  of 
his  effects,  should  pay  or  make  a  grant  in  consequence  of 
a  threat  of  legal  process,  it  might,  I  think,  be  considered 
a  fraud ;  for  surely  no  one  would  be  justified  by  moral 
abstract  justice,  if  by  an  act  of  robbery  or  by  taking  ano- 
ther's property  he  should  purchase  his  liberty  or  ransom 
his  person  from  a  gaol. 

But  it  has  not  yet  been  so  held,  and  by  my  practice  at 
a  commissioner,  I  shall  not  introduce  the  precedent 

Id  a  case  where  a  bankrupt  being  pressed  for  the  pay- 
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ment  of  a  debt,  agreed  that  it  should  be  paid  after  a  mort-  Fraudulent 
gage  out  of  the  sale  of  a  real  estate  ;  but  it  was  admitted,  ^'*"  ' 
that  there  was  no  evidence  that  it  was  in  contemplation 
of  bankruptcy. 

Lord  Chancellor  [Thurlow)  observed,  "  It  never. hai 
been   thought,  even  in  the  highest   way  of  calculating 
fraud  in  these  cases,  the  reasons  of  which  I  do  not  perfect- 
ly assent  Lo,  that  unless  done  in  contemplation  of  actual 
bankruptcy  it  would  do;  far  if  a  man  is  failing  in  his  cir^ 
cumstances,  that  is  a  very  good  reason  for  pressing  him, 
I  know  it  has  been  surmised,  that  those  transactions  are 
frauds  upon  the  bankrupt  laws.    It  may  be  so,  if  in  con- 
templation of  bankruptcy.    I  will  not  contradict  it  now, 
especially  as  it  is  not  before  me.. .  Yeates  v.  Groves,  1  Fes. 
280.     1791. 

Here  Lord  Thurhm  has  shewn  a  disposition  to  dissent 
from  the  former  decisions  upon  the  subject;  but  has 
given  us  no  intimation  of  his  reason  for  dissenting,  or  what 
vould  have  been  his  own  opinion  upon  a  fuller  conside- 
ntion. 

Upon  a  question  whether  the  surrender  of  a  copyhold 
to  give  a  preference,  is  a  fraudulent  grant  or  conveyance ; 
it  was  argued,  that  it  was  not  so,  because  it  was  not  by 
deed. 

"  Lord  Chancellor  [Thurlow)  thought,  that,  in  order 

to  be  within  the  words  in  the  statute,  make  anyfrawh' 

fatf  grant  or  conveyance  of  his,  her,  or  their  lands,  Sfc. 

tkrr&y  his  creditors  shall  be  defeated  or  delaj/ed  for  the 

ftcoceryof  their  just  debts,  the  conveyance  must  be  such 

u  would  defeat  or  delay   the  creditors  in  recovering  at 

Itw,  and  therefore  could  not  extend  to  this  case,  the 

copyhold  being  neither  liable  to  a  fieri  facias,  or  an  elegit; 

tWeforeit  is  a  conveyance  of  that  which  the  creditors 

could  not  get  hold  of."      Exparte  Cockshott,  3  Bro.  50-2. 


'■^^'  m     l»Aa 
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Traodukot  l^j^j  Thurlow  has  taken  no  notice  of  the  are 

granC.  ^ 

that  a  surrender  of  a  copyhold  is  not  by  deed;  but 
the  surrender  of  and  admission  to  a  copyhold  by  a 
of  the  court  roll,  is  a  grant  of  as  high  and  solemn  a  i 
as  by  a  deed.  And  the  word  coNvei^nce  seems  tc 
been  deliberately  used,  to  express  that  transfer  o 
perty,  which  might  not  be  included  in  the  word  gr 
I  have  stated  before,  p.  99»  the  first  case  in  wbic 
word  grant  was  construed  a  deed  by  Lord  Mansfiel 
have  suggested,  that  that  construction  was  not  pn 
in  the  minds  of  the  legislature,  because  a  grant  of 
might,  when  the  statute  was  enacted,  have  been 
without  a  deed. 

The  distinction  is,  however,  convenient,  otherwi 
fraudulent  transfer  of  a  silver  spoon  would  have  b< 
act  of  bankruptcy ;  yet  I  should  think  ever>'  trans 
the  nature  of  a  conveyance  by  deed,  might  be  com 
an  act  of  bankruptcy,  as  I  should  venture  to  make  a 
a  bankrupt  upon  an  equitable  mortgage  or  a  dep* 
his  title  deeds,  or  of  a  lease,  made  with  an  intent  t 
a  fraudulent  preference.  For  that  act  in  a  court  of  < 
is  now  considered  to  be  equivalent  to  a  conveyar 
deed. 

And  I  cannot  agree  with  Lord  Thurlow^  that  the 
in  the  statute  are  c-onfined  to  those  things  only  whrc 
be  taken  possession  of  by  a  common  law  execution. ' 
words  were  not  in  the  first  bankrupt  statutes. 

They  were  introduced  by  1  Jccl.  c.  15.  and 
years  before   that,  a  commission  of  bankrupt  wa 
mode  of  recovering  just  debts. 

If  Lord  Thurlow  s  reason  was  to  prevail,  then  a  fr 
lent  assignmentof  debts,  or  of  money  in  the  funds, 
not  be  an  act  of  bankruptcy,  because  no  creditor 
take  these  in  execution. 
Lord  Eldon  has  intimated^  that  an  assignment  of 
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rouM  be  an  act  of  bankruptcy  if  the  trader  had  no  other  Vntx^Mti^ 
Beets.     Exparte  Richardson,  14  Fet.  186.  '^^ 

As  a  commissioner,  I  should  declare  a  trader  a  bank- 
ai>t  upon  a  fraudulent  assignment  by  deed  of  his  debts  or 
loney  in  the  funds,  because  there  is  no  authority  to  the 
tntrary  ;  though  I  should  yield  to  the  authority  of  this 
Iteision,  afid  would  act  conformably ;  but  I  have  thought 
tmydiity  to  state  the  reasons  why  I  think  the  a(](judiea« 
tionof  the  commissioners  might  be  brought  again  before 
the  ehancdlor  for  his  consideration. 

Lotd  Kenyan,  at  ntn  priun,  held,  that  the  deposit  Of 

iMes  for  the  immediate  advance  of  money,  was  not  frau- 

MsBt ;  and  in  his  charge  to  the  jury  said,  **  that  all  the 

cm  without  a  single  exception  where  the  assignment  of 

Wpmperty  by  a  trader,  had  been  deemed  fraudulent^ 

and  an  act  of  bankruptcy,  had  been  where  it  had  been 

given  for  a  by-gone  and  before  contracted  debt ;  but  that 

it  lever  could  be  taken  to  be  law,  that  a  trader  could  not 

kO  his  property  when  his  afFairs  became  embarrassed,  or 

Hgn  them  to  a  person,  who  would  assist  him  in  his 

'  tteolties,  as  a  security  for  any  advances  such  person 

\  night  make  to  him.       WhitweU  y.  Thompson,  1  Esp. 

Cit68.    1793. 

This  seems  to  be*good  law,  and  founded  on  good  reaton. 

Where  a  creditor  bad  been  frequently  applied  to  to 

Mtt  the  bankrupt  with  money  to  help  him  out  of  his 

racolties,  and  who  knew  it  was  in  vain  to  ask  him  for 

■mey,  pressed  him  to  let  him  have  books  out  of  bis  shop 

tofteamonntof  his  account.     They  were  both  book- 

ttkrs.    No  commission  was  sued  out  against  the  bank<« 

• 

V  for  three  months  afterwards, 
bit)  action  of  trover  by  the  assignees  to  recover  the 
^of  the  books.  Lord  Kenyon  recommended  the  jury 
kfiod  for  the  plaintiffs,  but  they  found  for  the  defendant. 
Vit  motion  for  a  new  trial.  Lord  Kenyon,  Caief  Jus^ 
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Frandtttoot  ticc.  Said,  I  confess  that  the  impression  I  received  a 
trial  was  unfavourdble  to  the  defendant;  but  the 
thought  differently  ;  and  I  see  no  leason,  upon  ma 
consideration,  to  differ  from  the  conclusion  they 
drawn*  I  think  I  laid  too  much  stress  upon  the  a< 
sion  made  by  the  defendant,  that  at  the  time  he  ap 
to  the  bankrupt,  he  did  not  ask  for  money,  becaui 
thought  he  could  not  get  it;  for  in  truth  the  same  o 
Tation  he  may  apply  in  many  instances  to  creditors  t: 
security  instead  of  actual  payment  for  their  debts, 
also  shews,  that  this  was  not  a  voluntary  offer  oi 
part  of  the  bankrupt;  but  that  the  security  was  givi 
consequence  of  his  being  pressed  by  tlie  defendan 
that  purpose,  who  was  not  disposed  to  trust  him 
longer*  The  rule  discharged.  Smiih  v.  Poyne,  6  1 
132.    1795. 

Where  a  trader,  after  a  dissolution  of  partner 
being  pre«scd,  gave  an  assignment  of  his  share  ol 
partnership  debts;  he  afterwards  became  a  bankrupt 
the  assignees  petitioned  the  chancellor,  to  order  that 
other  partner  might  pay  to  them  the  bankrupt's  sha 
the  debts,  which  he  had  received. 

Lord  Chancellor  (Ross/yn.)  I  do  not  controvert 
doctrine,  which  appears  to  have  been  disapprove! 
Lord  Thurlow  ;  but  it  is  a  new  doctrine ;  and  I  do  no 
any  inclination  to  extend  it.  One  feels  little  difticul 
accede  to  it,  where  a  person  about  to  commit  an  a 
bankruptcy,  knowing  he  has  very  little  time  to  s 
voluntarily  without  any  pressure,  delivers  over  effe< 
a  particular  creditor.  Though  the  creditor  stands 
fectly  honA  fde^  yet  the  debtor  undertaking  under  i 
circumstances  to  make  that  disposition,  it  ought  n( 
prevail.  But  if  you  go  by  extension,  to  apply  that  t( 
case,  which  is  nothing  more  than  that  the  act  has  beei 
lowed  by  a  baDkruptcy»  you  render  it  impossibly  fbi 
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mn  in  the  common  course  of  business  to  transact  with  a  Fravdulent 
peison  liable  to  the  bankrupt  laws,  ^•"^ 

Fouare  applying  on  behalf  of  the*  assignees,  desiring 
Be  to  direct  the  money  to  be  paid  over.  I  do  not  think 
Ictn  make  that  order.  If  you  can  recover  it,  you  may. 
Let  an  action  be  brought  against  Haverfield  (the  creditor) 
if  the  parties  shall  think  proper.  Erparte  Scudamore, 
ZFeuSb.     1796. 

Whatever  might  have  been  the  opinion  of  a  court  of 
hv  upon  all  the  facts,  it  was  clearly  a  case  in  which  the 
Chancellor,  in  bankruptcy,  had  no  Jurisdiction.  The 
chancellor  may  order  the  assignees  to  pay  money,  or  re- 
it&re  property  which  tbey  have  no  right  to  retain,  but  he 
caonot  exercise  such  a  power  in  bankruptcy  over  any 
other  party. 

The  question  in  the  next  case  was,  whether  an  ^ct  of 
bankruptcy  had  been  committed  by  the  execution  of  a 
billof  sale  under  the  following  circumstances? 
The  Oakham  Canal  Company  had  advanced  to  Langwith^ 
who  was  employed  by  them  as  an  engineer,  the  sum  of 
9^W.  O5.  9^.  and  that  the  work  done  by  him  at  that 
time,  amounted  to  H)40/.  4s.  \d.  That  LangwUh  had 
besides  expended  in  articles  for  the  use  of  the  cr.nal,  and 
which  were  then  lying  upon  the  banks  of  it,  15(i6/.  45. 
That  at  this  period,  he  applied  to  the  company  to  arlvance 
UmCJOO/.  more,  in  order  to  pay  his  creditors  in  Yorkshire 
tod  Lincolnshire^  the  full  amount  of  their  debts ;  upon 
which,  as  he  was  considerably  in  arrear  to  them,  they 
nquired  some  security  from  him,  for  the  money  which 
kowedtothem;  and  accordingly  a  bill  of  sale  of  part 
his  effects,  was  executed  and  delivered  to  them  by  the 
iTeryofoue  copper  half|>  nny  of  the  24th  of  Octo^ 
ft  1794. — But  this  bill  of  sale  extended  only  to  such 
of  his  eQects  as  were  bought  with  their  money, 
were  then  lying  upon  the  banks  of  the  canal,  which 

IS 
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VraodaWit       were  tbeir  premise.— That  the  company  mesniir^ 
***"  continue  him  as  their  engineer,   took  no  possessior 

tboae  effeetd  by  seizing  them,  until  the  I9th  of  Janua 
1795,  when,  dissatisfied  with  his  conduct,  they  remoi 
htm  a9  their  engineer,  and  seized  the  effects ;  after  wh 
he  was  declared  a  batikrupt  upon  another  distinct  a 
gubsequent  act  of  bankruptcy. 

A  rule  was  obtained  to  shew  cause  why  the  awi 
which  had  adjudged  the  bill  of  sale  not  to  be  an  act 
bankruptcy,  should  not  be  set  aside. 

Lord  Kenyon,  Chief  Justice.— It  has  been  properly ; 
mitted  that,  if  such  a  possession  of  the  goods  as  i 
nature  of  the  case  would  permit,  was  taken  by  the  ca 
company,  at  the  time  when  the  bill  of  sale  was  execut 
there  is  an  end  of  the  question. — I'ben  it  becomes  nee 
iiry  to  consider  what  was  the  situation  of  these  parti 
The  canal  company,  who  were  carrying  on  great  wor 
had  employed  an  engineer,  and  had  advanced  money 
him,  with  which  he  procured  the  goods  in  question,  a 
deposited  them  on  the  banks  of  their  canal,  fit  for  I 
purpose  of  being  there  used  :  these  materials  were  of  gr 
bulk,  and  this  engineer,  so  being  in  arrear  to  the  co 
pany,  executed  to  them  a  bill  of  sale  of  these  goods,  tt 
lying  on  the  banks  of  their  eanal,  which  were  their  p 
perty.  In  cases  of  this  kind,  the  question  whether  * 
art  be  or  be  not  fraudulent,  depends  upon  another  qu 
tion,  whether  the  goods  be  or  be  not  delivered  with 
instrument  that  professes  to  convey  them. — A  conveyai 
of  goods  without  deed,  is  fraudulent,  unless  possess 
of  the  goods  be  given;  if  it  be  by  deed,  it  is  frauduk 
and  an  act  of  bankruptcy. — But  in  this  case,  no  oC 
possession  could  have  been  given. 

Then  not  knowing  what  other  delivery  of  the  ga 
there  could  have  been,  I  am  bound  to  say,  that  the  p 
session  depended  upon  the  property  of  the  goods.  T 
appears  to  have  been  a  fair  transaction ;  the  goods  w 


lO. 

iCMetbe  defendant  had  drawn  8  l>ill«Btbebank- 
hich  bad  been  accepted  by  him;  it  was  nude 
to  tbe  defendast't  bankera;  on  the  2d  day  cfjatu, 
'S  before  the  bill  would  become  due,  as  it  was 
y  drawn,  HoieeU  tbe  bankrupt  came  to  tbe  defend- 
1  told  him  his  affairs  were  bad,  and  would  not 

in  tbe  pound, 
thia  tbe  defendant  said,  that  Hoaell  must  pay 

and  that  if  be  would,  he  the  defendant  would 
ityfor  him  to  other  creditors,  if  they  would  agree 
iposition.  i/ov<//paid  the  bill,  and  on  the  5th 
became  a  bankrupt.  It  appeared  that  the  bill  had 
!red  from  tbe  1st  to  the  Slst  of  March,  and  from 
Dntbi  to  two  months. 

Eldan,  Chief  Justice,  observed  to  tbe  jury,  that 
>sbargaiD  forafrsiidulent  preference,  thecooal- 

of  which  was  of  no  value ;  that  the  circumstance* 
ankrupt  baring  called  upon  the  defendant  tw« 
bre  tbe  bill  becmme  due;  and  after  disclosing  fail 
1,  having  acceded  to  the  defendant's  offer,  afforded 
[rounds  for  them  to  infer  fraud,  and  that  tbe  infer* 
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Fraodalent  Justice,  having  stated  Aie  case  to  the  court,  with  hit 
directions  thereupon,  declared  himself  of  the  same  opi« 
nion,  which  he  gave  at  the  irial,  and  distinguished  this 
from  the  case  of  Smiih  v.  Pm/ne,  because  there  the  credi* 
tor  came  to  the  debtor,  and  the  security  was  taken  for  a 
debt  actually  due.  The  rest  of  the  court  concurred. 
Singleton  v.  Butler,  2  Bos.  and  PulL  2S3.     1800. 

Trover  for  goods.  The  bankrupt  being  indebted  to  the 
defendant  in  150/.  for  which  he  had  given  his  promissory 
note,  was  applied  to  her  on  the  10th  of  September y  1800, 
for  a  further  security ;  upon  which  he  gave  her  a  bond  for 
payment  of  the  debt,  with  interest  in  six  months.  After 
this,  hearing  that  the  bankrupt  was  in  failing  circumstan- 
ces,  the  defendant,  on  the  20th  of  November,  in  the  same 
year,  desired  the  bankrupt  to  let  her  have  some  of  the 
goods  out  of  his  shop,  which  was  a  shop  for  the  sale  of 
earthen  ware,  and  full  of  goods,  in  payment  of  her  debt 

The  bankrupt  made  out  a  bill  of  parcels  to  the  defends 
ant,  in  which  he  charged  the  goods  at  90/.  which  wu 
more  than  their  value;  and  an  indorsement  was  made 
upontlic  bond  for  the  receipt  of.  90/.  in  part  paymentof 
the  debt.  The  defendant  was  not  in  trade,  and  the  arti*- 
cles  were  more  than  she  could  want  in  her  family. 

On  the  9th  of  December  the  bankrupt  t*ommitted  anacfc. 
of  bankruptcy.  Lord  iC^/Tyo/t  advised  the  jury  to  find  for 
the  plaintiffs,  the  assignees,  subject  to  the  opinion  of  tho 
court,  whether  the  verdict  should  stand,  or  a  nonsuit  b^ 
entered. 

A  rule  nisi  for  entering  a  non-suit  having  been  obtained^ 

Lord  AlvanUy,  Chief  Justice.  The  case  of  Thomfmt^ 
V.  Freeman  has  satisfied  the  only  doubt  which  I  entertaio.^" 
ed.  The  impression  of  the  case  upon  my  mind  wi 
T  favourable  to  the  defendant,  and  I  only  wished  for 
authority  to  sanction  my  opinion  :  such  an  authority 
now  been  produced ;  for  the  case  of  Thompton  v.  Ertt\ 
as  far  as  principle  is  concerned,  is  decisive  of  the  p 
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In  ibis  case  a  debt  was  bond  fide  due  from  the  defendant  Fraudulent 
upon  a  promissory  note;  and  the  latter,  finding  that  the  **^ 
former  was  in  failing  circumstances,  applied  for  a  better 
security,  and  received  a  bond,  with  a  condition  that  it 
should   be  void  on  payment  of  the  debt  in  six  months* 
Though    it  be  clear,    in  point  of  law,  that  this  bond 
extinguished  the  debt,  and  that  it  did  not  give  any  new 
right  of  action  until  after  the  lapse  of  six    months; 
yet  the  parties  probably  knew  nothing  of  all  this;  and  for 
toy  thing  that  appears,  they  may  have  supposed  that  the 
defendant  had  the  same  right  to  enforce  the  l>ond  by  ac- 
tion, which  she  had  before  to  enforce  the  debt.    Soon 
liter,  the  defendant  began  to  suspect,  that  the  bankrupt's 
dicumstances   were  growing   worse ;  upon  wliich   she 
flemanded  a  further  security  for  her  debt,  namely,  a  de- 
livery of  goods,  which  demand  was  accordingly  complied 
with.    It  is  admitted,  that  a  trader  cannot,  in  contem- 
plation of  bankruptcy,  dispose  of  his  goods  of  his  own 
accord,  without  application  on  the  part  of  his  creditor. 
But  it  is  not  sufficient,  to  avoid  the  delivery  of  goods  by  a 
trader,  that  such  delivery  be  made  voluntarily  on  his  part, 
uid  that  an  act  of  bankruptcy  ensues ;  it  must  also  appear, 
that  be  iiad  the  act  of  bankruptcy  in  contemplation  at  the 
time  of  the  delivery. — Nor  has  it  ever  been  held,  that  if  a 
creditor  press  for  payment  of  his  debt,  and  thereby  obtain 
goods,  that  the  intention  of  the  bankrupt  shall  be  called 
ia  aid  to  set  aside  the  transfer.-7-lf  the  goods  be  delivered   *- 
through  the  urgency  of  the  demand,  or  the  fear  of  prose* 
&I  fiUKHi,  whatever  may  have  been  in  the  contemplation  of 
9»|  tbebankrupt,  this  will  not  vitiate  the  proceeding. 

Ckambrt^  Justice.    The  payment  of  a  debt  before  it  is 

nrl  noorerable,  may  be  a  material  circumstance  from  whence 

c|  tjaiy  may  infer,  together  with   other  circumstances, 

^such  payment  was  fraudulent.    The  rule  appears  to 

■at&bethki — any  payment  made  by  a  trader  before  an 

•ctef  baokfupicyt  and  in  contemplation  of  such  act^and 
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FraoMrai      with  1  view  on  his  part,  to  give  a  preference  to  a  pa 

•'*"''  cular  creditor,  ig  void. — ^This  doctrine,  indeed,  ia  » 

and  has  been  introduced  within  our  own  roemory ;  < 

affords  a  good  rule,  because  founded  in  e^ui/y.  Hartsk 

V.  Slodden,  ^  Bos.  and  Pull  5S2.     ISOl. 

Mr.  Justice  Chambre  says,  this  law  upon  fraudul 
preference  is  new,  and  is  founded  in  equity. 

I  trust  that  very  learned  judge  will  approve  of  my  • 
ptanationof  it,  and  will  tiiink  with  me,  that  the  princi 
or  rule  is  old,  though  the  application  of  it  in  thebankn 
oases  is  new;  and  when  he  says  it  ii founded  in  equity, 
does  not  mean,  I  presume,  the  law  as  administered 
courtsof  equity ;  but  that  moral,  natural,  and  univei 
justice,  which  pervades  alike  both  the  Engii^  courU 
Jaw  and  equity^ — and  which  I  have  already  fully  expls 
ed.    See  ante. 

Upon  this  subject  I  find  the  following  doctrine  1 
down  by  Lord  Erskine. 

**  So  much  is  the  equitable  title  from  the  possession 
ihe  deeds  recognized  even  at  law,  that  if  a  man  havi 
made  the  deposit,  previously  makes  a  title  according 
only  two  minutes  before  he  absconds,  it  ift  a  legal  til 
and  cannot  be  impeached  ;  for  though  the  legal  act  v 
dope  iu  contemplation  of  bankruptcy,  it  is  protected 
the  previous  equitable  title  ;  being  only  effect  given  t 
title  created,  not  in  contemplation  of  bankruptcy,  a 
ej(cept  in  form  compleat  by  the  deposit.*'  Hiem  v.  ilf 
13  Fes.  129.     1806. 

I  have  thought  it  proper  to  insert  this  passage,  ai 
may  probably,  unexplained,  mislead  the  profeesioi 
?eader.  In  bankruptcy  the  creditor  would  have  had  t 
full  benefit  of  the  deposit,  aa  much  so  as  if  beiiad  had  I 
complete  legal  title.  If  the  legal  title  is  given  him 
ibe  Qwnfr  of  the  estate  upon  the  eve  of  btmkmptx 
with  an  intent  to  give  bim  a  preference,  the  crediki 
MUtnal  under  the  baakroptey  ia  alill  tbeeaoM.    Ia 
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^tkime  does  uot  mean  to  aay  that  a  trader  upon  the  Praiido]«Bt 
prospect  of  inevitable  bankruptcy  can  give  the  creditor  *^*^ 
who  bad  the  equitable  estate  by  the  deposit  of  deeds,  ^ 
nore  bcneiicial  interest  than  he  had  before ;  for  tha( 
would  be  at  the  expence  of  the  other  creditors,  and  a  paU 
pable  moral  fraud  and  injustice. 

In  trover  by  an  assignee  of  Steljox  the  bankrupt  against 
the  defendant,  a  verdict  was  found  for  the  plaintiff  for 
3001.  subject  to  the  opinion  of  the  court  upon  the  follow- 
ing case. 

Sitlfox  being  a  maltster,  became  indebted  to  the  dew 
feodantindOO/.  whosued  out  a  writ  against  him,  upon 
which  he  was  arrested  on  the  24th  of  June,  IS03.  Sutfax 
being  in  custody,  to  procure  his  release,  made  a  bill  of  sale 
to  the  defendant,  of  all  his  household  goods  and  furni- 
ture, malt,  stock  in  trade,  and  eifccts  whatsoever,  in 
tnist  to  the  defendant,  to  raise  the  said  300/.,  and  to  re- 
itorethe  surplus  to  Stelfox:  the  defendant  immediately 
took  possession  uuder  the  bill  of  9ale  ;  and  on  the  6th  of 
l^t  1S03,  he  was  declared  a  bankrupt  upon  this  as  aK)  \ 

let  of  bankruptcy. 

Lord  EUaiborough,  Chief  Justice.  This  question  arises 
vpon  the  validity  of  a  deed  of  sale  of  all   his  goods  and 
itock  in  trade,  made  by  a  trader  under  arrest  at  the  suit 
rftfae  vendee,  there  being  then  another  writ  out  against 
Urn — at  the  suit  of  another  creditor:  'llie  trader  was  in 
insolvent  circumstances,  and  known  to  himself  to  be  s<^ 
>t  that  time.    Now  the  execution  of  such  a  bill  of  sale, 
nrier  these  circumstances,  has  in  all  cases  been  consi^ 
iffxtA^primAfacie,  at  least, as  fraudulent;  and  it  is  incum-* 
Wot  on  the  party  who  sets  it  up  to  shew  something  to 
Kbut  that  presumption.    As  a  general  proposition,  it 
oHQot  be  disputed,  that  a  conveyance  by  deed  by  a  trader 
«f ill  his  property  to  a  particular  creditor,  in  prejudice 
tofts  miy  is  ao  act  of  bankruptcy,    Gvery  man  must  b^ 
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Frsu'daient      taken  to  contemplate  the  ordinary  consequences  of  his 
•"^^"^  own  act  at  the  time  of  the  act  done.     Here  the  necessary 

effect  of  the  act  done  was  to  turn  round  all  his  other  cre- 
ditors,  and  prevent  them  from  pursuing  their  present 
ordinaiy  remedy  against  him  for  the  payment  of  their 
demands,  leaving  them  only  to  look  to  him  for  the  fu« 
tore  surplus,  if  any.  Being  insolvent  within  his  own 
knowledge  at  the  time,  and  two  writs  out  against  him; 
be  must  have  contemplated  bankruptcy  by  means  of  ar* 
rest  and  lying  in  gaol  two  months;  and  underj^hese  cir* 
cumstances,  he  gives  the  bill  of  sale  to  one  of  his  creditors* 
conveying  all  his  property.  Must  he  not  then  have  con- 
templated the  necessary  consequence  of  his  own  act  ?  And 
as  such  an  act  must  have  the  effect  of  defeating  or  delays 
ingall  his  other  creditors,  by  stripping  him  of  all  he  had, 
and  disabling  him  from  carrying  on  his  trade,  must  I  not 
deduce  the  inference  from  it  that  he  meant  to  defraud  all 
his  other  creditors  ?  This  then  constitutes  an  act  of  bank- 
^  Tuptcy,  and  cannot  be  distinguished  in  principle  from  the 

9      ^  case  of  Butcher  v.  Easto^  where  the  same  thing  was  done 

in  effect ;  for  the  bill  of  sale  was  there  given  under  the 
pressure  of  legal  process,  though  not  at  the  suit  of  Easio* 
who  redeemed  the  trader  from  the  arrest  of  another  cre- 
ditor by  becoming  bail  for  him.  This  is  not  like  a  partial 
conveyance  only,  of  a  trader*s  property,  which  is  open 
to  a  different  consideration.  Newton  v.  Chantler^  7  JSaif. 
138.     1806. 

In  trover  for  certain  woollen  cloths,  by  the  assignee  oF 
the  bankrupt,  a  verdict  for  the  defendant.     Upon  a 
tion  for  a  new  trial,  it  appeared  that  the  woollen  clotb 
were  the  property  of  the  bankrupt,  they  had  been  left 
the  defendant's  house,  the  bankrupt  owed  the  defendan 
SOO/.,  he  had   promised  to  pay  them  on  a  certain  day 
when  he  failed  to  perform  his  promise,  the  defendant  tol 
bim  he  would  have  money,  or  security  on  the  goods 
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that  they  had  a  right  to  stop  the  goods,  and   would   be  Praudaieiit 
paid.     He  then  made  a  bill  of  sale  of  the  goods  to  the  *""** 
defeudant  to  secure  him.   He  had  no  other  property.  The 
bankrupt  immediately  afterwards  absconded. 

Lord  Elienborough,  Chief  Justice.    '1  he  only  difficulty 
which  lies  on  the  plaintiffs  in  this  case,  is  to  make  out 
that  this  was  a  voluntary  payment  on  the  part  of  the  bank- 
rupt; for  that  bankruptcy  was  contemplated  by  him  when 
he  made  the  bill  of  sale,  all  the  evidence  strongly  shews. 
But  taking  the  conversation  reported  between  the  defend- 
ants and  the  bankrupt  to  be  a  threat  of  process,  if  they  did 
not  receive  payment  or  security  for  their  demand^   I  do 
not  see  how  the  execution  of  such  a  threat  could  put  the 
bankrapt  in  a  worse  situation  than  the  actual  transfer  of 
the  goods  did;  for  that  left  him  without  any  property, 
tod  he  was  immediately  obliged  to  break  up  his  business 
nd  leave  his  home.    This  would   rather  shew  that  he 
did  not  make  the  transfer  by  dint  of  the  threat;  for  he 
did  not  redeem  himself  even  from  any  present  difficulty 
bv  doing  the  act ;  which  is  the  motive  for  such  an  act  ^ 

when  really  done  under  the  pressure  of  a  threat  And 
if  he  got  nothing  by  evading  the  threat,  I  should  rather 
By  that  it  was  a  voluntary  act  and  preference  on  his 
part  as  to  the  particular  creditors.  Altogether  it  is  a 
very  suspicious  case,  and  fit  to  be  further  inquired  into 
ind  submitted  to  another  jury. 

Iflsrrewff,  J.  If  the  bill  of  sale  swept  away,  as  it  is 
«iid,  the  whole  of  the  bankrupts  property,  it  would  be 
difficult  to  say  that  it  was  not  made  in  contemplation  of 
Innkruptcy ;  because  it  would  be  in  itself  an  act  of  bank- 
TQptcy;  and  if  so  made  in  contemplation  of  bankruptcy, 
Ike  must  have  intended  to  give  a  preference  to  the  par- 
tinlar  creditors. 
The  other  judges  concurring. 
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FrMKjMkiit  Rule  absolute  for  a  new  trial  on  payment  of  c 

Thornton  v.  Hergrtaves,  7  Eatt  544.    1806. 

In  an  action  of  trover  for  three  cheques  for  the 
of  lldOL 

The  bankrupt  had  stopped  payment,  and  inlendin 
give  a  preference  to  the  defendant^  sent  his  clerk  to 
defendant's  with  the  cheques ;  but  before  they  wen 
liveredf  one  of  the  defendants  not  knowing  they  ' 
sent,  called  upon  the  bankrupt  and  demanded  paym 

Lord  Ellenborough,  I  am  of  opinion  that  this  if 
to  be  considered  as  a  voluntary  payment,  one  of  th< 
fendants  having  called  at  the  bankrupt's  before 
cheques  were  delivered,although  they  had  previously 
put  into  the  clerk's  bands  for  that  purpose.  The  ii 
mediate  demand  takes  it  out  of  the  cases  hitherto 
cided  upon  this  subject.  There  was  an  intentio 
giving  a  voluntary  preference;  but  that  intention 
having  been  consummated  the  paymentstands  good.  . 
/ey  V.  Ballard^  1  Camp.  N.  P.  416.    180S. 

This  was  Lord  EUenborough*M  opinion  at  nisi  ; 
The  case  states  that  the  bankrupt  had  stopped  pa^ 
before  the  cheques  m  ere  sent,  and  the  demand  o\ 
defendant  was  made:  if  the  jury  then  had  bee 
opinion  tliat  no  other  creditor  would  have  been 
upon  his  demand,  tlien  it  should  seem  that  this  ere 
obtained  payment  by  partiality, and  a  preference  amc 
ing  to  moral  fraud. 

But  if  every  other  creditor,  who  had  chanced  to 
gone  at  that  time  and  demanded  payment,  would 
obtained  payment,  then  there  seems  to  be  no  ream 
dispossess  the  defendant  of  the  advantage,  whicl 
greater  attention  to  his  concerns  had  given  him. 
the  case  states  that  he  had  stopped  pajftmni,  which  i 
mean  that  he  had  previously  refuaed  payment  upoi 
demand  made  by  otheis* 


tn  another  case  the  defendant  had  discounted  three  FrauMmt 

hilb  of  601.  each  for  the    bankrupt  a  bookseller,  but  *^""^' 

before  they  were  due,   suspecting  his  credit,  pressed 

kirn  to  deposit  with  Mm  several  parcels  of  books ;  about 

two  month9afterwards  the  bookseller  became  a  bankrupt 

Lord  Elienborougk,    The  defendant  had  not  a  right  of 

tctioQ  when  the  books  were  deposited   with  him ;  but 

the  bill  constituted  a  good  petitioning  creditor's  debt,  and 

night  have   afforded  him  the   means  of  compulsion. 

Strictly  only  the  acts  of  a  trader  subsequent  to  his  bank* 

nptcy  are  void.    Precedent  acts  supposed  to  be  in  con- 

leaplation  of  bankruptcy  have  likewise  been  invalttfated ; 

hH  ikii  i$  an  excreteence  upon  the  bankrupt  laws.    Thef 

cnei  upon  the  subject  have  gone  far  and  far  enough,  and 

.  Itm  not  disposed  to  give  them  any  extension.    If  the 

debt  bad  been  due  here,  the  preference  certainly  would 

M  have   been  fraudulent     It  wants  voluntariness  in 

triuch  the  fraud   consists.      The  consideration  upon 

irhtch  a  payment  made  to  an  importunate  creditor  of  a 

Mt  actually  due  has  been  allowed  to  be  valid,  has  not 

hea  that  he  might  resort  to  a  suit  to  enforce  payment, 

ht  that   his    demand   repels    the    presumption    that 

.Ae  bankrupt,  upon    the  eve    of  bankruptcy,     made 

t  distinction    among     his     creditors,     and    sponta- 

Koody    favoured  one    of    them  to  the   prejudice   of 

tke  rest    A  demand  of  farther  security  for  a  debt  not 

}H  due  has  the  same  effect,  and  in  neither  case  is  there 

syfrand  upon  the  bankrupt  laws,  on  which  ground 

shoe  transactions  previous  to  the  bankruptcy  can  be  set 

•ide.    Crosbjf  v.  Crouch,  ^  Camp.  N.  P.  166.    1808. 

Lord  EiUnborough    says  here,  that  the  law  upon  a 
hndulent  preference  is  an  excrescence  upon  the  bankrupt 

I  have  endeavoured  to  explain  before  that  it  is  a  eene- 
Al  conunoB  law  principle,   that   moral  fraud  tacates 
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Fraudalent       every  legal  transaction,  and  that  this  is  a  fraud  of  ' 
*^*"*'  nature,  which  the  assignees  appointed  by   the  banki 

laws  only  can  correct. 

It  becomes  a  fraud  upon  the  bankrupt  laws,  just 
fraud  in  an  insurance  contract  may  be  said  to  be  a  fr 
upon  the  laws  of  insurance. 

In.  an  action  of  trover  brought  by  the  assignee 
Divaynes  and  Co,  for  certain  bonds  of  the  value  of  16,0 

Noble^  one  of  the  partners  in  the  house,  sold 
16,0001.  navy  5  per  cents,  belonging  to  Mr.  Balfour^ 
standing  in  the  naqie  of  Noble.  , 

Nobk  inclosed  the  bonds  in  question,  which  belon 
to  the  partnership,  in  an  envelope,  and  inserted  a  i 
morandum  that  the  house  had  borrowed  16,0001.  o 
Balfour^esq,  and  had  deposited  with  him  these  bonds 
a  security.  This  packet  was  deposited  in  their  i 
chest.  The  house  did  not  expect  to  stop  when  this 
ctone;  but  upon  the  evening  before  they  became  ba 
rupts,  they  seat  Mr.  Balfour  these  bonds.  Till  he 
ceived  them  he  was  a  stranger  to  the  whole  transact 

Lord  ElltfiborotigL  I  am  of  opinion  that  thedefenc 
has  no  right  to  the  bonds  in  question.  You  say  he 
a  lieu  upon  them.  A  lien  means  a  right  to  hold, 
the  defendant  never  held  these  bonds ;  he  had  no  pos 
•ion  of  them  till  the  very  eve  of  the  bankruptcy,  w 
it  is  conceded  the  bankrupts  could  not  give  apreferc 
to  one  creditor  over  the  others.  On  the  2lst,  and  d< 
to  the  30lh,  they  only  intended  to  deliver  the  bond 
the  defendant.  The  whole  rested  in  intention.  ' 
possession  was  never  put  out  of  themselves.  Noble 
no  agent  of  the  defendant  f«.r  the  purpose  of  recei' 
the  bonds.  The  defendant  was  entirely  ignorant  of 
transaction.  Noble  was  a  wrong  doer  in  selling  tl 
per  cents ;  and  after  that  breach  qf  trust,  the  defeD< 
was  placed  in  the  same  situation  as  the  other  credi 
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rfthe  house.     A  contemplated  appropriation,  cannot  be  Fiaqiaieot 

a  Tirtual  tranafer.     Had   this  memorandum  been  true, 

had  the  bonds  been  deposited  with  the  defendant,  he  would 

hate   bad   an   equitable  title  to  them,  and  might  have 

retained  them  till  the  debt  was  satisfied.    But  they  were 

not  deposited  witli  him  ;  they  remained  in  the  possession 

of  the  bankrupts ;  they  might  have  been,  taken  from  the 

iroQ  chest,  and   carried    into  the  market   without   his 

ever  knowing  that  his  name  had  been  written  on  the 

envelope.      Had  the  aflairs  of   the  company   been    re- 

tiiered,  bis  stock  would  have    been  replaced,   and  he 

never  would   have  heard  of  those  bonds  that  are  sup- 

]X)sed  to  have  been  deposited  with  him.    The  memo- 

f    nnduni    recites  a  false  state  of   facts.      Noble   merely 

put  down    upon  paper  an  idea  floating  in  his  brain ; 

to  legal  or  equitable  right  to  the  bonds  was  transferred 

by  his  act     It  is  a  case  of  extreme  hardship  on  the  part 

of  the  defendant,   but  the  rules  of  law  must  not  bend 

to  our  feelings  or  our  wishes. 

Verdict  for  the  plaintiffs. 

Perk  in  the  ensuing  term  brought  the  point  before 
th«  court;  but  the  judges  were  all  clearly  of  opinion 
that  the  direction  at  nisiprius  was  right,  and  refused  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
ffi/jon  V.  Balfour,  2  Camp.  N.  P.  579.     IS  11. 

Conformably  to  my  proposed  plan  I  have  given  an 
•bridgment  of  every  case  upon  the  subject  of  a  fraudu- 
lent grant  and  a  fraudulent  preference,  and  have  stated 
in  their  own  words  the  principal  reasons  assigned  by  the 
courts,  and  have  interspersed  as  I  saw  occasion  my  own 
observations. 

By  the  series  of  the  decisions  the  professional  reader 
tnay  mark  the  progress  of  the  law  as  expanded  by  the 
Jttdges. 
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Fraadaf««e  From  th(*se  cases  we  may  draw  the  follotring  gem 

conclusions. 

That  an  assignment  by  a  trader  of  all  his  proper!) 
indemnify  a  surety  is  an  act  of  bankruptcy.    See  p. 
102. 

An  assignment  of  all  to  one  creditor  to  pay  himsell 
an  act  of  bankruptcy.    See  p.  94, 108^  ISO^  121. 

An  assignment  of  all  with  a  colourable  exception  is  i 
im  act  of  bankruptcy.    See  p.  92, 94. 

An  assignment  of  all  in  trust  for  all  the  creditors  is 
act  of  bankruptcy.    See  p.  95. 

A  fraudulent  grant  to  constitute  an  act  of  bankrup 
roust  be  by  a  deed.    See  p.  99j  106,  112. 

An  assignment  of  part  in  contemplation  of  bankrupt 
with  intention  to  give  a  preference  and  to  shew  partial! 
is  an  act  of  bankruptcy.     See  p.  107, 108. 

A  transfer  of  any  property  (though  not  by  a  deed,) 
a  trader  in  contemplation  of  his  bankruptcy,  with  an 
tent  to  give  a  preference,  is  fraudulent,  and  the  prope 
may  be  recovered  by  his  assignees.  See  p.  89, 99, 100, 1 

But  it  is  not  an  act  of  bankruptcy. 

A  security  given,  or  payment  made,  upon  the  eve 
bankruptcy,  or  when  the  trader  knows  his  bankrupt 
is  inevitable,  from  an  apprehension  of  legal  process 
not  fraudulent.    See  p.  109. 

So  if  the  security  is  given,  or  payment  is  made  un< 
the  same  circumstances  upon  the  pressure,  importuni 
or  even  demand  of  a  creditor,  without  any  menace 
legal  process,  it  will  not  be  fraudulent.  See  p.  110,1] 
113, 114,  118, 124,  12j. 
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rr  an  Act  of  Bankruptcy  can  be  committed  abroad.  ^^  ««»ltte« 

s  is  an  important  question,  and  I  do  not  think  the 
ton  it  is  yet  rightly  ascertained  and  established, 
lall   therefore  state  all  I  have  been  able  to  find 
the  subject^  and  shall  annex    my    o^Tn  o\werva- 

first  case  in  which  it  is  suggested  that  every  ad 
kruptcy  must  be  committed  in  England,  is  a  manu- . 

case  which  was  cited  by  Lord  Mantfield  in  his 
ent  in  Alexander  v.  Faughan,  Cowp*  402. 
1  Ilardvicke  is  there  represented  to  have  said^ 
le  act  of  bankruptcy  had  been  committ^  abroad, 
sure  no  commission  ought  to  go  against  him  for 
rt."    Eiparte  Smith,  Cane.  173?. 

in  that  case  it  is  expressly  stated  that  A§hley  the 
iipt  was  resident  in  Barbadoa,  and  was  never  resi- 
n  England,  nor  had  ever  traded  in  England,  but 
occasionally,  and  committed  an  act  of  bankruptcy 

lie  case  in  which  this  was  cited  by  Lord  Mont" 

dlexander  was  resident  at  Edinburgh,  but  came  , 

mlly  to  England,  was  there  arrested,  and  lay  in  / 

two  months. 

B  was  held  sufficient  to  make  bim  a  bankrupt,  ht 

;  traded  to  England. 

in  stating  the  case  Lord   Mansfield  made  use  of 

llowing  words,  as  reported,  **  Whether  as  the  act 

nkruptcy  must  be   local  in  England,    the  trading 

1  Dot  be  80  likewise."  And  again, 

I  the  other  hand,it  appeared  that  there  was  a  locality 

description  of  the  acts,  and  that  the  trader,  whe-* 

luUive  or  foreigner  must  be  in  England,  when  be 

iUan  act  of  bankruptcy.     Alexander  y.  Fa^ghan, 

308.    .n76. 
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Act  coomiiued  In  Diekens's  Rep.  533,  there  is  the  followuii;  shoi 
iTienioranclum  of  a  case:  a  general  assignment  of 
debtor  at  Madras,  in  the  East  Indies,  not  an  act  of  banl 
ruptcy  in  this  county.     Norden  v.  Janies,  1777. 

'I'he  same  point  has  been  more  fully  stated  since  i 
the  conrt  of  King's  Bench. 

Whether  the  deeds  of  the  14th  of  Stptembtr,  and  1 
January^  did  not  of  themseWes  amount  to  acts  of  banl 
ruptcy,  being  assignments  of  all  the  bankrupt's  effects  i 
certain  creditors,  for  the  purpose  of  a  peculiar  distribi 
tion,  by  which  Certain  creditors  were  favoured  nuK 
than  others.  Upon  this  point  also  the  court  said  tfa; 
no  argument  could  be  maintained,  inasmuch  as  tbe  del 
having  been  executed  in  India  could  not  be  considen 
as  an  act  of  bankruptcy  in  England.  And  this  wi 
assented  to  by  the  counsel  for  the  plaintiffs. 

Lord  Ktnyon,  Ch.  J.  This  case  is  too  clear  for  furtt 
discussion.  The  facts  are  that  Campbell  before  any  ■ 
of  bankruptcy  in  England,  and  during  his  residence 
India,  conveyed  all  his  property  in  trust  for  all  hisci 
ditors  according  to  the  severtil  proportions  agreed  up 
by  all  parties  there.  The  transaction  was  perfectly  f 
at  that  time,  and  witliout  any  fraudulent  intention ;  m 
Campbell  acted  honestly  in  executing  the  deeds.  li 
therefore  toe^  much  to  contend  that  a  commission  of  btf 
rupt  which  issued  subsequently  upon  an  act  of  biff 
ruptcy  committed  after  he  came  to  EngUmd,  can  hi^ 
retrospect  to  or  overhaul  an  act  done  feirly  and  honesll} 
the  time  by  Qtmpbell,  who  was  not  then  in  a  situation 
which  the  bankrupt  laws  of  this  country  could  bi 
any  operation  either  upon  him  or  upon  his  piopei 
Inglis  V.  Grmnt,  b  T.  R.  530. 

N6  distinction  is  made  between  a  person  cc^MtanttjT 
sident  abroad,  and  a  person  resident  in  England,  but*^ 
goes  abroad  for  a  temporary  purpose ;  and   therefiOl 
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meral  conclusion  has  been  drawn.  I  think  erroneous^  Aot  oammitied 
At  in  no  instance  an  act  of  bankruptcy  can  be  commiU 
d  abroad. 

Id  the  next  case,  it  is  stated  that  Scribe  went  abroad* 
rthe  purpose  of  transacting  his  business,not  of  avoiding 
3  creditors ;  but  he  did  not  return  to  EiigiutuL  When 
Me  went  abroad  no  debt  was  due  by  bjim  to  the  peti- 
•Qkiig  creditor.  It  was  proved,  that  the  clerk  went  over 
}  him  in  Ho/land^  and  communicated  to  h^oi  the  insol- 
ent state  of  the  house,  and  the  debt  due  to  the  petition- 
igcredilor^  upon  which  he  said  he  sh^M  uot  retHwtL* 
It  was  a  joint  commission  against  Scribe  and  Dfde, 
lit  these  circumstances  only  are  material.  Upon  a  peti^^ 
ioB  to  supersede  the  commission,  because  ScrUe  having 
looe  abroad  not  to  avoid  his  creditors,  his  continuance 
broad  cannot  be  construed  an  act  of  bankrnptcy.  It 
Hi  well  argued  by  the  present  Chief  justice  Mamfiebly  in 
■pport  of  the  commission. 

**  Here  there  is  evidence  of  a  positive  intention  in 
ierUe  to  delay  his  creditors.  This  is  an  act  of  bank* 
nptqr  within  the  statute  of  Elizabeth.  The  words  of 
Alt  statute,  ''  otherwise  absent  himself,*'  certainly  do 
Mt  mean  departii%  the  realm ;  for  that  is  particularly 
Uea  notice  of.  It  is  therefore  a  general  expreasion, 
ipplying  to  neither  of  the  two  preceding  particular  de- 
ioriptions,  and  it  must  apply  to  something  more  intended 
If  the  legislature  than  going  out  of  the  realm.  The 
ttntinuance  there  to  defraud  his  creditors  is  therefore 
Asioting  liimself.*' 

Lord  Chancellor.  "  The  difl&culty  of  that  construe- 
tioQ  is,  that  I  do  not  know  what  date  to  give  to  the  act  of 
Wskniptcy. 

"A  man  goes  ovt^of  the  kins^dom  with  a  fair  intention^ 
^for  a  proper  purpose. ,  This,  it  has  been  long  dc« 
^^noioed,  will  not  be  an  act  of  bankruptcy,  though  Ci'e<- 


139  ACT    OF    BANKRUPTCY  ABHOAD. 

Act  ecvmmitted  ditors  arc  delayed.  Then  he  continues  abroad,  aftci 
debts  are  contracted  by  his  agent  From  what  date  \\ 
he  to  be  considered  a  bankrupt?  How  will  you  connec 
this  act  of  bankruptcy  with  the  posterior  debt  ?  I  do  no 
think  this  commission  can  be  supported,**  Exparte  Mu 
trie,  6  Fes.  576.    1800. 

It  is' remarkable  that  in  this  case  it  is  never  once  ob 
served  that  an  act  of  bankruptcy  must  necessarily  h 
committed  in  England^ 

Lord  JRosslynU  difficulty  seems  to  exist  only  in  fixiof 
the  date  of  the  act  of  bahkruptcy ;  but  in  every  case  wn 
must  fix  the  act  of  bankruptcy  on  the  day,  or  in  8om< 
cases,  at  the  minute,  when  we  have  evidence  of  the  ad 
done  by  the  trader  described  by  the  statute,  united  witl: 
the  intention  to  delay. 

Here  I  shall  say  the  day  and  hour  are  precisely  marked, 
and  that  he  was  a  bankrupt  from  the  hour  or  moment  IM 
declared  to  his  clerk,  /  shall  not  return ;  from  that  time  is 
the  words  of  the  statute,  he  began  to  absent  himself^  witk 
intent  to  delay  his  creditors  from  the  recovery  of  thck 
just  debts. 

Another  case  has  lately  come  before  Lord  Eldon. 

It  ^as  a  petition  to  supersede  a  commission  beibie 
the  commissioners  had  met  and  acted  in  it 

Irt  February  1810,  Doyle  went  to  Gottetdntrgk  wiSl 
goods  for  sale  ;  on  the  11th  of  September  IdlO,  |)e  senti 
letter  t6  his  correspondents  in  London,  stating  that  nrf 
being  able  to  sell  the  goods  he  could  not  come,  home  afli 
levivc  them  9  more  particularly  as  he  was  unable  to  meet  Vs 
engagements^  and  requesting  tlteni  to  endeavour  to  get  U 
acceptances  renewed. 

In  support  of  the  petition  it  was  argued,  than  an  M 
of  bankruptcy  must  be  committed  ia'Ef^land,  and  thei 
was  no  evidence  that  his  departure  was  such  an  %ct 
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On  the  other  side  it  was  contended  thBt  the  petition  Act  oomnuud 
premature  titl  the  commissioners  had  made  an  ad-  ^ 


jidicition. 

Lord  CAancelhr.  When  I  read  this  letter  it  did  not 
^)pear  to  me  to  be  sufficient  evidence  of  an  act  of  bank* 
nptcy,  tboagh  connected  with  other  circumstances  it 
liy  be. 

Let  this  petition  stand  over  till  after  the  commissioners 
h?e  decided :  if  this  were  to  be  admitted,  a  similar  peti- 
tioB  might  be  presented  in  every  commission  to  prevent 
iBsn's  being  declared  a  bankrupt  by  the  commissioners. 
iiparte  Hagwit  Rose^  IsO. 

In  this  case  Lord  Eidon  must  have  thought  that  the 
CMamiisioners  might  have  sufficient  evidence  to  find  that 
k  had  absented  himself,  not  I  conceive  that  he.  was  a 
Ittdnupt  l^  departing  thx^realra« 

h  addition  to  that  letter,  if  it  had  been  proved  before 
iethat  bis  engagements  were  not  fulfilled,  nor  his  ac* 
septances  renewed,  I  should  have  found  him  a  bank* 
upt  by  absenting  hinriself  from  the  date  of  that  lat- 
er. I  am  informed  the  case  did  not  go  afterwards  bdbre 
itt  commissioners. 

This  question  has  drawn  the  attention  of  two  df 
ketbree  first  writers  upon  bankrupt  law,  Mr.  Stone  and 

ktjtaai  Goodinge. 
The  subject  bemg  of  so  great  importince  in  the  bonk* 

Rptlaw,  I  shall  transcribe  what  they  have  said. 
"A  merchant  being  a  sufficient  man  xleparts  the  realm, 

i  111  beyond  the  seas  becomes  i/on  solvent ^  and  so  refuses  to 
KtBrn, although  he  be  served  with  a  privy  seal  to  return. 
Hoe  he  two  questions,  first,  whether  he  be  a  bankrupt 
fcr  not  returning,  for  he  is  not  within  the  compass  of 
*e  statute  of  departing  the  realm.  The  next  question 
■k (admitting  him  to  be  a  bankrupt:)  whether  the  king 
<kiU  have  his  goods,  as  the  goods  of  a  fugitive,  or  else 
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AM  fumwm&i  whether  they  shall  go  to  satisfy  the  creditors.    For  the 
**^'''  firtt,  I  think  he  is  a  bankrupt,  and  although  he  be  not 

within  the  compass  of  these  words,  "depart  the  realm,*' 
yet  it  is  plain,  he  is  within  these  words  "absents  himself ;" 
for  although  his  departure  was  no  ofl'euce  eitlier  to  the 
king  or  his  creditors,  as  he  may  forbid  a  man  to  depart, 
so  he  may  send  for  him  at  his  pleasure  to  return,  mad 
that  is  proved  by  the  express  book  of  2  and  3  PAt/.  and 
Mafy,  foi.  IM,  Dyer. 

**  But  then  admitting  he  is  a  bankrupt,  and  admitting 
that  by  his  refusal  to  return  he  hath  forfeited  all  hia 
goods  and  lands  to  the  king;  the  question  is,  wbetbei 
the  kmg  or  tiie  creditors  shall  be  preferred?  And  1 
take  it  timt  the  creditors  shall  be  preferred :  yet  I  will 
agree  the  rule  is,  that  when  a  title  falls  to  the  king,  nalt 
a  common  person  both  at  once,  the  king  shall  be  |mi 
ferred.  But  I  rely  upon  a  case,  which  was  ruled  upon  ft 
trial  by  my  l^rd  Coke,  1 2  Jac.  int.  Newman  and  MaHm 
ou  Martin  fuit  adjudge  bankrupt^  because  he  was  btytrnk 
the  seas."  Stone,  133.  i 

Mr.  Stone's  reasoning  I  presume  was  this,  that  te. 
would  not  have  disobeyed  the  king,  unless  he  had  beat 
absenting  himself  by  a  pre-existing  fear  of  his  cit* 
ditors,  and  therefore  that  was  evidence  of  an  act  ti 
bankruptcy  which  gave  bis  creditors  a  right  to  bis  efibcB 
prior  in  time  to  the  forfeiture  to  the  crown. 

Upon  this  argument  of  Mr.  Stone,  Serjeant  Goodiagl 
has  made  the  folk>wing  observations. 

"  By  departing  the  realm  Mr.  Stone  in  his  lecture,  puH 
this  case.  If  a  man  depart  the  realm,  and  long  time  aftai 
his  departure  becomes  non  sotvent,  and  refuses  to  f* 
turn  upon  a  privy  seal,  his  absenting  himself  in  such^ 
case  brings  him  within  the  statute  of  bankrupts,  p.  1»2 
It  seems  otherwise,  for  suppose  a  wealthy  merchant  goi 
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beyond  sea  with  a  good  cargo,  and  states  his  accounts  Ac*  coimoiu«d 

nFitb   bis  creditors,  who  know  of  bis  voyage  aud  are 

pieued  thiTewiUi,  and  he  sends  over  several  ejects  to 

thdD,  and  they  trust  him  in  the  way  of  merchant  factor; 

aad  after  five  or  seven  years  space,  he  by  losses  becomes 

iM  ioitemt^  and  abides  beyond  sea,    I  conceive  this  is 

lot  within  the  statute;  ibr  the  statute  of  13  Eliz.c.  7« 

«itb,  that  this  withdrawing  or  absenting,  &c.  must  be  on 

|nq)09e  to  defraud  his  creditors;  and  can  never  becon- 

tfrued  so:  and  we  must  imagine  afrer  his  non  solvency  he 

Bttit  stay  to  get  up  his  eft'ects.**    Serjeant  Goadinge^  24. 

lo  this  case  put  and  debated  by  these  learned  au- 
tkus,  it  is  never  suggested  that  an  act  of  bankruptcy 
4»D0t  be  committed  out  of  iSagJajMlL 

The  conclusion  of  Serjeaut  Goodiuge  would  be  correct* 
i  Uieie  was  no  evidence  of  his  absenting  himself  but 
Us  iosolvency  only. 

Insolvency  is  ao^  bankruptcy,  and  if  the  trader  should 
iedare  that  be  could  not,  or  would  not  pay,  still  that  is 
tot  evidence  alone  of  an  act  of  bankruptcy ;  but  if  be 
ihQaid  declare  by  words  or  a  letter^  I  never  will  return 
to  meet  my  creditors,  or  by  his  conduct  prove'Uiat  he 
daeoted  himself  with  intent  to  avoid  bis  creditors,  I 
ilMHild  adjudge  him  a  bankrupt,  whether  he  was  theu 
-ipoQ  the  high  seas,  or  in  any  other  part  of  the  world. 

What  Lord  Hardtcicke^  Lord  Mansfield,  Lord  BathurU^ 

•ad  Lord  Kemgon  declared  in  the  cases  immediately  be- 

fare  them,  T  should  think  will  ever  be  respected  as  good 

Itw,  viz.  that  a  person  resident    or  domiciled  abroad, 

Mttubject  to  the  Eitglith  statutes,  or  the  positive  in- 

ifoitions  of  this  country,  cannot  be  made  a  bankrupt 

^  in  Gomequence  of  any  act  lie  may  do  abroad. 
But  surely  we  carry  this  too  far,  when  we  apply  it  to 

^tttive,  resident,  and  domiciled  tradnr,  who  only  goes 
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^^f!J2r***^  abroad  for  a  temporary  purpose,  and  whose  property  i 
subject  to  the  law  of  his  domicil  here. 

It  would  perhaps  be  unnecessary  to  inquire  wbethe 
h^  can  become  a  bankrupt  by  being  denied  abroad,  o 
by  departing  from  his  lodgings  abroad ;  because  if  a  crp 
ditor  followed  him  and  he  avoided  seeing  him,  by  act 
which  would  be  acts  of  bankruptcy  here,  I  should  con 
aider  them  as  evidence  of  abtenting  himse/f  from  homi 
to  avoid  his  creditors. 

Even  a  fraudulent  deed  executed  after  a  legitimate  de 
parture,  might  be  considered  as  evidence  of  that,  and  Uu 
day  of  the  execution  might  be  considered  the  day  whec 
he  began  to  absent  himself.  But  if  a  trader  domiciled 
here  executes  a  fraudulent  deed  abroad,  which  is  to  de^ 
fraud  his  creditors  of  property  situated  here ;  there  seeuki 
to  be  more  and  stronger  reasons  that  it  should  be  com 
sidered  an  act  of  bankruptcy  in  this  country  than  if  i 
had  been  executed  in  it.  There  is.nothing  local  in  &i 
act  of  bankruptcy ;  it  does  not  seem  to  be  necessary  tfam 
it  should  be  committed  within  the  body  of  an  JE/iglid 
county  like  an  indictable  crime.  If  a  merchant  who  hm< 
gone  abroad  for  the  fair  purposes  of  merchandize,  aiH 
was  met  at  sea  upon  his  return,  and  was  there  informer 
that  be  had  suffered  great  losses  by  the  failure  of  other* 
or  by  fire,  or  any  other  misfortune,  and  he  should  icD 
mediately  declare  he  would  not  return  home  to  meetbi 
creditors,  and  should  request  to  be  put  on  shore  in  an^ 
foreign  country,  orin  Ireland  or  ScotlaNd^  or  in  any  paf 
of  England  distant  from  his  domicil ;  can  it  be  doubter 
but  this  would  be  an  act  of  bankruptcy  by  beginning  t« 
absent  himself,  though  it  was  committed  on  the  bigt 
seas?  and  if  it  could  be  committed  there,  surely  a  siflii- 
iar  act  of  bankruptcy  might  be  committed  in  any  foreign 
country.  And  it  must  be  presumed  that  it  was  upoa 
evidence  of  this  nature  Lord  Coke  held,  in  the  ciae  of 
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Jienuim  v.  Martin ,  cited  by  Stone,  that  the  trader  was  a  Act  committed 
baokrupt  becau$e  he  was  beyond  the  seas.  abroad. 

Stone  baa  said  enough  to  coDvince  ua,  that  it  was  not 
for  departing  the  realm. 

Frona  a  consideration  of  these  authorities,  I  should  con-* 
elude,  that  though  a  trader  was  not  a  bankrupt  by  de- 
parting the  realm,  yet  upon  evidence  such  as  I  have 
describel,  commissioners  of  bankrupt  would  not  only 
be  authorised,  but  be  bound,  to  find  him  a  bankrupt,  by 
absenting  himself,  until  there  is  some  express  authority 
to  the  contrary* 


Cimceried  Act  of  Bankruptcy. 

I  shall  now  proceed  to  consider  a  fraudulent  commis- 
sioD,  founded  upon  a  coucerte^l  act  of  bankruptcy. 

This  is  a  subject  upon  which,  from  the  cases  already 
decided,  1  am  apprehensive,  that  full  or  satisfactory  in- 
formation cannot  yet  be  collected. 

But  I  shall  state  iu  chronological  arrangement  what  I 
have  found,  and  I  shall  intersperse  or  annex  my  own  ob- 
•crvationa. 

The  first  authority  upon  the  subject  is  by  Chief  Justice 
Lee  at  nisi  prius^  preserved  in  Bidlers  Nisi  Prius,  p.  39. 
vbere  it  is  said,  *'  to  constitute  an  act  of  bankruptcy, 
the  denial  of  the  party  must  be  with  an  intent  to  delay 
creditors;  therefore  being  denied  when  sick  in  bed,  or 
engaged  in  company,  will  be  no  act  of  bankruptcy;  and 
Ue,  Chief  Justice,  held  the  same  where  the  denial  was 
by  agreement,  in  order  to  take  out  a  commission.  Field 
^.Bellamy,  1752.  But  in  Bromley  v.  Mundee,  at  Guild'* 
iaU,  2d  oi  June,  1750,  Mr.  Justice  JPc^rf^er  held  it  sufti- 
fient  proof  of  an  act  of  bankruptcy ;  the  fact  proved  was, 
that  tbe  party  (in  cons^uence  of  an  agreement  made  at 
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the  meeting  of  the  creditors  two  hours  before,  at  whid 
he  and  the  plaintiH' both  were,)  was  denied  to  the  plain 
tiff's  clerk,  who  was  sent  to  deoiaiid  money,  lamen  qumrt 
for  how  can  such  a  denial  be  said  to  be  with  iuteut  b 
delay  the  creditor?  prohably  the  defendant  himself  ii 
this  case,  bad  concerted  or  been  privy  to  the  comniittinf 
the  act  of  bankruptcy:  and  under  such  circumstances,  t 
denial  by  agreement  has,  in  many  cases,  been  holdes  t< 
be  sufficient  proof  of  an  act  of  bankruptcy. — For  where  i 
person  has  beeo  assisting  in  procuring  such  an  act  a 
bankruptcy  to  be  committed,  it  does  not  afterwards  lit 
in  hit  mouth,  itor  shall  ke  be  permitted  to  aay  it  wai 
fraudulent  or  ineffectual.  But  such  an  act  of  bankruptcy 
will  he  of  no  avail  against  persons  who  were  not  privy  to 
it"     Bull.  N.  P.  39. 

Wliat  Chief  Justice  Lte  has  said,  is  founded  in  reason, 
because  a  creditor,  who  comes  to  receive  the  denial  of  the 
debtor,  and  not  the  payment  of  his  debt,  cannot  be  said 
to  be  delayed.  And  if  that  creditor  is  the  petitioning 
creditor,  upon  proof  of  this  in  a  court  of  law,  the  coo- 
mission  would  be  held  void ;  and  it  would  also  be  fiuper- 
seded  by  the  chancellor. 


i;f^»€U^WMD  ACT  OF  BAM&a^UPTlCY*  1:99 

Loi-d  Mam^dd.  I  also  much  doiibt»  how  far  such  an  act 
of  bankruptcy  comoiitted  by  coDBetitand  agreement  is 
Talidi,  with  respect  to  a  third  peisoo  not  privy  to  auch 
agreement  Certainly  the  bankrupt  himaelf»  and  all 
those,  who  dome  in  under  the  cooimisaion,  are  concluded 
to  sty  any  thing  alpainst  it  An  act  of  bankruptcy  in  the 
tveofthe  law,  is  considered  as  a  crinie;  but  where  is 
the  crime  of  denying  oneself  to  another,  by  previous 
enosent  and  agreement  ?  Hooper  v.  Smithy  1  Bl.  A.  441. 
N.P,     1703. 

In  the  first  statutes  the  bankrupt  is  called  an  offender  ; 
but  we  cannot  rest  any  legal  argument  or  conclusion  up* 
OQ  bankruptcy  considered  as  a  crime,  since  the  legislature 
itself  has  declared,  that  all  the  statutes  against  bankrupts  * 
shall  be  construed  largely  for  the  aid  and  relief  of  the 
creditors.     21  Jm.  1«  c.  19.  t.  1 . 

laan  action  of  trorer  for  goods  taken  in  execution,  the 
question  was,  as  to  the  time  of  committing  the  act  of 
bankruptcy ;  Bulkr,  Justice,  who  tried  the  cause,  held, 
that  if  a  man  leagues  with  some  of  his  creditors,  and 
keeps  house  with  intent  to  commit  an  act  of  bankruptcy^ 
ud  is  accordingly  denied  to  one  of  such  creditors,  it  is 
fraudulent,  and  not  a  good  act  of  bankruptcy.  But  if 
the  creditor  calling  be  not  a  party  to,  nor  acquainted  with 
such  agreement,  it  shall  not  operate  to  his  disadvantige, 
iad  the  denial  will  be  good  evidence  of  an  act  of  bank- 
niptcy.     Cawley  v.  Hopkim,  N.  P.  1785.     Cooke,  84. 

The  denial  to  the  creditor  not  connected  with  the  con- 
federacy is  unquestionably  a  good  act  of  bankruptcy  to 
all  intents  and  purposes  ;  and  upon  that,  even  one  of  the 
confederates  might  sue  out  a  commission. 

This  cause  was  tried  before  Mr.  Baron  Perryn  at  the  last 
Msises  at  Lancaster ^  when  a  verdict  was  found  for  thede* 
^Kiaots.    ScoH  moved  for  a  new  trial  in  Easier  term  last,  ^ 
and  staled  that  this  was  an  action  of  trover^  brought  by  the 
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late  sheriff  for  the  county  against  the  defendants,  wl 
bad  seized  the  goods  in  question,  irhiph  formerly  b 
longed  to  Hayes,  after  they  had  been  taken  in  executit 
at  the  suit  ofa  tfreditor,  in  Jpril,l717,to  whom  Ibe  sher 
bad  paid  the  value. — The  defendants  set  up  two  ansirer 
the  second  defence  set  up  by  the  defendants,  was 
cominiBMioD  of  bankrupt  taken  out  against //iryn,  in  Jan 
arif,  1788,  which  was  at  the  suit  of  the  very  persons  wl 
were  privy  to  the  deed  of  assigninent,  and  who  relied  c 
that  deed  as  an  act  of  bankruptcy,  under  which  cnmmi 
aion  the  two  trustees  were  cliosen  assignees.  To  this  tii 
plaintiff  bad  urged,  that  the  commission  of  banknip 
supposing  it  had  duly  issued,  did  not  apply,  becaut 
from  the  several  dates  it  appeared,  that  the  relatiou  di 
not  take  place  to  overhaul  the  execution ;  and  secondlj 
that  it  was  not  competent  to  the  persons  who  had  sigDe 
the  deed  of  assignment,  and  were  privies  to  the  tram 
action,  to  set  it  up  as  an  actof  bankruptcy,  whateveran; 
other  creditor  might  do  who  wan  no  party  to  it. 

Tbe  court  were  clearly  of  opinion,  that  the  parties  wb< 
were  privies,  and  had  assenred  to  the  deed  of  assignment 
could  not  set  it  up  as  an  actof  bankruptcy.    That  tit 


pt  KUiur  called  upon  hitn  to  ask  him  what  wu 
be  donew  He  tdd  Kibter,  that  the  most  sdviseabte 
«  coald  do  Was  to  commit  an  act  of  bankruptcy  by 
g  himself  tb  a  creditor;  which  he  accordingly  did. 
led,  1  hat  this  advice  was  gtren  without  theknow- 
if  the  petitioning  creditors,  or  any  desire  from 
though  they  had  before  desired  him  to  take  out  a 
Mion. 

hat  occasion,  both  Lord  Kenyan  and  Mr.  Justice 
said,  that  they  thought  the  evidence  of  Mr.  CnTtP- 
1  oot  prove  this  to  have  been  a  concerted  act  of 
iptcy.  His  evidence  is  positive  that  he  had  no 
inication  with  the  creditors  on  that  subject.  He 
le  advice  to  the  bankrupt  as  a  friend  to  him  and  to 
Mtitors  in  general ;  and  not  for  the  purpose  of  mak- 
■auduleot  bankruptcy.  It  was  hone»t  advice,  and 
:  beneBt  of  all  parties. 

•e.  Justice. — The  evidence  of  Mr.  Cratrder  is,  that 
Ivtce  was  given  entirely  from  himself,  without  any 
of  the  creditors  or  even  their  knowledge. — It  is 
lout  to  say,  that  it  is  a  concerted  act  of  bank- 
r.     Raberli  v.  TesMdale,  Peake,  37.     1790. 
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i;^ ;  thst  a  Jmc  Skjovo^  a  caHMwioo  wit  med 
Kful^  uoiuw^iicu  fomtoe  ore  cradjifia  pwwcd  ibdr  debts; 
tttd  tiitat  the  ^iebi  of  to^  prhriftTiag  cndlitor  aroie  oo 
Uro  DoCtf  to VB  by  the  btokrufit  a  bk  £mw  for  a  good 
oPMMleiaLoa ;  tbat  on  the  dCithof  Mmwdt^  m  tbeoM 
fetr,  tiie  goock  ia  qoMtkn  were  tdben  m  eseaituHiai 
the  ftuit  of  the  dc&adaat,  wiio  arrwpinied  the  afaetiff*! 
officer  to  tee  tbe  writ  execotcdL 

At  tbe  trial  it  was  cAjectal  by  the  covmad  for  tbe^ 
ieadant,  that  tbe  actios  of  trover  wat  OBproperly  bcpogkes 
at  it  would  Duly  lie  against  the  sheriff,  m  whose  biadk 
tbe  money  levied  by  the  executioo  lemaiBed.  Bat  thh 
was  over-ruled^ — It  was  then  iirged,  that  the  ooQimima 
was  frauduieotly  taken  out  for  the  purpose  of  avoidhl 
the  ffxef;ution. — Tbe  learned  judge  left  tbequeslioBtf 
fraud  to  tbe  jury,  having  first  observed,  that  he  thoagbt 
tbe  evidence  preponderated  in  favor  of  tbe  ptsintiff*;  thit 
the  act  of  bankruptcy  took  place  three  BMnkfaa  befotelks 
execution  was  thought  of ;  but  tliat  the  oommisaion  Ml 
taken  out  in  consequence  of  tlie  execution  ;  and  that  aa* 
der  all  the  circumstances,  the  jnry  might  perhaps  ht 
warranted  in  finding  the  bankruptcy  fraudulent.  Venhcl 
for  tlie  defendant. 

Scfl  per  Eyre,  Chief  Justice. — ^I  do  not  aeesafficiast 
ground  for  saying  that  tbe  bankruptcy  was  (raudaleDt 
'--There  appears  to  be  nothing  beyond  mere  suspicioa^ 
It  is  indeed,  highly  probable,  that  tbe  ccMnmisaaoaof 
bankruptcy  was  sued  out  in  order  to  defeat  the  billcf  lak 
made  under  Uic  execution.  This  has,  I  doubt  not,  biaa 
frequently  done ;  nor  is  there  any  injustice  in  it :  one  cre- 
ditor endeavours  to  gain  an  advantage  over  the  othai 
cruditors  by  taking  his  whole  debt  in  execution ;  th^^oc 
theotlwr  hand,  when  they  see  all  tbe  effects  Hkely  tobi 
swept  away,  endeavour  to  set  aside  that  exectition  by  i 
f^mmiision,  ia  order  to  obtain  an  equal  dislribntioa^ 
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Maisotrue,  that  this  may  oe  done  by  the  contrivance  of 
the  bankrupt,  and  the  whole  may  be  a  collusion ;  in 
which  case  the  court  will  interfere ;  but  where  the  par* 
tiei  before  the  court  are  both  creditors,  standing  in  an 
equal  degree  of  right,  and  equally  entitled  to  favour  i 
unless  there  be  some  circumstance  of  collusion  on  which 
we  can  place  our  finger,  the  bankruptcy  must  take  effect. 
The  question  is  not  whetlier  this  commission  has  been 
liken  out  to  avoid  the  execution;  but  whether  it  has 
been  so  taken  o|it  with  the  collusion  of  the  bankrupt 
kimself  ?     Meahdm  v.  EdmoMMon,  1  Bos.  and  PuL  369. 

I  have  thought  it  my  duty  to  insert  this  case  in  its  or« 
der;  but  we  cannot  collect  from  it  what  were  the  ideas  of 
Mr.  Justice  Rooke,  or  Chief  Justice  Eyre,  respecting  a 
ftiMiuleDt  act  of  bankruptcy,  or  a  fraudulent  commission. 

If  an  act  of  bankruptcy  has  been  committed  without 
ooQtrivance,  collusion,  or  confederacy,  one  can  scarcely 
•Be  how  any  subsequent  commission  founded  upon  it  can 
be  fraudulent,  whatever  may  be  the  consequence  to  ail 
iirtermediate  transactions. 

Lord  Eidon  has  said,  **  it  has  been  long  settled  as  to 
Ik  objection  upott  a  concerted  act  of  bankruptcy,  that  if 
tk  party  can  support  the  commission  by  another  act  of 
kakruptcy^  he  may.     This  was  first  settled  in  the  case 
rf  Mr.  Drowmy  agent  to  the  Duke  of  Portland ;  where 
a&er  a  verdict  for  the  assignees,  and  a  new  trial  granted 
by  the  Coort  of  Kings  Bench,  the  concerted  a'^.t  of  bank- 
ruptcy was  given  up.     Upon   this  petition  two  grounds 
were  taken;  first,  that  if  there  is  nothing  but  a  concerted 
act  of  bankruptcy,  and  no  other  can  be  shewn,  another 
commission  would  be  equally  without  support.     With 
n^rdto  that,  as  upon  this  objection  of  a  concerted  act 
€f  bankruptcy,'  a'decision  is  more  desirable  than  any  rea< 
i(VMP8,   I  Yf  ish  to  be  informed,  whether  any  authority 
can  be  produced*  that  a  creditor,  not  a  party  to  th^ 
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• 

transaetion,  can,  or  cannot,  make  a  concerted  act  of 
bankruptcy  among  other  persons,  the  ground  of  a  com- 
mission taken  out  by  him.  1  recollect  cases  in  which  it 
was  settled  upon  a  singular  ground,  that  an  assignment 
of  all  the  property  is  an  act  of  bankruptcy  ;  though  the 
direct  and  immediate  object  is  not  to  delay,  but  to 
satisfy  the  creditors  :  but  it  was  held,  that  a  trader  had 
not  a  right  by  deed  to  place  his  property  under  a  dis- 
tribution different  from  that  ordained  by  the  bankrupt 
law ;  and  it  was  carried  to  the  extravagant  length,  that 
though  the  assignment  was  intended  for  the  benefit  of 
all  the  creditors,  including  that  one,  yet  it  was  an  ad 
of  bankruptcy. 

**  In  the  case  of  Bamford  y.  Barony  in  which  I  was  coim- 
sel,  an  attempt  to  set  up  such  an  assignment  as  an  act  of 
bankruptcy  was  made  by  a  person  who  was  a  party  to  the 
transaction  ;  and  the  opinion  of  the  court  was,  that  such 
person  could  not  represent  it  as  an  act  of  bankruptcy;* 
that,  according  to  the  common  expression,  his  mouth  . 
was  shut:  but  the  understanding  of  the  bar  was,  that  there 
was  nothing  to  prevent  another  creditor,  not  a  party  to 
the  transaction,  from  treating  that  as  an  act  of  bankrupt- 
cy.   An  inference  favoured  by  the  expression,  that  the 
mouth  of  that  particular  creditor  was  shut ;  and  I  beliefe 
many  commissions  have  been  in  iact  supported  upon  aucb 
acts  of  bankruptcy  by  persons  not  parties  to  them.  If  that 
can  be  maintained  as  to  an  assignment,  a  denial  by  agree* 
ment  between  the  creditor  and  the  debtor,  must  be  con-  ' 
•idered  equally  liable  to  objection,  as  a  concerted  act  of 
bankruptcy.    It  is  clear,  therefore,  that  this  commisaioiiy 
standing  on  that  concerted  act  of  bankruptcy  cannot  be 
supported.'*    Expartt  Bourne,  16  Fe$.  145. 

With  regard  to  a  trust  deed,  it  is  now  held  to  be  a  cohh- 
plete  act  of  bankruptcy ;  but  no  one,  who  has  assipti 
td  to  it  by  his  subscription,  or  by  bis  words  or  conduct 
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can  Llerwards  be  the  petit ionihg  creditor^  and  sue  out  a  j 
commission  upon  it  as  an  act  of  bankruptcy.  But  any  or^  * 
ditor»  who  has  never  expressed  his  consent,  may  sue  out 
acommisaioo  upon  it  as  a  complete  act  of  bankruptcy«- 

A  distinction  may  therefore  exist  between  that  case  and.. - 
10 set  of  bankruptcy  by  keeping  house. 

If  a  trader  keeps  house,  or  is  denied  only  to  one  parti* 
I  cuitr  creditor,  or  to  certain  creditors  who  go  by  agree- 
meot,  for  the  purpose  not  of  demanding  or  receiving  pay* 
ouBt,  but  merely  to  he  denied,  there  is  m  fact  no  'act  of 
btokruptcy  ;  and  if  any  creditor  were  to  sue  out  a  com- 
miaikm  upon  if,  not  being  an  actor  in  it,  and  without  any 
knowledge  that  it  was  a  denial  by  coiifederacy,tbough  the 
cbaiiceUor  would  not  be  inclined  to  supersede  the  com- 
lainion,  yet  I  cannot  see  how  it  could  be  supported  in  a 
court  of  law,  in  an  action  by  the  assignees,  if  the  defendant 
proved  by  his  own  witnesses,  or  by  the  cross-examination 
of  the  piainf  iff 's  witnesses,  that  the  denial  proved  was  pre- 
coocerted  with  the  trader.  The  basis  of  the  commission 
vanishes.  It  will  therefore  be  prudent  for  every  petitioning 
creditor  to  go  and  demand  payment  himself  before  be  sues 
out  a  commission  upon  an  act  of  bankruptcy  by  keeping 
bouse  :  he  will  then  be  sure  that  the  denial  to  himself  is 
oaobjectionable. 

The  Petitioner  had  at  the  Spring  Assises  at  Lancaster, 
ISIO, obtained  a  verdict  against  Duckworth,  »ubject  to 
a  case:  Duckworth  applied  to 'a  person  of  the  name  , 
of  Robertson,  and  told  him  that  if  Gouthwaite  succeed- 
td  in  the  case,  his  execution  would  sweep  away  the 
vbole  of  the  property^  and  therefore  it  would  be  better 
he  should  be  a  bankrupt.  Robertson  applied  to-  a 
creditor  of  tlie:  name  of  Lyon,  and  ap{x>inted  him  to  call 
on  Duckworth  the  next  morning,  wliich  he  did,  and  was 
denied.  Lyon  then  took  out  the  commission,  which  he 
carriod  on  hoaiilely  against  XX\^  bankrupt :  tlie  object  was 

VOI^  II.  L 
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to  supemde  tbe  eomniflSMiDt  am  the  gratlnd  of  itt  bi^ 
ii»g  issued  oo  a  cxNiGcrCed  set  oClmakruptcjr* 

Mr.  Leacb  resisted  the  tpplualkm  oo  aa  ifidi?it  kfi 
Lyon,  statieg  tbtt  be  cdled  upon  the  beokrupl  ie  tamh 
quence  of  bis  appointment  with  RobertsoBf  and  had  te 
iilea  that  he  irould  hate  been  ilenried ;  and  thitefen  if  thd 
act  of  bankruptcy  bad  been  coooerted,  it  wia  not  a  hiftdf. 
ly  GDmmission,  but  bad  been  conducled  boma/M  aad  all 
in  coilasion.  -m 

1  he  Lord  Ckmmc^ler.  '*  Without  doubt  a 
may  be  taken  out  to  defeat  an  execution,  bmt  ikm  U 
nui  be  the  eommittiom  of' the  bankmpi.  Tbe  banknipt 
fairly,  but  it  would  be  leaning  too  much  tJwaldilkii 
affidavit  to  sav  this  is  not  a  concerted  act:  itiihiiA 
upon  Lyon,  but  this  coromissioD  must  be  aupersaMwAl 
costs.**     Eiparte  GmUkmaiie^  Roie  87-  -i 

In  this  cns€  Lyon  did  not  call  of  his  own  atootd,  kl 
bjr  the  desire  of  Robertson  ;  so  Lyon  was  an  actor  ia-tt| 
confederacy.  If  any  other  creditor  had  called  and  farf 
been  denied,  the  commission  would  hare  been  talidi    '^ 

Loid  Eldon  has  us^  an  expressioa  here,  wbicb  halH| 
often  repeated,  ti&  ii  muii  not  be  the  eoimmnom  ef  4 
buftkntpt^  d 

Lord  Eldon  will  permit  me  to  make  this  obMnaliH 
upon  it,  viz.  that  if  his  naeaning  is  only,  that  the  eoanif 
sion  will  be  void,  when  the  act  of  bankruptcy  and  qM 
mission  are  concerted  between  the  trader  and  the  petitMi 
ii^f  creditor,  I  agree  with  his  Lordship  that  all  the  aatba 
ritics  concur  in  that  conclusion ;  butldonot  think  thattti 
proposition  can  be  extended  fufthec. 

h^ery  act  of  bankruptcy  on  the  part  of  the  baakraf 
is  a  voluntary  act,  except  upon  an  arrest ;  aad  then  i 
the  trader  cannot  pay  or  obtain  bail  he  may  be  compella 
to  become  a  bankrupt. 

Nc^hing  is  more  honest  or  more  honourable  »  a  traA 


>  a  nrplm  of  60,0001. 

luDg  could  be  more  bonouraUe,  bat  tiie  ict  of 
iptcy  wu  quite  Toluntary  on  hi*  part- 
tnder  were  to  all  a  mMting  of  bta  crediton,  and 
Itdl  tfaemhe  wM  not  able  to  pay  them  all,  itid 
ire  be  was  determined  not  to  pay  a  single  one  till 
I  compelled  to  do  it,  and  be  abould  immediately 
id  from  hit  dwrlbog,  or  keep  hia  bouse,  or  make 
igmncnt  of  all  bis  property  in  trust  for  tbem,  it 
be  tbe  trader's  act  of  bankruptcy ;  and  the  com* 
D  soed  out  upon  it  by  any  creditor,  I  conceive 
be  mimpcKhable. 

trader  were  to  tellhiisemntto  ny  to  ereiy  ere- 
rho  called,**  ray  master  it  at  home,  but  I  am  not  t» 
Me  of  you  t^  have  access  to  him ;"  that  I  should 
Would  be  an  unqoeatioMble  act  of  bankruptcy, 
ly  one  creditor  mtgbt  sue  out  a  commitsion  upon  iU 
Mtrtty.  rM«fsl(,  see  ante,  141,  tbe  court  of  King'* 
fadd,  tiiat  it  was  no  objection  to  an  act  of  bank' 
'that  tbe  trader  was  adTised  to  liave  recourse  to  it 
itad. 

Mtld  think  that  it  would  ipparently  be  still  less  ob^ 
iable,if  tbe  trader  was  his  own  coootellor,  or  follow* 
••  of  hi*  nwn  ^ntiBripnrw  nr  ■nnn>hf>naiantt.and 
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«  • 

act  of  baiikruptcj-vl  cAnn<>t  sugf^rest  any  legal  objectio 
to  the  com  mission  V  if  he  even  afterwards  gives  infbrnu 
iion-to  A  partiduler  crpflitor,  by  what  witnest^es  it  may  h 
provejd.  i: 

ImWd  nitietyiiine  out  of  one  hundred  are  in  fact  wi! 
linpfor  tViendly  commission!!' ;  and  I  cannot  sec  that  an 
just  ohjection  can  bo  made  to  them,  if  the  act  of  bankrupt 
cvisiiot  <^omn\itted  by  confederacy- 

Lord  Kldonjn  one  ciise  lately  directed  the  commissioD 
rr*  to  inquire  and  to  report  to  him  how  the  petitioning 
cre^ii^tor  became  acquainted  with  the  proof  of  the  act  ol 
bankruptcy. 

.  Tbe  result  of  that  investifration  would,  perhaps,  shefr 
tliHt  the  petitioning  creditor  was  a  confederate  in  thecoiti* 
mission  of  the  net  of  baukruptc}\  which  would  clearly 
vitiuto  tlif"  cx>mmission. 

Loni  j'ldon  has  frequently  said  that  a  commission  nny 
be  ^ued  out  to  defeat  an  execution,  providtd  ii  is  the'en^ 
imis\i(m  of  a  creditor^  and  not  that  of  the  havkruptt  tMdi  i 
alnNtyn  vitioHs,     Exparte  Bowes,  10  Ves.  541. 

But  if  a  trader  foreseeing  an  execution,  and  knowiqg 
that  be  soon  afterwards  must  become  a  bankrupt,  t  should 
Hlink  that  he  would  act  like  an  honest  man,  if  he  voIiiBi 
tarily  became  a  bankrupt  in  tlie  most  notorious  manner, 
either  by  making  a  deed  of  trust,  or  by  absconding;  if 
lie  did  not  commit  an  cict  of  bankruptcy  before  the  eie» 
cution,  when  bankruptcy  was  inevitable,  he  would  do  the 
same  iiiiurv  to  the  rest  of  the  creditors  as  if  he  had  made 
a  fraudulent  preference. 

When  a  trader  is  arrested,and  he  sees  no  prospect  of  •■ 
escape  from  bankruptcy,  it  would  be  prudent  to  execiltl 
imroediatHy  atrustdeefl  of  all  his  ertect«,by  which  a  coirf 
mission  may  be  procce*le«l  upon  many  weekssooner;  ani 
if  thecredilori^  disipo^ed  ho  nv\\  come  in  under  his  coflft 
mission  and  discharge  the  bankrupt  from  imprisonment 
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This  is  now  frequently  doiie,  and  I  have  never  heard 
any  objection  stated  against  tbe  propriety  of  it. 

IhiYcnovr  examined  every  case  wliicli  1  hate  found 
ipon  the  trading  and  acts  of  bankruptcy  ;  aiidtbe  present 
hw  resulting  from  tbese  cuses  I  cousider  to  be  exactly 
tbe  same  in  England  and  in  Ireland. 

Tbe  act  of  bankruptcy  by  the  petitioning  creditor's^Compoundin;; 

J.  ...      ,  •111  1  with  the  Ijeiiii- 

compoundjng  with  tne  person  against  whom  lie  lias  sued  ouiug creditor. 
OQt  a  commission^  is  explained  ui  vol*  1.  p^'  246. 

The  following  cases  and  observations  did  ^lot  occur  .to. 
iiie,iQ  time  to  have  tbeni  inserted  ip  their  proper  places. 

Tbe  following  tUsiprius  case,  uppn  .departing, fromi tbe  ^^^^inf^^^ 
icalm,  was  omitted  in  its  proper  pl«(ce.  •  .i.  :.r 

h  deserves  attention;. see  p.  47,  aifte*     \     • 

Hofiatt  without  the  knowledge  of  his.  copartner,  had 
Milcd  for  the  continent,  .under  an  assunieil  nunie,  with  a 
Uv,  whom  he  hud  carried  oif  from  her  husband. 

Tiiere  was  no  evidence  as  to  the  embarrassed,  state  of 
tiu:  partneiship  concerns  before  Mofiatt*;)  dc[)artuio.      , 

Uwasa  question  before  Lord  Fillenborough  at  uiai  priMS 
vlM:tber  this  was  an  act  of  bankruptcy. 

Lord  EHcnburough.  '*  Whether  Molfattconnnitted  an 
xt  of  bankruptcy  by  departing  the  realm,  depends  upon 
vlnt  are  supposed  to  have  been  his. intentions  at  the  time. 
Tomake  this  an  act  of  bankruptcy  he  must  co  instanU  have 
co&templated  the  defrauding  or  delaying  of  his  creditors. 
A  person,    however,  may  be  supposed  to  foresee  and  to 
ioteud  whatever  is  the  necessary  consequence  of  his  own 
^s;  and  if  the  necessary  consequenceofMofl'ait's  going 
ibroad.  was  that  his  creditors  should  be  delayed,  then  I 
tbiok  he  committed  an  act  of  bankruptcy.    But  the  case 
viU-be  otherwise,  if  this  neither  was  his  principal  object, 
tior  from  his  leaving  a  partner  behind  him,  or  from   any 
other  circumstance,  was  it  necessarily  in  his  contempla- 
tion as  an  eiTect.  of  the  line  of  conduct  he  was  pursuing. 
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^  Had  there  been  proof  of  his  being  piesKd  by  debte  at 
the  tinie»  I  ahouki  not  bave  hesitated  ia  saying,  that  ha 
bad  committed  an  act  of  bankruptcy ;  but  as  tbe  eridenoe 
stands  it  is  a  question  for  tbe  jury/'  Rmubottom  v.  Lss% 
1  Cmmp.  S7e.  1808. 

Truflt  deed.         The  following  case  lately  occurred  within  my  practifls 
as  a  oommissioner. 

There  was  a  deed  of  trust,  and  tbe  creditors  bad  raceifb 
ed  several  dividends  under  it :  tbe  trader  waa  afterwaidi 
ttiade  a  bankrupt  upon  a  subsequent  act  of  bankvuptqr. 

The  creditors,  wha  had  received  tbe  dividends  undsr 
tiie  tnHt  deed,  applied  to  prove  the  reominder  under  tbe 
commission :  I  refused  to  admit  them  to  prove  any  tbi^f 
unless  they  refunded  what  they  bad  received,  and  tbm 
tjiey  wouhl  be  entitled  to  prove  tbe  whole  original  debt. 

The  assignees  would  clearly  be  entitled  to  recover  ths 
dividends  paid  to  each  creditor^asso  much  money  received 
for  their  use,  the  money  being  received  after  a  known  set 
of  bankruptcy;  and  therefore  it  was  a  payment  neither  pro* 
tected  by  the  45  Geo.  3.  c.  135,  nor  by  any  other  statute. 

This  is  one  of  the  numerous  inconveniences  of  m  tnMt 
deed  in  case  of  a  trader,  vis.  that  every  one,  who  psy« 
money  to  a  trader,  or  receivea  money  from  him,  with  s 
knowledge  that  he  has  aasigned  all  his  effects  by  a  tieel 
deed,  may  after  any  distance  of  time,  be  compelled  lore* 
pay  it  or  to  refond  it  to  his  assignees,  if  be  is  made  a  bank- 
tupt,  whilst  a  suttcient  debt  or  debts  remain  to  auppoit 
a  commission  upon  that  act  of  bankruptcy. 

To  those,  who  have  a  knowledge  of  tbe  trust  deed,  ths 
efflMt  must  be  the  same  as  paying  to,  or  receiving  fmob 
a  trader  in  prison,  who  lies  there  two  months. 

No  debt  contracted  after  the  execution  of  the  trust  desA 
cfltu  be  proved  under  a  subsequent  commission,  if  Ibe 
creditor  bad  notice  of  the  trust  deed  at  the  time  be  pti^ 
milted  the  bankrupt  to  oontrtct  the  debL 


•■  many  yenis  to  brii^  to  »  coocluaioo.  and  whilst 
wndii^r  Doder  >11  these  disailvwta^es,  any  creditor, 
debt  it  one  hundred  potiods,  and  who  hsa  Dot  la- 
to  take  a  dividend  under  the  trust  deed,  may  tnc 
ommission  of  bankrupt,  aad  may  undo  or  uonvel 
hvag  which  has  been  done  by  the  trustaes ;  -oo  cue 
icbase  under  it  with  security,  for  tlie  property 
XTccOTered,  and  be  divided  amongst  tbe  creditors 
he  commission,  and  the  purchaser,  if  he  has  paid 
rcbasR  money,  can  have  no  sbure  ol  it  back  under 
amission  ;  for  he  bad  bought  it  with  a  itvowledgie 
ct  of  baukruptcy,  and  hit  only  remedy  would  be 
;  tbe  trustee  personally. 

1  Eldon  lately  mutitioued  anottier  olyectioa  to  a 
eed,  vi&"  that  if  an  insolvent  trader  beiorebe  exc- 
tbe  trust  deed  made  a  fraudulent  preference  1^ 
any  particular  creditor  bis  debt  tn  full,  tbe  credi- 
■enting  to  the  trust  deed  could  have  no  remedy." 
t  is  tbesamemoralfraudaia  preiereocem^inei- 
oo  of  bankruptcy;  but  it  is  a  fraud  which  courts  of 
i  equity  have  notyet  been  able  to  i>reveator  correct 
be  other  hand,  tbe  advantages  of  a  commissioa  aiCi 
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•chancellor  within  a  few  day?,  or  immediately,  (if  it  is  nc 

■cessans)  in  a  summary  way  and  at  a  little  cxpence  ca 

'correct  their  errors.    The  expences  of  a  commission  i 

London  are  fixed,  and  suhjectto  the  superintendence  t 

the  chancellor,  and  are  small  compared  with  the  costs  c 

all  other  legal  proceedings. 

From  the  complicated  disadvantages  of  a  distributioi 
by  an  assignment  in  trust  for  the  creditors,  this  modehai 
become  in  a  great  degree  disused.  Failure  and  insolvency 
will  always  bear  a  proportion  to  the  extension  of  com- 
•merce  and  increafie  of  population  ;  but  uothins^  has  ang- 
niented'oflate  years  the  number  of  bankrupts  so  much  A 
the  experience  of  the  inslaljility,  and  the  innumerable 'dis- 
advantages, of  assignments  by  a  trust  deed. 
D<>iiia]by  a  In  page  0-1, 1  hare'  said  upon  my  own  authority  only, 

'  that  evidence  of  a  denial  bv  the  wife  of  her  husband 

ought  Vr^nainly  not  to  be  receiTe<1. 

The  evidence  oF  the  wife  upon  oath  cannot  be  received 
to  prove  her  husband's  bankruptcy ;  iherefort^  no  declara- 
tion of  her  oughi  to  be  admitted.    ' 

I  have  found  since  in  a  MS.  note  of  my  own,  that  LorJ 
Eldon  held  the  same  in  Exporfe  Smith,  Jngnst  nth,  1811- 

But  if  a  witness  should  swear  thnt  he  heard  the  has- 
band  order  his  wife  to  deny  his  being  at  \\owe  to  a  credi- 
tor ;  and  it  is  proved  by  the  same  or  some  other  witni*s8, 
that  the  wife  soon  afterwards  did  deny  him,  when  he  vm 
at  home,  this  I  should  think  would  be  sufficient  evidena 
of  his  keeping  house. 

Any  creditor  except  the  petitioning  creditor  migh 
prove  that  he  was  denied.     See  Vol.  1.  p.  183. 

I^rd  Eld^n  has  said,  that  where  a  servant  denied  hi 
master  by  his  order  to  a  creditor,  whom  he  named,  bv 
be  could  not  swear  to  the  exact  time,  which  was  mat< 
rial,  the  creditor  could  thtrefore  confirm  him^  lo  as  t 
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intertain  whether  the  call  be  so  connected  trilh  the  direction 

mtomakean  act  of  hankruptci/.  ExparteFcw^er^l?  Ve$.'l\6. 

Id  that  case  the  bankrupt' after  the  ae^judication  and 

before  the  insertion  of  tlie  advertisement  in  the  Gazette, 

preferred  his  petition  to  stay  the  aJvertiMnienty  and  t6 

rapersede  the  c6mmission,  because  there  was  not  a  sulR- 

dent  proof  of  an  act  of  bankruptcy  np6n  the  proceedings. 

The  clianccllor  ordered  the  advertisement  of  the  bank- 

ruptcy  in  the  Gazette  to  be  suspended,  and  an  affidavit 

oft  suflTicient  act  of  bankruptcy  to  be  lard  before  him. 

But  that  not  proving   satisfactory,  he  supers(Kied  the 

commission.     Eiparte  Fmter,  17  f^cs.  414.  I  itoic^  4P. 

Mr.  Rose  in  his  report  says  the  supplemental  nilidavjt  snppienentai 
was  to  have  been  filed  with  the  pfoceedings.    But  it  does  IS^^'t '^"bank- 
not  appear  from  either    report   that  this  supplemental  "'P^y- 
(kpositioii  was  to  be  made  before  the  commissioners. 

They  seem  to  be  the  only  persons  competent  to  ex- 
unine  the  party  making  such  a  deposition,  and  such 
additional  deposition  may  be  made  before  them  at  any 
time  till  the  commission  is  completely  concluded. 

Having  consulted  Mr.  Fesej/t  who  does  not  say  in  his  re- 
port that  the  aflidavit  was  to  be  filed,  and  kept  with  the 
proceedings,  he  thinks  that  the  chancellor  did  not  make 
ideclaration  to  that  effect,  but  that  he  only  wished   the 
aOi<lavit  to  be  made  for  the  satisfaction  of  his  own  mind. 
If  the  affidavit  had   been    made  before  a   master  in 
chancery,  1  conceive   it  could   have  been  of  no  avail  to 
have  filed  it  with  the  proceedings ;  because  it  could  not 
tare  been  made  evidence  after  the  death  of  tlie  deponent 
like  a  deposition  taken  before  the  conimy»sioncrs  by  the 
SGeo.  2.  c.  30.  8.  41. 

My  colleagues  and  myself  were  lately  requested  to 
aamine  a  witness  respecting  an  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  though  the  commission  had  been 


opened  wd  proceeded  ia  several  oiootbs :  at  the  appli 
cation  was  quite  new  to  me  in  practice^  at  the  fiitt , 
thought  it  could  not  be  done,  but  upon  examining  thi 
statute  5  Geo.  2. 9'.  30.  s.lQ.  I  found  the  worda  an 
clear  that  we  may  enmiue  e«fiy  ftrmm  (except  tb 
bankrupt  and  bis  wife)  at  any  meetu^^  toMcki9g  otf  sMfMn 
r eliding  toat^f  act  of  bankruptcy  ctmmkudfy  fJk  Inmknft 
The  reason  assigned  for  tbe  application  waa  fiur  and 
honourable,  viz*  if  a  party  menaced  with  an  action  fay 
the  assignees,  saw  a  sufficient  act  of  haokruptcy  vnmi 
before  the  commissioners,  which  could  be  proved  ip 
a  court  of  law^  be  would  not  resist  tbeactioflu 

From  the  authority  I  have  referred  to^  the  commiasioii* 
ers  have  lull  power  to  do  it  at  any  time^  of  their  ova 
accord;  and  Isee  no  reason  U>  doubt  why  itshouW 
not  be  received  in  evidence  in  any  action  fay  H^ 
assignees  under  tbe  49  Geo.3.  c.  121,  $.  10,  though  pro- 
bably the  proof  of  the  act  of  bankruptcy  before  the  oqjo- 
missioners  subsequent  to  their  adjudication  was  not  is 
the  cooCemplation  of  the  framers  of  that  statute. 
PfaodaieBt  I'his  csso  lately  occurred  within  my  experience.  A 
pieferenc*.  trader  was  bona  jidt  indebted  to  fais  brother  a  aum  si 
money,  for  which  he  bad  given  bim*  long  before  fail 
bankruptcy,  a  warrant  of  attorney  to  confess  ajudf 
ment.  The  trader  finding  that  bis  bankruptcy  was  iO' 
evitable,  advised  bis  brother  to  take  bis  goods  in  isaecv 
tiou,  and  tbe  day  after  tbe  execution  was  levied,  h< 
committed  au  act  of  bankruptcy  by  absconding.  Thesi 
is  no  case  decided  similar  to  this ;  but  I  should  ttiink  I 
a  jury  should  find,  of  which  there  would  be  no  doubl 
that  the  goods  were  taken  in  execution  in  conseqwM 
of  the  communication  given  by  the  trader,  in  coQlm 
plation  of  his  bankruptcy^  the  judges  would  detOFOMl 
it  was  a  fraudulent  preference  on  Uie  part  of  tht  banli 
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npr,  aad  that  the  aisigiieet  might  recoTer  the  vtlue  of 
ttegoods  to  tmken  io  to  action  of  trover. 

Id  Mr.  C0oW$  Bankrupt  Law,  67,  there  is  this  Bbott  irsecattir 
ifort.  /^*^»»«- 

Tflrtilor  ordeied  the  residue  of  his  estateto  be  cnir 
pkqi«d  io  carryiag  oo  his  trade,  this  residue  is  liable  for. 
iB  the  debta  of  the  trade.  Hamht^  v.  Hammaml^  at  the 
lfiUB,lT86. 

la  a  case  where  a  testator  had  directed  that  bis  wife 
Aoali  carry  on  his  business  till  the  trustees  under  the 
will  should  place  his  sons  in  it.  She  afterwards  became 
t  buikmiiL 

She  had  received,besides  the  stock  in  trade  76S\.  of  the 
testslor's  assets.  A  question  was  raised  whether  the  gc  « 
lEiri  assets  of  the  testator  were  subject  to  the  bankruptcy? 

Ldid  Ekhm  considered  this  a  point  of  great  import- 
aooe,  and  directed  a  second  argument. 

Lord  EUhm  after  agitating  the  subject  is  made  to  con^i 
dide  tbua :  ^  My  opinion  upon  this  case  is»  that  it  is  ini- 
poaible  Io  bold,  that  the  trade  is  to  be  carried  on,  perhaps 
far  s  century;  and  at  the  end  of  that  time  the  creditors, 
Ming  with  thst  trade,  are,  merely  because  it  is  directed 
iy  the  will  to  be  carried  oo,  to  pursue  the  general  assets 
4iitribiited  perhaps  to  fifty  families." 

The  order  was  that  the  proof  should  stand  in  respect 
if  the  sum  of  7(181.  withoot  prejudice  to  filing  a  bill.  No 
Ml  was  filed.    EtpaHe  Garland^  10  Tes.  110.  1804. 

Where  an  executor  carries  on  the  testator's  tnidc,  and 
ia  consequence  of  that  trade  becomes  a  bankrupt,  bow 
Ae testator's  property  and  his  own  private  property  are 
Is  be  diatribtttttd  onder  tbe  commission,  I  do  not  find 
Is  ht  seltM ;  and  aflter  the  doubts  expressed  by  Lord 
BUm^  I  should  express  my  opinion  with  great  diffidence. 

If  the  creditors  of  the  testator  and  tbe  leigatees  did  not 
insist  upon  paynwnt,  when  thf}*  could  hare  done  it»  there 
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seems  to  be  no  reason  why  tb^  abouid  beve  a  pneferenoe 
before  the  ui^w  creditors  of  the  trade,  and  for  the  old  ere- 
ditcMT  the  executor  ougtu  tobc  permitted  to  pro.ve  under 
his  own  commission.  The  specific  assets  of  the  testator 
renaiuiiig  in  specie  being  left  in  his  onler  or  disposition 
would  prol)abiy  pass  to  the  assignees  to  be  divided.  I 
should  be  of  O(>iiiiou  that  his  own  private  property 
would  be  liable  to  the  bankruptcy,  but  subject  first 
to  his  own  private  debts. 

'JMie  trade  with  res|x;ct  to  thai  may  he  consider^  4 
partnership  concern. 

But  when  such  a  case  hrp|u  liS,  nnd  much  pro|>erty  is 
involved,  there  will  probably  be  many  iuiportaut  ques* 
tions  for  the  chancellor  to  determine. 

The  following  case  will  in  some  dejrree  confirm  whafr 
I  have  said  in  p.  24.  ante,  viz.  that  a  scrivener  .nmst  be 
a  depository  of  other  men  s  moni^y. 

**  A  scrivener  runs  away  with  ^(K)Ol.  with  which  lie 
**  was  intrusted  to  lend  out,  and  altscomls  hiuifielf ;  ami 
^'  after  some  time  writes  to  the  party  that  if  he  will  take 
*'  5(X)I.  of  Ills  money,  nnd  give  him  a  discharge,  he  should 
'*  have  it;  which  lie  did,  not  knowing  how  to  come  by 
*•  his  money,  yet  afterwards  the  creditor  was  relicTcd 
•'  in  chancery  for  the  rest,  notwithstanding  his  own  re* 
••  lease.  Inter  l)r.  Lake  and  Dt^/ie;  for  l\v  Lord  -Kgrr- 
*'  ton,  volcfifi  uonjit  injuria y  »i  duh  sit  iuduclns  ad  rausriH 
*•  tiendmir     (inodinfi^e,  MH.    Stl  EdU.  . 

It  is  vcTV  probable  thut  this  extiaordinary  <ase  was 
the  of:cnsion  ot'int  reducing  a  scrivi^nerhito  tlic  :21  Jac,  r.  19. 
p.-iwTiiAg  the  !»•  P-  '-i'>>  <»"'^  »i»d  in  the  following  pages,  1  have  coU 
lected  the  cashes,  in  which  it  has  been  decided  that  a  per^ 
son,  who  is  domiciled  abroad,  hut  who  trades  to.  Eugiaad^ 
and  who  occnsionally  comes  to  Eng/afidy  and  commits  Aa 
act  of  ha:)kru;)tcy,  may  he  made  a  bankrupt. 
-   fViUiams,  who  was  generally   resident  in  Ireland,  but 


realm. 
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wbo  had  a  partner  in  Entrland^  came  to  London ;  andliav-  i>ep^««  ««* 
ugfcmtimitted  an  act'  of  bankruptcy,  had  a  commission 
cfbankfupt  sued  out  against  him ;  tliere  was  litth*  dotibt 
but  he  was  subject  to  the  bankrupt  laws;  see  p.^l.ante. 
But  there  wan  a  peculiarity  rri  the  act  of  bankruptcy, 
which  has  been  omitted  to  be  explained.  It  wnm  for 
itfniing  the  realm  in  retnniing  home  for  tear  of  being 
arrested.  It  :ippeared  that  he  returiie«l  sooner  than  he 
TouUI  have  done,  if  it  had  not  been  under  the  induonce 
rfsuch  an  apprehension. 

The  law  was  \*ery  clearly  nnd  ably  laid  down  at  nisi 
fWffby  Mr. /ushre  Cliamlkre^  fVif/iarnsv.  ^umh^  1  Camp. 
-V.P.  152.      . 

Toe  unanimous  opinion  of  the  court  of  Common  Pleas 
ii  afterwards  very  clearly  given  by  Lord  Chief  Justice 
Uuiksfield  in  the  fol|owin«;  words: 
j  The  plaintifl'  [tVi/liums)  comes  to  Ea^l'ind,  he  lives  a 
[  peat  pari  of  the  year  in  England^  his  family  is  here,  he 
i  comes  hiiher  in  consecpience  of  his  embarrassments,  for 
j  the  purpose  of  settling  his  afl'airs ;  and  while  he  is  here, 
I  Irousiderable  creditor  of  IViHiamstiud  Aloriranis,  as  the 
I  fiiiiintitf  thinks, about  to  arrest  him.  He  instantly  quits 
Ehsland  and  returns  to  Ire/and.  Is  not  this  then  an  act  nf 
knkruptcy?  Several  of  thecases  cited,  and  {)articul:ir]y  that 
dAUirtifder  y.  I  aughau,  shew  that  he  may  be  arrested 
bere.add  that  if  he  lies  in  prison  two  months,  he  will  be 
ibankru|)t.     To  avoid  an  arrest  he  runs  away,  and  it  is  -• 

isid,  this  makes  a  distinction.  I  will  suppose  that  in  re- 
taming  to  fre/midf  he  is  goiii!^  to  his  home  and  place  of 
tilde:  but  he  does  nut  go  as  for  the  purpose  of  going 
hoae:  by  his  own  confession,  it  is.  to  avoid  this  arrest. 
If  he  was  not  liable  to  the  bankrupt  laws  of  this  country 
■mediately  upon  his  landing  here,  how  long  was  it  neces«- 
tirythathe  must  sray  before  that  liability  would  accrue? 
Every  man  coming  hither,  knows  that  he  must  he  subject 
to  the  law,  and  any  penional  contract  which  he  makes 


Id8  SCAVEVOBB. 

^K^niwtiii;  tbfc  maf  be  enforced  according  to  law:  itieems  then  to  be, 
and  is  a  necessary  consequeiice  of  this,  that  if,  to  airoid 
the  process  of  the  country ,  he  goes  away » so  that  no  pnh 
ceedings  by  action  can  be  bad  against  him^  be  shall  be 
ncTertbeless  liable  to  the  other  mode  which  the  law 
points  oy  t,  namely,  a  commission  of  bankrupt*  It  wooM 
be  extremely  difiicult  to  say  that  an  alien  bom  would 
not  be  f(o  subject.  The  cases  go  th^  full  length  of  esta* 
blishing  this  doctrine :  the  only  distinction  is,  that  If i(- 
tiams  instead  of  being  arrested  here,  escaped  to  Irdrnti^ 
but  that  does  not  make  any  material  difference.  We  ara 
tlierefore  of  opinion  that  the  plaintiff  is  a  bankrupt, 
and  the  rule  must  be  discharged.  Wiltiama  ▼•  Nma, 
1  Tamt.  370. 

At  nmprius  in  Mn  CampbelFs  report,  Mr.  J.  Chawiin 
is  made  to  say»  *'  that  the  operation  of  the  statute  is  not 
restrained  to  those  who  reside  here ;  it  extends  to  all  natu- 
ral-bom subjects.  The  act  does  not  include  foreigners.** 
The  learned  judge  had  presented  to  his  eye  or  bis  mind, 
at  the  time  only,  the  13  Etiz,  c.  7.  which  confined  all 
bankruptcy  to  subjects  bom  of  this  realm  or  deniceoii 
but  the  21  Jac.  c  19.  4. 15.  extends  the  bankrupt  lawt 
to  all  Mirangers  6onf ,  as  well  as  to  natmraUbaru  mbjttii. 

The  important  decision  of  WilUums  ▼•   NiiMt,  mmk 
therefore  be  equally  applicable  to  a  JZuMimor  any  fbrdiga* 
«r,  as  to  an  IrMmmm. 
faifenfM^  It  was  lately  made  a  question  whether  a  acaveogcr 

could  be  made  a  bankrupt. 

It  appeared  that  he  gave  50001.  a  year  to  have  all  Ibi 
dust  and  ashes,  and  tha  privilege  of  sweeping  theKtreetSb 
in  the  parwh  of  Sl  Mmry^U  bont.  Upon  a  petition  ta 
aupersede  Che  commission,  because  his  dealing  waa  not  B 
trading  which  subjected  him  to  the  bankrupt  law^  tlw 
ebancellor  thought  it  a  fit  subject  for  a  court  of  hiW| 
where  the  fiM^ts  could  be  better  asbertained.  The  chaiH 
eellor  pnly  observed  upon  it,  that  it  would  be  difficult  tB 


aaiitf  a  man  sa  contracting  with  a  parish,  a  trader  within  Scftteat« 
thasMDingof  the  bankrupt  statutes.    ExparttCMm. 

Jm  U»  isia. 

Tha  privilege  of  sweeping  streets^  and  of  taking  away 
the  sweepings  or  manure,  can  hardly  be  thought  a  buying 
rf  aercbandiae.     It  is  either  part  of  the  surface  of  the 

mth  and  not  personal  property ,  or  it  is  derelict  and  does 
sot  become  property,  till  it  is  collected  and  occupied. 
But  with  respect  to  dust  and  ashes,  they  are  articles  of 
(Roperty,  trade  and  merchandize ;  and  the  law  upon  the 
adject  seema  to  be  the  same,  whether  a  man  buys  a 
hdufc  of  ashes  or  a  basket  of  coals.  By  acts  of  par«- 
fiuaent  the  owners  are  restrained  from  selling  themselves, 
but  the  parish  officers  are  to  sell  the  whole  for  the  bene. 
It«f  the  perish;  but  that  can  make  no  diiference  with 
lopect  to  the  purchaser* 

One  therefore  cannot  see  any  reason  why  a  purchaser 
rf  dust  and  ashes,  and  who  seeks  to  make  a  profit  of  them 

If  telling  them  again,should  not  be  a  bankrupt. 
A  dealer  in  dung-hills  is  just  as  much  a  trader  as  a 

Inler  in  diamonds. 
The  words  dealer  and  chapman  are  used  in  many  corn* 

niisioos.    They  are    unmeaning    insignificant    words* 

Tke  commissioners  must  state  particularly  the  nature  of 

the  trade,  and  he  ought  to  have  that  appellation  in  the 

locket  and  commission  which  is  most  descriptive  of  that 

tnde. 
Every  trader  is  a  chapman ;  for  the  German  word  cape^ 

an  from  which  iheJEnglisk  word  chapman  is  derived, 

ijpii6es  a  trader.    Say.  Rep,  19^.  . 

^fvery  bankrupt  who  cannot  be  described  by  any  par*- 

JifiBlar  trade,  would  be  more  intelligibly  described  as  a 
jiMnl    merchant    or  as  a  general   trader,  than  as  a 

tsler  and  chapman. 
The  following  important  case  ought  to  be  annexed,  to 

it  caaoa  upon  assignments  by  a  trust  deed. 


r?io 


TRUflT    DEED. 


Trastdoed.  Tlircc  persons  in  partnership  propose  to  convey  tl 

whole  of  their  profwrry  to  trustees  in  trust  for  the 
creditors;  with  a  proviso  to  be  void,  in  -case  all  tt 
creditors  to  the  amount  of  Above  201.  do  not  execute ;  < 
if  a  comniission  of  bankruptcy  should  be  taken  ou 
One  of  the  three  partners  never  executed  the  deed. 
■  The  question  was  whether  each  of  the  two  partner 
who  executed  the  deec!,  thereby  committed  an  act  i 
bankruptcy. 

Lord  Eldon  was  of  opinion  that  the  proviso  or  cob 
dition  in  this  case  was  immaterial,  and  that  it  would  hav 
been  an  act  of  bankruptcy  in  all  if  it  had  been  execute^ 
by  all  the  partners. 

But  he  was  of  opinion  that  this  deed  being  intended 
for  execution  by  these  three  persons,  and  being  incapabi 
of  being  executed  according  to  the  trust,  unless  execute 
by  those  three,  could  not  lye  cotisidered  ds  an  act  c 
bankruptcy.  But  he  would  have  directed  a  case'  for ; 
court  of  law,  unless  tliey  produced  other  acts  of  bank 
ruptcy  by  affidavits. 

iVffidavits  were  accordingly  produced  of  acts  of  bank 
ruptcy  committed  by  the  bankrupt  prior  to  the  execu 
tionofthe  deed  by  keepihgandby  quitting  his  hoiiM 
so  the  execution  of  the  deed  became  immaterial.  Dm 
ton  V.  Morrison^  17  fes,  193.     1810. 

I  have  suggested  before  that  depositions  taken  befoi 
the  commissioners  with  respect  to  other  acts  of  banl 
ruptcy,  would  be  preferable  to  affidavits  before  a  mast< 
in  chancery,  because  the  commissioners  could  examin 
the  deponent,  and  because  these  depositions  might  be  file 
with  the  proceedings,  and  would  afterwards  be  'of  tli 
same  avail  as  a  deposition  taken  at  the  opening  of  th 
commission;  but  an  affidavit  taken  before  a  master  i 
chancery  would  be  of  no  use  iu  any  other  stage  of  tb 
proceedings. 
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II  &  19  Geo.  3.  c.  8,    Irish  Statute. 
See  the  first  Section,  p.  1. 

Tht  second  section  of  the  Irish  statute  provides^ 
ttetbe  5  Gfo.^  c,30.  $.  40.  that  no  farmer,  grazier,  or 
4io?er  of  cattle,  as  such  only  shall  be  a  bankrupt. 

It  nmieceasarily  adds  they  may  be  bankrupts,  if  they 
let  10  any  other  character  sulyect  to  the  bankrupt  laws. 
See  the  cases  upon  that  section.  Vol.  1.  p.  328.  [2] 

Sect.  3.  This  incorporates  four  important  sections  of 
tbe  English  bankrupt  law ;  viz.   1  st.  the  13  Eliz.  c.  7. «.  3. 
kp  which  commissioners  are  appointed,  with  authority 
loiett  by  indenture  enrolled  the  bankrupt's  lands,  and 
toidl  bis  goods,  and  make  a  dividend  amongst  the  cre- 

AUSL 

b  seems  to  be  verbatim  the  same,  except  that  copy  and 

2]  I  think  it  necessary  to  add  here,  that  the  judgment  Pfndact  tf 
ord  Man^klddind  the  court  of  Kimt*$  BeMch^  which  ^^' 
levelled  the  excellent  judgment  of  Lord  Roaljjfn  and  the 
tmnrtot  Common  Pleai,  was  reversed  by  the  House  of 
Lords.    16  ir«y,  1787.  Dom.  Proc. 

That  judgment  being  reversed,  there  seems  to  be  no 
CMS  to  prevent  commissioners  from  adopting  the  general 
Snadpleof  Svtton  v.  fVeeley,  vol.  1.  p.  329.  which  I 
nave  ventured  to  extend  to  ail  the  analogous  cases,  e&u« 
meiated  in  vol.  1 .  336. 

There  is  now  a  petition  pending  before  Lord  Bldan. 
where  the  question  is,  whether  a  man,  who  makes  and 
ids  lime,  can  be  a  bankrupt 

If  my  general  conclusion  is  correct,  it  is  easy  to  pre* 
diet  the  decision;  if  he  bought  the  stones  already  dug, 
be  bi^s  and  sells  merchandize,  and  is  a  trader;  if  he 
koDght  or  rented  the  quarry,  and  dug  the  stones  himself, 
md  made  them  into  lime,  and  sold  it,  he  is  not  a  trader, 
iMt  sells  only  the  produce  of  a  farm.  He  does  not  purchase 
tay  personal  chattel,  or  any  article  of  trade  to  sell  again. 

Since  tbe  above  was  sent  to  the  press  tbe  case  has  been 
lecidcd.    It  appeared  be  rented  a  quarry  and  sold  tht 
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cusiomaryheld  lands  are  omitted,  and  all  covenards 
newal  of  freehold  are  inserted. 

2d.  The  power  of  commisBioncrs  to  convey  the  I 
rupt*s  estates  in  tail — verbatim  the  same  as  21  Jac.  1. 
s.  1*2. — see  vol.  I.  p.  48.  the  time  of  iuroUing  the 
within  six  months  being  omitted^ 

dd.  That  all  debts  shall  be  paid  equally,  and  that< 
j  udgment  unexecuted^  and  specialty  shall  be  admitted 
for  the  debt  really  due. 

This  is  copied  verbatim  from  21  Jac.  !•  c.  19. 
See  vol.1,  p.  44. 

4th.  The  commissioners  may  redeem  all  condit 
estates.  The  same  as  21  Jac.  I.  c.  19.  s.  13.  See  v( 
p.ol.[3] 

iBroimenu       lime.    Lord  J^/c/on  held,  he  was  not  a  trader,  and  si 
seded  the  commission.    Erparte  Ridge,  March,  iSi: 

[3]  Frequent  questions  arise  upon  the  inrolmcnt  c 
bargain  and  sale. 

I  shall  therefore  state  here  what  has  occurred  tc 
since  I  made  a  reference  to  the  cases  in  vol.  1.  p.  50. 
the  13  Eliz.c.  ?•  s.  2.  the  commissioners  must  convej 
bankrupt's  real  estates  by  a  deed  indented  and  inrc 
It  might  have  been  any  conveyance  which  would 
real  property.  It  might  have  been  inrolled  at  any 
tanceof  time  after  the  date  or  execution,  but  unle 
was  a  bargain  and  ^ale,  nothing  passed  till  the  inroln 
See  the  cases  cited  vol.  I.  p.  50. 

By  the  English  statute,  every  mode  of  conveyance  • 
estate-tail  must  he  enrolled  witliiu  six  months.    At 
time,  the  commissioners  sold  one  estate  to  one  cred 
and  another  estate  to  another. 

The  distinction  between  any  deed  of  the  commissic 
which  might  be  inrolled  at  any  time,  and  a  bargain 
sale,  which  by  the  27  Hen.  8.  c.  16.  must  be  inn 
within  six  month:;  after  the  date,  was  made  in  the  ca 
Perry  v.  lioices^Jones,  19().  and  1  f'enl.^^i).    31  Car 

The  commissioners  probably,  soon  after  that  t 
adopted  a  bargain  and  sale.  Serjeant  Goodittge  gives  oi 
precedent  of  a  bargain  and  sale,  to  convey  the  bankn 
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The  two  next  sections  are  peculiar  to  Ireland,  I  shall 

tkerefore  give  them  at  length. 
Sect  4th.  Provided  that  no  creditor  or  creditors  of  any 

Kriyeoer,  salesmaster,  banker^  broker*  factor,  dealer  in 
exchange  or  merchandize,  within  the  description  of  this 
act,  though  for  a  valuable  consideration,  who  shall  sue 
eiecution  upon  any  judgment  obtained  by  default,  con« 
fcssioo,  or  f$ii  diciif  shall  avail  him,  her,  or  themselves 
of  such  execution,  to  the  prejudice  of  other  fair  creditors ; 
bat  the  person  suing  out  the  same,  shall  be  paid  rateably 
o&iy  w  i th  other  creditors. 

Sect,  dtb.  Provided  always.  That  nothing  herein  con- 
taioed  shall  extend  toady  security  or  securities  by  judg- 
ment, obtained  before  the  bankrupt  shall  become  scrivener, 
Blesmaster,  banker,  broker,  factor,  dealer  in  exchange, 
or  merchandize ;  but  all  debts  so  secured,  shall  have  the 
ttoie  force  and  effect,  priority,  and  preference,  as  if  this 
act  bad  not  been  named.  [&] 

hnds;  so  it  is  probable,  that  it  has  bean  used  ever  since  aepotedoimer 
the  6  jIum.  e.  S2«  when  the  general  assignees  w^re  first 
iotroduced. 

• 

Evenr  baigain  and  sale,  by  the  27  Hen.  8.  r.  16'  must 
be  iorolled  within  six  months  after  its  date,  or  it  becomes 
San  and  void. 

If  it  is  dated  on  any  day  of  the  month,  which  we  will 
nppose  tp  be  a  Tuesday^  then  it  may  be  inrolled  on  any 

Srt  of  the  Ifednesdny^  six  lunar  months  afterwards, 
ief  Justice  jDyer,'  wlio  reports  the  case,  says,  ceo  fuit 
m  Jtarrow  pinche  en  le  case.  Thomak  v.  Pophom,  Dyer. 
118.   AicoEliz. 

The  indorsement  on  the  hack  of  the  deed  of  bargain 
adsale,  is  always  received  as  sufficient  evidence  of  its 
arolment.     Kennersley  v.  Orpe,  Doug*  &7. 

[0]  The  following  observations  of  Lord  Chtmceilor 
UdesdaU  have  a  reference  to  these  two  sections  of  this         '^ 
tatiite,  in  which  the  law  in  Ireland  is  dif!'(^rent  from  the 
m  in  England. 

m2 
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Juilgmestf. 


Iraudultiit. 


Sect.  6.  All  purchases  of  a  bankrupt's  goods  and  land 
for  a  good  and  valuable  consideration,  not  to  be  impeach 
ed  unless  the  commission  is  sued  out  within  fi?e  jrcai 
after  the  act  of  bankruptcy.— See  SI  Joe.  r.  9.  s.  14.  an 
cases  upon  it,  vol.  1.  p.  54.  verbatim  the  same. 

Sect.  7.  Verbatim  the  same  as  I  Jac.  \.  c.  15.  s«  5.  Con 
veyance  of  lands,  goods,  or  debts  by  a  bankrupt,  with 
out  valuable  consideration,  except  upon  the  marriage  o 
children  void.    See  vol.  1.  p.  95.  [7] 


^  The  bankrupt  law  alters  the  whole  character  of  thosi 
•who  are  subject  to  it ;  all  Judgments  are  different  in  thei 
effect  against  a  man  subject  to  the  bankrupt  laws,  if  ] 
trader  at  the  time  of  the  judgment.  If  entered  into  befion 
he  became  a  trader,  a  judgment  binds  his  lands,  notwitb 
standing  subsequent  trading  and  bankruptcy,  whethe 
execution  sued,  or  not ;  if  execution  is  sued  out  and  exe 
cuted,  it  binds  also,  though  not  obtained  till  after  Ik 
entered  into  trade ;  but  in  that  case,  if  ool  executed  befiM 
he  became  bankrupt,  it  does  not  affect  his  property.  Tb< 
consequence  is,  that  dealings  with  a  person  of  ttits  descrip 
tibn  may  be  very  ditierent  in  their  consequences,  ijm 
dealings  with  a  person  not  subject  to  the  bankrupt  laws 
and  when  we  apply  the  bankrupt  laws  to  the  case  of  i 
judgment  by  confession,  (the  most  common  security  ii 
this  country)  such  judgment  can  scarcely  be  consicfesei 
as  any  security,  if  the  person  against  whom  it  has  bee 
obtained  was  subject  to  the  bankrupt  law  at  the  timeo 
the  judgment.    In  u  IVarreH^  2  ScLand  Ltf.  495. 

[7]  The  ibllowini?  is  the  first  case  upon  a  tradei^f  sd 
tlement  upon  his  wile,  viz. 

A  tradesman  in  consideration  of  marriage,  madea  OQI 
vfvanceof  his  lands  to  the  use  of  himself  and  bis  wii 
and  afterwards  becomes  a  bankrupt,  and  a  commissions 
bankrupt  is  taken  out  against  htm,  and  the  lands  of  th 
bankrupt  are  sold  by  the  commissioners  to  the  avowal 
•  that  tooK  the  distress.  1'he  question  here  was,  wheUu 
this  conveyance  was  made  by  the  bankrupt  of  his  land 
was  within  the  statute  of  fraudulent  conveyances  or  «>ofl 
and  the  sale  by  the  commissi6ner9  of  tlua  land  were  gMi 
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Sect  e.  Fetbatim  tbe  same  as  13  £/ir.  c.  7.  «.  1 1,  except 
ihttafter  lands  tbe  words  free  or  copy  are  omitted. 

After-acquired  property  by  a  bankrupt  to  be  distributed 
inder  his  commission.   See  Vol.  1.  p.  ^.  [8] 


AoJ4  Chief  Jttsttce,  said,  the  case  is  of  great  conse- settiemcot 
quence  ;  and  after  some  diflerence  of  opinion  in  the  court  fraudulent, 
upon  the  pleadings,  the  reporter  adds.  The  court  would 
adrise,  but  inciiMd  judgment  ought  to  be  for  the  avowant. 
Afterwards  judgn^nt  was  given  accordingly;  for  the  court 
held  tbe  wife  was  within  the  1  Jac.  and  the  providing  for 
wife  and  children  to  be  providing  for  himselfl  lucl^r  v. 
Cttik,  Siyle^  888.    1651. 

A  geotleman  who  intended  to  go  into  orders,  marrie4» 
and  made  a  settlement  upon  his  wife,  upon  the  event  of  bis 
going  into  trade  and  becoming  a  bankrupt :  he  did  go  int» 
trade,  and  became  a  bankrupt 

Lord  Eidom  held  the  settlement  void,  being  contrary  to 
the  policy  of  the  bankrupt  laws. 

But  it  seems  to  be  void,  as  contrary  to  tbe  provisions 
of  this  section.  Hi^giRbottom  v.  Uolme^  18  Fn. 
In  ao-action  at  xisi  prius  brought  by  tbe  assi^ees  against 
the  defeiriAaDt,  to  recover  a  siim  of  money  given  to  him 
by  his  father  the  bankrupt,  for  the  sou's  uvaooeroeat ; 
Lord  Bllenborough  held,  that  it  was  not  within  this  secK 
tion,  that  the  statute  only  intended  to  prevent  a  father 
firmn  convq^ing  an  outstanding  provision  for  bis  children » 
and  WIS  not  intended  to  restrain  his  bounty  for  their  gt- 
aeral  advancement  in  life.  Kemington  v.  Chandler,  Dec.  4. 
1819. 

I  have  presumed  to  express  doubts  upon  Lord  Eldoris 
similar  construction  of  the  statute.    See  Vol.  1.  p.  !2& 

If  the  statute  had  not  intended  to  ^train  these  gifts, 
I  think  it  would  have  mentioned  the  advancement  in  life 
of  the  children  as  well  as  their  marriage. 

Frauds  may  easily  be  practised  by  such  gifts,  and  it 
does  not  seem  v«ry  bard  that  a  eon  should  repay  to  his 
fiither^s  crediton  what  the  father  gratuitously  advan(^ 
him  after  he  had  finished  his  education,  and  that  against 
4be  claims  of  creditors  it  should  bt  considered  a  loan,  and 
■Ota  gift. 

[8]  This  is  true  both  hs  England  and  Ireland  XiH  tbe 
bankrupt  obtains  bis  ccrtiitfate,  )*hai  didnot  exist  when 
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Sects.  Verbatim  the  same  n3  2!  Jae.  c.  19.  t.  \. 
except  that  the  preamble  to  the  EHgthh  section  is  siail 
ted,  and  the  words  [such  goods  excepted  as  shall  be  k 
"the  custody  of  such  bankrupt  by  assignmeDt  or  factorage) 
itre  inserted.  Goods  in  the  possession  of  the  bankrupt  u 
reputed  owner  may  be  ccuvt-yed  by  the  commissionen 
to  the  aBsignep8.(d) 


»»««■.  the  £7>gA'fA  acction  was  passed,  but  by  that  their  debti 
are  fully  satisfied. 

(S)  Brys^  sold  to  Simpson,  the  bankrupt.a  dyer's  plani 
for  1651.  foi;  which  he  gave  two  promissory  notes,  bu' 
being  unable  to  pay  them  when  due,  he  reconveyed  tothi 

Elsiiitifflhe  plant,upon  consideration  that  the  nolesshouU 
e  given  up.  Simpson  then  agreed  to  pay  an  annual  ten 
for  the  plant.  He  afterwards  became  a  bankrupt,  am 
his  assignee  IVyiit  took  po3se<;sion  of  the  plant. 

Lord  Mansfield,  I  have  no  doubt  that  this  is  a  oev 
experiment  to  defeat  the  bankrupt  laws.  The  law  fat 
.said,  that  a  trader  cannot  mortgage  his  eSects,  and  at  tbi 
nme  timeke^p  possession  :  what  is  the  case  here  ?  Hi 
sells  and  keeps  possession,  and  paya  interest  for  thi 
money. 
If  this  contrivance  were  suffered,  it  would  open  a  dooi 
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Sect  10.       This   is  verbatim  the  same  as  5  Geo.  3. 
c  JO.  s.  23. 


tare  in  the  house  in  London,  and  not  the  reputed  owner  Rejuteaownw, 
of  that    in     the  bouse    at    Brighton.      So    as    it    is     '  ^ 

notorious  that  people  do  not  alwuys  drive  their  own 
coaches  and  horses,  possession  in  such  a  case  is  only 
equivocal,  and  too  equivocal  to  create  a  reputation  of 
oiraership ;  it  would  therefore  be  necessary  to  go  into 
other  evidence  to  determine  of  what  character  the  pos2$fs« 
sioD  was.  I  have  no  apprehension  of  this  doctrine  goin^ 
to  an  inconvenient  length.'* 

'*It  was  well  observed  by  Mr.  Justice  Boiler,  in  Walker 
T.  Barmeff,  *^tbat  questions  on  the  21  Jachavemucli  more 
of  &ct  than  of  law  in  them.  I  believe  when  once  it  is 
ascertained  whether  the  bankrupt  was  the  reputed  owner 
or  not,  there  would  be  very  little  difficulty   in  decidiNgy 

The  wonts  of  the  statute  are  ^*have  in  their  possession^ 
order  %nd  disposition,  any  goods  or  chattels,  whereof  they 
ibali  be  reputed  owners,  and  take  upon  tbeni  the  sale, 
alteration  or  disposition  as  owners." 

The  fiicts  and  circumstances  must  be  proved  to  a  jury, 
and  their  verdict  must  be  drawn  from  these  facts,  assist- 
ed by  the  direction  and  interpretation  of  the  Judge;  and 
if  the  conclusion  is  not  conformable  to  his  judgment  or 
the  judgment  of  other  judges,  it  can  only  be  changed  by 
Inferring  it  to  another  jtiry,  who  probably  will  receive  dil- 
fereot  directions,  either  from  the  same  or  from  another 
judge. 

The  circumstances  of  these  cases  are  frequently  very 
diisiniilar«  as  in  tlie  following  instances. 

In  ao  action  of  trover  brought  to  recover  the  value  of 

ttaie  timber,  the  following  were   the    principal  facts: 

'  Tiie commissioners  of  the  Victualling  Ofiice  having  occar 

^B  to  erect  a  wooden  stage  for  the  purpose  of  rolling 

barrels  on  board  ships  at  Weevil  in  Hampshire^  advertised 

the  contract;  Forbei  and  his  partners  wishing  to  have  the 

benefit  of  the  contract,  employed  one  Kent  a  carpenter 

fo contract  in  his  name.    Kent  made  the  contract,.  KerU 

tru  to  have  a  share  of  the  profits,  but  Forbes  and  Cg« 

ii' their  contract  with  Kent  were  to  supply  the  timber* 


tGi  11  ft  19  Geo.  S.e.  8. 

The  creditor,  who  petitions  for  t  commission  tih 
make  an  affidavit  before  a  master  in  chancery  that 


X^Mrtedowwr.  ^f^^  timber  was  sent  in  the  name  of  Forbes  and  I 
but  delivered  for  the  use  of  Keni,  and  received  by.  1 
king's  officers  as  such.  They  swore  they  would  not  b) 
received  it  for  any  other  person,  or  woutd  have  pern 
ted  Kent  to  have  applied  it  to  any  other  purpose  tt 
for  the  work  contracted  for.  Before  the  work  was  fiui; 
ed  Kent  became  a  bankrupt,  on  which  Forbes  eot  p 
session  of  the  timber :  to  recover  it  the  action  was  broug 
as  if  the  assignees  were  entitled  under  the  21  Jac.  I.e. 

The  court  concluded  **on  the  whole  we  think  thatiw 
tnent  of  nonsuit  must  be  entered.*'  CoUhu  v.  AH 
8  T.  R.  316.    1789. 

This  case  depended  upon  the  particular  facts*  Ki 
though  he  appeared  to  be  the  owner,  yet  bad  not  I 
^ale,  order,  or  disposition  of  the  timber. 

Trover  for  goods,  consisting  of  certain  stock  in  tm 
and  some  furniture,  brought  by  the  plaintiff,  who  v 
trustee  for  the  bankrupt's  wife  under  her  maiTiage  setl 
ment. 

By  a  deed  made  before  the  marriage,  all  the  wtl 
stock  in  trade,  and  all  her  other  effects  were  coovq 
to  the  plaintiff,  for  the  separate  use  of  the  wife ;  all  1 
effects  were  removed  to  her  husband's  house,  and  i 
carried  on  her  trade  in  a  separate  apartment  there. 

The  husband  paid  the  rent  of  the  house  and  fitted 
the  shop  at  bis  expence. 

The  jury  found  that  the  wife  did  not  carry  on  i 
traile  for  her  separate  use,  and  gave  a  verdict  for  the  < 
fendants  ad  to  the  stock  io  trade,  but  found  a  verdict 
the  plaintiff  for  the  furniture. 

The  defendants  counsel  moved  for  a  new  trial  w 
yespect  to  the  furniture,  but  it  was  refnsed. 

Lord  Kenyon  and  the  court  thought  that  it  was  nc 
ise  with  respect  to  the  furniture  within  the  words 
the  statute* 

And  Mr.  Justice  BMer  observed,  I  think  the  rek 
bears  rather  hard  upon  the  wife  respecting  the  stoch 
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1001.  or  upwards,  two  creditors  1501.  tiireeor  more 
and  shall  give  a  bond  to  the  Lord  Chancellor  thai 


md  that  the  husband  had  uot  the  disposition  of  it  Bcputal 
leal  owaer,  viz.  the  trustee.    Jarman  v.  WooUoi^H^ 
618.     1790. 

next  case  I  find  extremely  well  stated  by  Lord' 
in  the  following  words. 

let  ns  see  what  this  case  is :  Cameron^  who  was 
mate  of  an  Ea$t  India  ship,  had,  by  the  induU 
»f  the  EaU  India  company,  the  privilege  of  send- 
ds  in  their  ship  to  a  certain  amount:  by  the  pri* 
ulations  of  the  East  Lidia  Company,  these  pri« 
are  only  to  be  for  the  proper  use  of  the  respec- 
cers,  and  never  to  be  dispowd  of  unless  the  coni- 
re  special  leave  for  that  purpose ;  it  appears  also 
y/br  shipped  these  goods  in  Cameron's  uame,  and 
privilege;  that  they  were  entered  in  the  East 
orapany*s  books  as  Cameron  s,  and  sold  as  his ;  it 
appears  that  Taylor  never  could  have  got  pos* 
of  these  goods  until  January  1795;  and  that 
ation  as  to  the  name  of  the  owner  of  the  goods 
ave  been  made  either  in  the  ship's  books  or  at  the 
ouse  before  Cameron  s  bankruptcy.  Now  in  this 
*re  were  no  documents  which  Taylor  could  have 
to  market  for  the  purpose  of  transferring  this 
y,  as  in  the  case  of  bills  of  lading ;  but  the  actual 
y  was  in  Cameron^  one  of  the  oflScers  on  board 
p;  and  ail  the  evidence  of  title  on  examining  the 
y's  books,  shewed  that  the  property  was  in  Ca« 
And  the  question  now  is,  whether  or  not  this 
e  within  the  staiute  21  Jac*  1.  c.  29 ;  if  it  be  not^ 
do  not  know  ivhat  case  does  come  within  it. 
Itute  meant  that  creditors*  should  not  be  deluded 
appearances.  In  this  case  false  appearances  were 
t  to  Cameron's  creditors ;  if  they  had  made  any 
tal  the  ship  respecting  the  title  to  these  goods^ 
d  there  have  appeared  that  they  were  entered  as 
1*4  privilege  and  in  his  name:  if  applica* 
mlule  to  the  JEast  India  conumny ,  they  would 
»rined  that  the  goods  were  Cameran%  because 
in  had  a  right  to  put  goods  on  board  under 
HamirorfspnfAts^i  if  they  had  enquired  tt 


•l"70  11  &.12Geo.  3.  C.8. 

th^y  will  prove  the  party  a  bankrupt    See  Vol.  1.  20© 

(10) 


X«ritedMrtter.  the  time  of  (he  sale  the  answer  would  still  have  been  the 
same.  Juri^ment  for  the  plaintiff,  the  assignee  of  Came* 
ton.    Gordon  v.  the  Ea$t  India  Compavyy  7  T.  R.  528- 

A  widow  with  children  before  her  second  marriage 
conveyed  her  household  furniture  to  a  trustee^  in 
trusty  to  sulVer  P.  Priest^  her  second  husband,  to  have  the 
enjoyment  of  them,  upon  condition  that  he  should  pay 
SOOh  by  yearly  i)aymenis  of  lOOl.  a  year  for  the  use  <» 
them ;  part  of  the  instalments  only  was  paid.  Pnesf 
became  a  bankrupt,  and  the  night  before  the  act  of 
bankruptcy  the  trustee  took  possession  of  the  goods. 

An  arbitrator  awarded  that  these  goods  passed  to 
the  assignees  by  the  21  Jac.  I.  c.  19. 

Lord  Ktnyon  and  the  court  of  King's  Bench  were  of 
opinion  that  the  award  was  right 

Lord  Kenyan  said,  all  the  while  the  bankrupt  re* 
mained  in  possession  of  them  it  was  not  in  auter  droii^ 
but  in  hia  own  right,  having  before  contracted  for  the 
purchase  of  the  goods  at  a  certain  price  payable  by  in* 
stalments. 

Then  just  upon  the  eve  of  his  bankruptcy  the  trustee 
repossessed  himself  of  the  goods;  by  what  authority  I 
know  not  I'his  was  a  gross  fraud,  and  cannot  take  tlie 
ca9e  out  of  the  statute  of  the  21  Jac.  The  case  falls 
within  the  very  words  as  well  as  the  meaning  of  the  sta- 
tute, and  the  assignee  is  entitled  to  the  possession  of  toe 
goods.     Darby  v.  SmUh^  8  T.  R.  82. 

'  In  ai  case  before  Lord  RedesdaU^  which  he  thus  states: 
From  the  death  of  William^  the  property  was'  in  that 
condition  that  it  was  perfectly  competent  to  ThomM^ 
(who  was  the  bankrupt)  to  acknowledge  that  he  was 
trustee;  be  did  so  acknowledge,  and  his  possession  vra» 
»t?co'rding  to  tlie  right  of  property,  qualified  by  the  right 
of  others.  ' 

{.For  four  years  after  the  death  of  IVilHtm,  Tkowuiii 
tretited  this  9^  the  estate  of  William ;  he  held  it  indeed  in; 
his  own  possession,  but  that  possession  was  accordlqg 
if  the  ({WDersbip,  and  therefore  it  sball  not  jpve  a  njgbt| 
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:(.  1 1.      The  same   verbatim  as  5  Geo.  2.  c  34. 


*'    I 


le  assignees  which    otherwise  wouM  not  be  in 

• 

lierefore  think,  with  respect  to  this  property,  that  HcpnUd 
'ight   i^  with    the   creditors  and   legatees.    Joy  v. 
i&etf.  1  Schoales  and  Lcf.  338.     1804. 

haFin^  been  ascertained  that  the  bankrupt  was  a 
ee,tben  the  law,  I  apprehend,  is,  that  the  trust  pro- 
'  remaining  in  specie  would  not  pass  to  the  assignees ; 
rith  respect  to  all  trust  property  turned  into  money 
mixed  with  \v%  own,  then  the  ces/ /it  91/e  trust  roust 
Imitted  to  prove  like  all  other  creditors. 

le  plaintifFft  had  advanced  money  to  a  bankrupt, 
was  the  Editor  of  the  Newspaper  the  BriUoi  Mer^ 
;  the  bankrupt  by  deed  assigrned  to  them  all  his  in* 
i  in  the  newspaper.  They  gave  him  an  undertaking 
when  he  repaid  the  money,  they  sliould  reconvey 
uterest  in  the  newspaper.  And  they  gave  him  leave 
•int  it  and  conduct  it  as  before.  He  afterwards  be- 
►  a  bankrupt  The  question  was  whether  the  as- 
es  or  this  creditor  had  a  right  to  the  benefit  of  the 
ication  of  the  newspaper. 

James  Mansfield,  Ch>  J.  With  respect  to  the  argu- 
that  this  right  of  the  bankrupt  is  not  goods  or  chat- 
within  the  21  Jac.  I.e.  19.  «•  11.  it  is  to  be  re* 
bered,  that  all  things  are  to  be  largely  and  bene- 
ly  expounded  under  that  statute  for  the  advantage 
e  bankrupt  estsite.  Many  things  may  not  be  the 
ct  of  ielony  which  may  yet  be  within  the  meaning 
St  statute.  As  to  the  question  whether  the  right  to 
newspaper  passed  under  the  assignment,  can  any 
36  foj^ud  in  which  it  has  been  held,  that  property  of 
lescription  would  not  pass  under  a  commission  of 
rupt  ?  I  remember  a  case  before  Lord  Man^etd  in 
|i  the  advantage  of  a  news- walk  was  held  to  be 
upon  a  plea'  ofpkfie  adminisiravit  \  and  I  dare  say 
>vch  an  interest  has  often  been  sold  under  cOmmis* 
of  bankrupt. '  If  the  interest  in  question  did  not 
n  the  assigdees,  then  the  rigfat  is.  not  gone*  and  the; 
iCthe  assi|^»e!ss  i^ .  of  no  coniidquenee.   Perhaps  the 


If  the  'petilioning  creditor  compromisei  hii  dcbl, 
commission   shall   be   superseded,   he  shall  forfeit 


X^vliA  owner,  reason  why  no  case  upon  the  sulgect  is  to  b#  found 
because  the  point  has  never  been  doubted.  The  res 
the  court  concurred.  Judgmeut  of  nonsuit  was  orde 
Longman  v.  Tripp^  2  N.  J?*  67.     1805. 

A  trader  purchased  a  quantity  of  standing  timhtr^ 
entered  into  an  agreement,  that  if  he  became  biinkf 
or  insolvent  before  be  paid  the  purchase  money, 
vendor  should  retake  the  same :  it  was  held  that  if 
bankrupt  had  the  sale,  order  or  disposition  of  the  t 
bcr  at  the  time  of  bis  bankruptcy,  it  would  pass  by 
assignment,  and  that  the  owner  of  the  premiser  wl 
it  remained,  had  no  lien  upon  it.  Verdict  andjudgn 
ibr  the  amignees,  the  plaintiffs.  Uolra^  y.  Gwgi 
^Tauni.  116.   1809. 

It  is  remarkable  that  in  the  arguments  and  thd  ji 
ment  of  the  court  no  distinction  was  made  betW 
standing  timber  and  the  timber  felled. 

The  statute  and  all  the  former  decisions  confine 
law  to  goods  aPid  cluttteb^  which  canuot,  I  apprebeadi 
extended  to  timber  standing  and  growing. 

Trover  against  the  assignees  of  a  bankrupt  for  a  qu 
lity  of  hosiery. 

By  an  agreement  between  the  plaintiff,  a  whoki 
bosier,  and  Abmnd^  a  retail  hosier,  the  fonner  wai 
tttipply  the  latter  with  goods  upon  sak  or  rdumm 

So  that  ail  that  Jlmond  the  bankrupt  did  not  idly 
was  to  return,  and  the  plaintiff  would  take  back. 

Lawrence,  J.  at  nisi  frius  said,  I  think  this  is  a  € 
within  the  statute  of  Janus ;  under  4he  agreement,  1 
bankrupt  was  to  sell  these  goods,  not'  as  a  rador,  but 
n  principaU  They  appeared  to  the  world  as  bis  pfopn 
and  the  reputed  ownership  was  calculated  to  gam  nil 
delusive  credit,  which  it  was  the  object  of  the  statute 
prevent  Phiiutiff  nonsuited.  Livesay  ▼.  Hood^  I  CStf 

S3.    1800. 

•j 

Trover  for  goods  idun  in  eaceculion  under  ajtidgvf 
against  the  bankrupt  aft  the  suit  oi'  the  defendant 

in  CunOferlamt  ihutftttw  boMAAMiSh  bat  thaii 
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,  and  it  shall  be  an  act  of  bankroptcy.    See  Vol.  f . 

firom  the  sheriff  was  directed  to  two  of  the  bankrupt's  Repaiile^i^ 
Niieii,  who  took  possession  of  bis  stock  in  tmiea 
the  diop  continued  open,  and  business  was  carried 
IS  usual. 

nder  these  circumstances  the  master  of  the  shop  be-* 
t  a  bankrupt,  and  a  commission  was  sued  out  The 
k  were  afUrwards  sold  by  public  auction  under  the 
nuit  The  action  was  brought  by  the  assignees  to 
Ntr  the  Yalue  of  the  goods,  as  being  in  his  order  and 
lontion  when  be  becanae  bankrupt 

0id  EUenboromgh.  How  can  the  possession  of  the 
ints  be  ad/erse  to  that  of  their  master?  The  goods 
e  certainly  in  the  possessiott,  order,  and  dUpaiitioH  of 
bankrupt  when  the  bankruptcy  happened,  and  there* 
I  pMsed  to  his  assignees,  notwithstanding  the  execu* 
I. 

fad  ihey  deliTcred  the  warrant  to  a  bound-bailiff,  and 
lum  in  possession,  all  would  have  been  right    Jack* 
T.  /r9ur,  2  Camp.  48.    1809. 

nm  assignees  can  only  recover  under  this  statute  what 
bankrupt  had  in  bis  possession  at  the  time  of  the  bank- 
>icy.    JoneiY.  Dzcyer,  15  Eoit^  21.     1813, 

kn  important  question  arises  upon  all  these  cases, 
ere  the  assignees  are  entided  to  sell  the  property  for 
benefit  of  the  creditors  in  general,  whether  the  real 
Her  can  be  admitted  as  a  cr^itor,  and  may  prove  the 
ae  of  it,  andabe  admitted  to  receive  a  dividend  ?  Tbit 
oas  question  has  not  yet  been  decided,  and  I  have 
cr  seen  it  mentioned,  or  even  alluded  to,  except  by 
d  lUdndak  in  the  following  words : 

And  here  I  would  observe,  that  the  effect  of  ibis 

is  not  a  forfeiture  of  the  property.  In  BnnoH  v. 
Ek»  Bfmom  was  a  creditor  of  the  bankrupt  for  su 
:h,  aod  his  taking  that  species  of  security  did  uoir 
id  bis  demand  for  the  drbt.  If  a  man  were  to  pur* 
le  goods  and  pay  for  them,  and  permitted  them  to 
ain  in  the  hands  of  the  seller,  who  became  a 
Lnipt,  he  would  be  a  creditor  to    the.  amount  of 

money  he  paid  for  the  purchase."    Joy  v.  Camp^ 

I  Sc/ioales  and  Lef.  3S^ 
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Sect*  13.     The   fame    verbatim   as  6  Geo.  2. 
8.  25. 


ItipaliJimocr.  Lo^j  Redesdak  has  taken  two  particular  cases,  in  v 
perhaps  the  owner  of  the  goods  might  be  pennittc 
prove  a  debt,  because  he  might  probably,  if  there 
1>een  no  bankruptcy,  have  brought  assumpsit  for  \vh 
bad  advanced  or  paid. 

But  we  will  suppose  that  a  trader  borrows  a  se 
plate,  which  he  exhibits  in  his  window  as  his  < 
and  upon  his  becoming  a  bankrupt  the  assignees 
clearly  entitled  to  it :  the  question  is  whether  the  oi 
of  it  can  prove  its  value  under  the  bankrupt's  commis 

No  action  of  debt  or  assumpsii  could  have  been  broi 
against  the  bankrupt;  the  owner  could  only  have  m 
iained  trover,  and  thereibre  I  cannot  discover  any  pri 
pleoflaw  upon  which  the  owner  can  come  in  undei 
commission.  1  know  it  has  been  the  practice  to  ad 
real  owners  as  creditors;  but  it  is  a  practice,  likem 
other  practices  in  the  bankrupt  law,  which  cannot 
reconciled  WMth  any  sound  principles  of  legal  reason 

It  is  not,  in  the  words  of  Lord  Redesdak,  a  fbffei 
of  the  propertif,  for  the  liability  of  the  bankrupt  to  rest 
it  still  remains  the  same ;  but  the  owner^a  remedy 
against  him  alone,  which  will  continue  unaffected 
the  bankrupt's  certificate. 

c^jjjjj**"'  (10)  The  petitioning  creditor  had  carried  on  busin 

many  years  after  his  bankruptcy,  but  he  had  not  obtaii 
Ins  certificate;  Lord  Louzhboronzh  ordered  the  comu 
sion  to  be  Supei*seded,  and  the  petitioning  creditor  top 
the  costs.    Aoi.  nth,  1795. 

But  he  might  have  brought  an  action,  if  his  assim 
had  not  interfered.  He  might  also  have  proved  tl 
debt  under  the  commission  sued  out  by  another. 

It  seems  more  correct  in  such,  a  case  to  proceed  in  tl 
commission,  if  there  is  iio  further  objection  to  it,  and  1 
permit  the  petitioning  creditor  and  the  assignees  toprtn 
the  debt  mider  the  commission;  or  if  the  assignees <l 
not  object  till  the  dividend,  they  ma v  petition  thechai 
ceilor  to  onler  th^  dividend  to  be  paid  to  them. 

But  where  the  assignees  no  longer  concern  themselte 
there  seems  to  be  no  reason  why  an  uncertificated  iKml 


11  &  19  Geo.  3.  c.  6.  .  tfs 

stitioniog  creditor  shall  sue  out  the  commission 
n  costs,  but  he  shall  be  reimbursed  by  the  first 
le  assignees  receive.    See  VoL  1.  p.  23S. 


uld  not  have  the  benefit  of  a  commission  as  well  Pethioninj^ 

*  an  action.  creditor. 

never  yet  been  decided  by  authority  whether  the 
of  a  bankrupt  can  alone  sue  out  a  commission 
be  bankrupt 

always  been  the  practice  for  the  bankrupt  and 
oin  in  the  proof  of  a  debt ;  I  should  therefore 
t  the  chancellor  would  require  that  the  baiik- 
ild  join  them  in  the  petition,  in  the  affidavit,  and 
nd.  V 

It  think  they  ought  to  sign  the  certificate  or 

bankrupt  a  discharge  without  the  consent  of  the 

,  which  they  would*  be  enabled  to  do,  if  the 

was  not  joined  with  them  in  the  commission* 

mnd  alone  had  sued  out  a  commission  of  bank- 
I  debt  due  to  his  wife  before  marriage. 

.ction  by  the  assignees,  Mr.  Justice  Chamhre  was 
.1,  at  niii  priust  that  the  commission  could  not  be 
,  that  she  ought  to  have  joined  in  the  petition, 
iC  her  husband  4ied  before  a  dividend,  she  ought 
tied  to  receive  it  for  her  sole  use.  The  learne4 
ipted  my  opinion  in  Vol.  1.  p.  238. 

*  can  be  a  petitioning  creditor,  who  is  not  in  a 
to  maintain  an  action  in  a  court  of  law. 

ish  subject  resident  in  England^  cannot  sue  out 

sion  for  a  debt  due  to  himself  and  others  his 

British  subjects,  who  were  resi<lent  and  trading 

ny*8  country.  Macconnel  v.  Hector ^  3  B.  ts  P«  1 13. 

two  partners  were  the  petitioning  creditors, 
f  them  at  the  time  .was  resident  in  the  enemy's 
but  for  the  purpose  of  carrying  into  eifect  a 
I  trade  with  the  enemy  obtained  by  the  advice 
try  council, 

tdon  would  not  supersede  the  commissioiv,  but 
hat  the  question  should  be  tried  in  a  court  of 
;her  his  residrnci:  within  the  eneinv*s  country 
.oned  by  the  licence.  Erparte  UaglckQle^Roscfi'H, 
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Sect  13.  The  same  vtrbaiim  as  the  enacting  clautea 
of  tlie  7  Geo.  1.  e.  31.  s.  1.  and  the  5  Geo.  S«  c  3a  a.  S2« 

Creditors  sha]|  be  permitted  to  prove  debts  payable  at 
a  future  day,  a  discount  being  deducted  from  the  diri* 
dendy  and  they  may  sue  out  a  commission.  See  Voi  1* 
p.ll3.andp.  199.  (13) 


^^^'^'^  In  such  cases,  if  the  creditors  cannot  sue  out  a  com* 

^^'^^^         mission,  they  cannot  prove  tbcir  debt  under  it    Thqf 

are  not  entitled  to  any  relief  or  assistance  from  the  law  of 

(13)  Since  the  cases  in  the  first  volume  were  printed,  it 
has  been  made  a  question  whether  a  debt  payable  at  a 
future  day  exactly  of  the  amount  of  IQOl.   is  a  good 

Etitioniog  creditor's  debt,  because  its  present  value  is 
IS  than  lOOL 

The  debt  was  upon  two  bills  of  exchange  fot  50k  eaA 
payable  at  a  futgre  day,  but  they  were  not  due  when  the 
act  of  bankruptcy  was  committed,  but  had  heconie  dot 
when  the  commiasion  was  sued  out 

Lord  ll^ltvboroMgh  and  the  court  held,  in  that  caae»  aa 
the  debt  was  due  before  the  commission  it  was  sufficients 
the  words  of  the  statute  of  I.Geo.  3.  c.  31*  a.  9.  beiM» 
that  no  creditor  in  respect  of  such  debt  shadl  be  a  aaA* 
cient  creditor  to  petition  until  such  time  as  auchdabl. 
ahall  become  actually  due. 

It  was  therefore  pregnant  with  the  inference  that  h| 
might  petition  when  it  was  due.  Brett  v.  LevtH^  13  JEsA 
213.     1810.  ] 

I  am>roveof  the  judgment  of  the  eomt^butlcanai^ 
subscribe  to  the  reason  assigned  for  the  judgmeoL         < 

The  statute  did  not  intend,  I  conceive,  to  eoaUe  a  cf9>    « 
ditor,  whose  debt  ^'as  due  at  the  time  of  the  bankmptA- 
but  which  debt  became  fully  due  after  the  act  of  hanv  «•- 
ruptcy,  to  sue  out  a  commission  upon  such  an  act 

The  reasoning  is  rather  subtle,  but  I  am  inclinedll 
think  that  that  case  belongs  to  the  class  of  cases^  whidi 
are  yet  undecided;  viz.  whether  there  ought  not  in  even 
instance  to  be  a  petitioning  creditors  debt  of  the  P*M9 
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Sect  14.     The   same  verbatim  as    5  Geo.  9«  c.  30. 


1.42. 


1  s 


•  • 

value  of  lOOl.  after   rebate  of  interest  when   the  act  of  ^'.»<^»"t 
bankruptcy  is  committed.    Or  whether  a  creditor,  who^    ^^**'* 
has  a  debt'  exactly  of  1 001.  payable  sik  or  twelve  months 
9tter  the  present  time,  may  not  sue  out  a  commission  in 
all  cases  hke  a  Cf  editor,  who  has  a  present  demand  to  that 
amount. 

The  5  Geo.  5.  t.  30.  5.  23.  requires  that  the  debt  of  th<* 
petitioninc?  creditor  </o /r;;/ow/if  to  lOOl.  It  certainly  may 
faidy  be  argued  that  a  note  for  lOOl.  payable  at  twelve 
months  after  date  dQl^s  amount  only  in  present  value  to  951. 

The  limitation  of  the  petitioner*s  debt  to  lOOK  wa? 
lint  introduced  hybAnn,  c.  ^^,  ; 

By  the  original  statute,  the  13  Eliz.  c.  7.  a  creditor 
must  complain  in  writing. 

Till  the  5  Ann,  a  practice  prevailed,  no  doubt  founded 
upon  an  order  of  the  great  seal,  that  the  petitioning 
Grcilitor  should  swear  that  the  bankrupt  was  indebted  to 
bm  and  others,  in  lOOl.  or  upwards.     »Sec  Vol.  1.  p.  S06\ 

Since  the  proof  of  future  debts  was  introduced  into 
Ae  bankrupt  law,  1  conceive  that  no  distinction  has  ever 
been  made  between  such  creditors  and  other  creditors 
vho.se  debt«  were  due,  either  in  the  choice  of  assi^^nees 
or  the  allowance  of  the  bankrupt's  certificate ;  yet  in  those 
instances  the  words  value  of  the  creditors  are  used. 

For  tills  reason  I  should  as  a  commissioner  admit  a 
jietitioning  creditor*s  debt  exactly  lOOl.  or  any  sum 
,^ve,  payable  at  a  future  day,  which  by  a  discount  of 
interest  would  be  reduced  in  its  value  to  less  than  lOOl. 
iefpre  the  act  of  bankruptcy  ;  yet  it  is  impossible  to  say 
that  a  court  of  law  would  be  of  the  same  opinion  and 
^ould  sustain  the  commission. 

The  statute  of  7  Geo.  1.  c.31.  states  that  the  persons 
provingsuchfuturedebts  shall  receive  a  dividend,  deduct-* 
iQs;only  thereout  a  rebate  of  interest  and  discountini?  such 
lecurities  payable  at  future  times  after  the  rate  of  five 
pounds  per  centum,  for  what  he  shall  so  receive,  to  b^ 

fiputed .  from  the  payment  to  the  time  the  debt  woyld 
psyabie. 

Tbis  is  very  confusisd,  and  the  question  would  b4 

VOL.  II.  « 


17t 


PetitHNilof 
credilor. 


Bmcotoiy 
contract* 


II  &  iSGeo^S.  c.a 

Tbe  GommisBioners  shaU  take  no  more  than.  20s. 
each  meeting,  and  shall  eat  and  drink  at  their  own  < 
pence.    See  Vol.  I.  p.  343. 

Sect.  15.    The  same  verbatim  as  5  Geo.  2.  c.  30.  i. ' 
and  44« 

shall  take  an   oath  before  they  a 


whether  the  discount  is  to  be  taken  from  the  dividei 
or  the  security  is  to  be  discounted,  and  then  a  divide 
to  be  paid  upon  the  remainder. 

In  fact  it  is  precise^  the  same  thing  to  tbe  credit 
though  probably  the  composer  of  the  act  did  not  kno 
it  For  instance,  if  the  debt  of  lOOl.  has  exactly  o 
year  to  run  after  the  dividend,  and  we  v^ill  suppose  t 
dividend  is  lOs.  in  the  pound,  then  whether  we  de^i 
tbe  interest  for  one  year,  viz.  91.  lOs.  from  the  divide 
501.  or  the  interest  upon  the  whole  security  5t  from  t 
lOOL  and  receive  a  dividend  upon  the  951.  the  efiiect 
the  creditor  i»  precisely  tbe  same ;  either  way  he  i 
ceives  471. 10s. 

This  will  be  true  in  every  other  instance  wbatevw 
the  time  or  the  dividend. 

Upon  a  final  dividend  the  last  mode  must  be  resort 
to. 

In  the  last  case  of  Breti  v.  Leveit^  13  East,  213.  i 
ferred  to,  I  think  it  my  duty  to  take  notice  of  an  en 
arisine  fVom  the  inadvertence  of  two  of  the  judges,  v 
that  there  were  other  debia  in  addition  to  the  petitieai 
creditor's  to  make  up  1001.  It  is  to  be  regretted  tl 
mistakes,  wbicb  a  moment's  consideration  would  corre 
should  for  ever  be  perpetuated. 

In  the  first  volume,  p.  115,  the  case  of^Parshm 
Dearlovc  is  cited.  In  that  case  a  schoolmaster  was 
receive  a  certain  sum  half  yearly  for  the  board  and  ec 
tation  of  the  bankrupt's  son ;  the  father  became  bankn 
before  tbe  end  of  the  half  year.  The  court  of  Kin 
Bench  were  clearly  of  opinion  that  the  schoolmn 
could  prove  nothing,  because  the  contract  was  not 
writing.  4  £««r,  438. 

Upon  a  future  occasion  I  shall  endeavour  to  pp 
that  this  is  an  executory  contract,  which  cannot 
fMoved  ufider  tbe  QOnuDissiwi  even  if  it  were  ill  writii 
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ey  tfbali  keep  s  memoHftl  of  the  oath.    See  Vol.  1  • 

147. 

Sect  18.     The  dftme  veHfiHm  as  5  Oto.  9*  c.  dOL 

5i  and  iff.  By  the  death  of  the  king  the  conmisgioii  is 

to  abate. 

'pon  the  deaU)  of  the  eortimiBsi oners.  Or  for  other 

le,  the  cbaticellof  Shall   r^oew  tlie  eottftnisSibH  for 

feea.    dills  of  fees  shall  be  taxed  by  a  master  ih 

icery,  who  shall  receive  lOa. 

let  17.    The  same  vtthtUm  as  1  Jmc.  t^\b.  1. 17. 

be  eommission  shall  proceed  if  the  hadkhif^C  shall 

dler  the  eomenis^oMrs  have  dealt  in  the  ccMaus- 

»    See  Vol.  1.  ^.ito. 

KL  1&    The  same  nwbatm  as  5  Gto.  2.  e.  30. «.  3d* 

Hm  gaxette,  &c.  being  used  for  London  gazette. 

be  cflimmissioders  ihaAt  appoint  a  meeting  fof  the 

ce  of  assignees,  to  whom'  they  shaill  aitsign  the  bank"* 

!i  estate  and  effects.    See  Vol.  U  p.  333.  (18) 

!Ct.  19.    The  same  terbathn  as  h  Geo.  3.  c«  37. 

b  creditor  shaft   vote  in  the  choice   of  assignees, 

ee  debt  does  not  amount  to  10L     See  Vol.  1.  p.  349. 

u:U  20.     The  same  verhaUm  as  5  G^.  3.  r.  30.  s.  30. 

he  commissioners  may  appoint  a  provisional  assignee. 

Vol.  1-  p.  369,303,  (30) 


there  is  no  statute  which  authorizes  the  proof  of  Choice  nf 
irhole  or  any  part  of  such  a  contract  where  the  trader  «s»ijnee«. 
koea  a  bankrupt  before  the  completion  of  it. 

Si  Id  Vol.  I.  p.  350.    I  have  expressed  doubts  upon 
iriety  of  exoluding  separate  crisditors  ft^om  f otrng 
'^  Vice  of  assignees  under  a  joint  commissiolt;  bdt 
I  has  since  declared  that  it  is  clearly  decided 

te  creditors  cannot  vote  for  assignees"  anddr'a 
(idtf,  iintestKejoiiltoferii4(5^\5^efe  p^dinfail. 


Il^titibning  qredifor  in  that  case  cdils^fSited,  but 
^ttcdlor  said  tha^  that  ihade  lio  dTilference.    Bx- 


ISO:  11  &  19  Geo.  3.  d.  8: 

Sect  21.  The  tame  in  effect  as  1  Jac  I.  c.  15.  #•  13/ 
The  assignee  or  assignees  shall  have  power  to  recover  the 
banknipt*s  debts  and  estates.    See  Vol.  I.  p.  32. 


Provisional  (oq)  There  are  no  decided  cases  to  shew  what  is  the 

*^^^  authority  of  a  provisional  assignee  over  the  bankrupt's 
'    property.    In  VqJ.  1.  p*30'2.  I  have  stated  that  it  is  my. 

opinion  that  whilst  he  continues,  he  has  all  the  authority 

of  the  general  assignees. 

He  might  bring  an  action.  I  conceive,  and  arrest  a 
debtor  to  the  bankrupt's  estate :  without  the  exercise  of 
that  authority  in  many  instances  the  debt  might  be  lost 

Lord  EUon  has  made  the  same  order  upon  a  provi- 
sional assignee  to  deliver  up  short  bills  in  the  case  of  the 
bankruptcy  of  bankers,  which  he  would  have  made  upon 
the  general  assignees.  Exparte  BuAanan^  J{asfiS80. 
1812. 

One  object  is  frequently  to  carry  on  a  manufactore 
or  to  keep  a  shop  open :  this  question  therefore  not  un* 
frequently  arises,  if  the  premises  are  leasehold  in  which 
the  manufacture  or  business  is  carried  on,  whether  the 
provisional  assignee  has  not  made  such  an  election  with 
respect  to  the  lease  as  will  bind  the  general  assignees; 
from  my  view  of  the  subject  I  should  think  the  assignees^ 
and  the  creditors  are  bound. 

This  is  a  responsibility  which  the  petitioning  creditor 
takes  upon  himself  in  recommending  a  provisional  as* 
signee. 

The  provisional  assignee  need  not  be  removed|  and 
then  his  authority  continues  as  it  was  before. 

It  is  very  remarkable  that  a  provisional  bargain  sod 
sale  has  never  yet  been  mentioned  in  any  treatise  upoa 
the  bankrupt  law. 

But  since  the  publication  of  my  first  volume  a  caie 
has  occurred  within  my  experience, which  has  shewn  that 
it  is  just  as  necessary  as  a  provisional  assignment  against 
an  extent. 

It  would  be  advisable,  to  prevent  disputes,  that  the 
provisional  bargain  and  sale  should  be  enrolled  the  same  ^ 
day  on  which  it  was  executed  by  the  commissioners.    .  -^ 

But  if  the  extent  issued  after  the  execution  of  it»  and  e 
before  the  enrolment,  I  should  be  of  opinion,  that  the'  \ 


I1&  l2G€O.S,c.  8.  'l»l 

Sect  22.    The  same  tierbatim  as  1  Jac.  c.  15.  5. 14. 
No  debtor  who  pays  a  bankrupt  without  a  knowledge 
of  the  act  of  bankruptcy  shall  be  obliged  to  pay  again. 

See  VoL  1 .  p.  34.  , 


title  of  the  assignee  would  be  preferred,— or  the  subse* 
quent  enrolment  gives  effect  to  the  bargain  and  sale  from 
the  day  of  its  date. 

The  crown  cannot  have  an  extent  for  a  debt  not  duet 
Lord  Eldon  has  said,  the  opinion  of  the  conrt,  in  other 
cases  has  been,  that  when  the  crown  had  taken  accept* 
aDces,  not  due  at  the  Time  of  the  bankruptcy,  the  crown 
had  ^ven  credit,  and  therefore  the  assignment  of  the  com- 
miasioiiers  bad  prevailed  over  the  extent,  as  in  the  case  of 
the  JiUmuy^general  v.  Bebb,  in  the  Exchequer.  JRoif,  10. 
Id  a  note  it  is  stated  that  the  decision  was  confirmed  in 
a  recent  case  in  the  exchequer.  The  King  v.  Dawson, 
Old. 

A  debtor  to  the  crown  may  sue  out  an  extent  in  aid 

I  apiinst  a  bankrupt  before  t)^^  assignment  of  his  property 

I  to  an  assignee,  and  may|Wi^Y^r,  the  whole  of  the  debt, 

t  and  the  assignees  afterwa^^!^au  have  no  remedy ,  though 

>.  tbe  debtor  to  the  crown. :v  .siiffigientlv  able  to  pay  hip 

'\  ilebt  to  the  crown  without    the  bauKrupt's  property, 

L  fhilips  V.  Shaw,  S  Fes.  U4.    180^. 

i  Upon  an  application  by  the  bankrupt  to  be  discharged 
out  of  custody  upon  an  arrest  under  an  extent,  executed 
vpoD  him  while  in  attendance  before  the  commissioners 
for  examination  in  obedience  to  their  summons ; 

Lord  Eldon,  Chancellor. 

**  Clearly  the  crown  is  not  bound  by  the  statutes  in 
iNiDkruptcy.  But  I  am  justified  by  several  decisions  of 
the  courts  of  law,  in  holding  that  the  bankrupt  is  enti* 
tied  to  his  discharge  on  the  spirit  of  the  common  law 
aflecting  the  crown  equally  with  any  other  creditor.*' 

'*  The  principle  protects  all  witnesses  attending  a  court 
competent  to  enforce  their  attendance.  In  this  case  as 
the  crown  is  tbe  creditor,  the  order  of  discharge  must 
be  made  on  tlie  gaoler,  who,  it  is  not  likely,  will  sufier 
from  any  prosecution  on  the  part  of  the  commissioners 
of  excise  for  bis  obedience  to  jt.*'    Exparte  Russell,  Rose, 


199  II  Sc\2Qo(K p.  t.^. 

Seet  29.    The  same  v€rbatm  4»  5  Get*  S.  e.  30.  j.  31. 

Tbe  chancellor  may  remove  the  i»inigpcfii^  tnd  order 
pew  fis^igiiee^,  and  may  y^a^U  ^mfumfint^  See  Vol.  I. 
p.  291. 

Sect.  24.    The  same  vtrbatim  as  5  Geo.  2.  c30.  «.  1. 

The  bankrupt  after  notice  shall  surrender  himself  to 
the  commissioners  at  a  meeting  within  forty-two  days, 
and  shall  make  a  ftili  disctosuriTof  his  esute  and  effects, 
and  shall  be  guilty  of  a  capital  felony  if  he  conceals 
property  to  the  amount  of  901.    See  Vol.  1.  p.  119.(24) 

^"^^"if  .(^^  ^^^  prayer  of  this  petition  was.  that  the  asaigMes 

^PP'^  might  be  directed  to  deliver  up  to  the  baidcrupt  hia  neoes- 

spiiry  wearing  apparel,  and  that  of  hia  wife  and  obildren. 

Th^  Lord  Chancel/or. 

The  question,  as  to  the  wearing  apparel,  resolves  Ufclf 
jnto  this,  whether  if  he  were  at  his  last  eipamiqatioi)  be 
would  be  bound  todeli^  it  up,  or  if  he  did  ilot,  he  would  be 
guilty  of  felony.  On  the  trialof  such  an  nidifctthent,  a  judge 
would  feel  it  his  diity  tpdfttfiEf  the  juty  to  find  aa  XO  toe 
wearing  appi^rel,  the  fiigt^  ivWifther  necessary  or  not*    If 
he  had  it  pow  in  ^is  bjDS^eAibn,  cduM  I  order  him  tb 
deliver  It  up,  when  the  tenkrupt  is,  under  the  statute,  this 
party  who  is  to  determine  that  point  for  himself,  at  thfc 
haxara  of  hia  life.    The  act  of  parliameat  gives  the  right 
10  this  w{\y ;  be  ia  at  bis  lut  examination  to  deliver  ap 
to  the  coaunissionersy  bis  goods,  wares,  merohandum^ 
money,  patata,  and  eS'ecta,  his  necessary  wearing  apparsit 
and  the  necessary  wearing  apparel  of  bis  wife  i|nd  qkil- 
^  dren,  only  excepted :  and  in  case  he  shall  congeal  or  em- 
beale  any  part  of  sqcl)  his  estate,  he  shall  be  deemeii 
guilty  of  felony,  and  shall  sufl'er  death  without  benefit 
of  clergy. 

JU  to  the  watering  apparel,  I  am  hurt  that  my  judg- 
ment can  derive  uo  assistance  from  decision.  The  cgn-  ^ 
structiuns  of  the  insolvent  act  afford  no  assistance,  and  ^ 
the  ditBcui^  cau  only  be  decided  on  an  indictment  under  0 
the  statute,  But  I  do  not  think  that  the  assignees  are war^  ^ 
ranted  in  withholding  from  him,  merely  on  their  opi«  ^ 
nioQ^  what  the  law  4II0T78  htm  to  determine  on  the  pro* 


11  &  lsGeo.S.  C.8.  16S: 

Sect  85.  Tbe  ttme  verbatim  as  6  Gto.  2.  c.  30.  $•  %"■ 
'Except  by  this  section  there  must  be  ten  days  notice  ini 
the  DMim  Gaxette  of  the  first  meeting, 

Tbe  commissioners  shall  appoint  not  less  than  tbretf : 
meetings  for  tbe  bankrupt  to  surrender,  and  tbe  last  on 
the  (brty-second  day.    See  VoU  1.  p.  124. 

Sect  96.    The  same  veHMitim  as  5  Geo.  3.  c.  30.  #•  3w 

The  chancellor  may  enlarge  the  time  for  the  bank- 
nipt's  surrender  not  exceeding  fifty  days.    See  VoU  1^ 

Sect..S7«    The. same  verbatim  as  5  Geo.  2.  c.  30.  t.  4. 
The  bankrupt  is  to  give  up .  to  bis  assignees  upon  oath 


priety  of  keeping  at  the  peril  of  his  life.  The  order  must  Weiring 
be  to  deliver  up  the  wearing  apparel  without  prejudice  "^^^^ 
to  the  question  whether  necessary  or  not    Expartt  jRom, 

%f  die  5G€o.^.  C.30.  f.  1.  tbe  bankrupt  must  dis* 
dm  idd  deliver  up  all  bis  property  at  his  last  exami« 
Birtien,  except  bis  wearing  apparel  and  that  of  his  wife 
nri  children,  and  if  he  conceals  to  the  amount  of  201.  ht 
is  t  capital  felon. 

To  convict  tbe  bankrupt  of  felony  in  concesling  his 
vcifhig  apparel,  I  conceive  the  jury  must  be  convinced 
thst  he  ixmcealed  apparel  to  the  amount  of  20L  which 
be  himself  could  net  possibly  think  was  necessary  for 
Ufli. 

Bat  still  I  think  be  would  have  no  right  to  retain  what 
they  the  juiy  under  the  directions  of  the  judge  would 
thmk  Was  uot  necessary  for  him. 

If  tbe  bankrupt  had  an  unusual  quantity  of  linen  or 
mitsofcloaths,  I  should  have  no  hesitation  in  ordering 
tbe  messenger  to  seize  them  with  directions  to  leave  him 
ss  much  as  any  prudent  man  in  a  genteel  situation  of 
life  is  usually  possessed  of. 

Beyond  that  I  should  think  a  judge  and  jury  would 
Mt  allow  bimt  tf  be  brought  an  action* 


184  1.1  &  13  Geo.  3.  C.S. 

M  bis  books  of  account  not  seized  bv  the  messenser,  tnd 
the  baokrupt  is  required  to  attend  and  assist  his  a8si^eefi^ 
upoD  ever)'   reasonable   notice  in  writing.    See  Vol.  I. 

MM. 

.  Sect.  28*     The  same  vetbaiim  as  5  Geo.  d.   c.  3.  s.  5.- 
The  bankrupt  ^hai{  t>e  fnee  t'roai  arrest  in  cominfr  to^ur- 
render  for  and  during  the  said  torty*t\ro  days»  or  such 
furiher  time  as  shall  be  allowed  for  that  purpose.     See 
VoJ.  1.  p.  I23.(i8) 


AajounmicDt        (iS)  Where  the  bankrupt's  Irisl:  examinatimi  was  aJr 
iimiAne.         journed  W7*f  die,  and   the  bankrupt  went  of  bis  own  ac- 
cord, without  anv  suinmon^froni  the  tonimissioner>  to 
finish  his  last  examination,  and  was  arrested.  Lord  Etdon 
.  held  he  was  protected,  upun  the  general  principles  of  live 
Ct^mmon  law  as  a  party  atteiuling  a  judicial  proceeding. 

Be  ordered  him  to  be  discharged,  and  reasonable  tad 
faecessary  charges  to  be  allowed  him.  r ' . 

Ho  held  all  the  detainers  void,  but  that  the  plaintiffs 
in  such  detainers  were  entitled  to  notice.  But  the  pari 
ties  who  bad  lost  their  detainers  were  not  entitle<l  to  ib^ 
expeuce  tbey  ^lad  been  piit  to.  The  bankrupt  was  di^ 
cbarc;ed  upon  his  petition. 

Lord  Eldon  said,  the  commissioners  acted  right ;  they 
gave  their  opinion  to  the  ofIicer„  but  they  could  giveoo 
^  direction,  covering  him,  in  point  of  law,  trom  the  elftctf 
of  that  discharge,    Kaparle  jRas5,  1  Rose.  260. 

Where  the  arrest  is  before  the  commissioners,  theprtv 
per  mode  of  application  is  by  petition;  if  the  circumstaDce« 
amount  to  a  contempt  of  the  court  as  an  arrest  in  attends 
ing  upon  the  court,  the  chancellor  will  dischaigc  upoa 
motion.     I  iio5c,  230. 

In  the  casii  of  ilxparteltoss^jixst  referred  to,the  adjmimf 
ment  of  the  last  examination  sine  die,  was  frequently 
mentioned  ;  but  it  proiluced  nu  observation  from  tbe 
chancellor,  as  nothing  turned  upon  it  to  affect  the  bankf 
rupt*8  right  to  protection  at  a  public  meeting  of  the 
L^ommissioners ;  out  it  occnsioned  great  surprize  in  my 
mind,  for  though  I  have  been  a  commissioner  for  more 
than  twenty  years  I  had  never  heard  it  mentioned  before^ 

1 


ir&  ISOeo.  3.  c.  d.  iis^ 

^t  39.    The  same  verbatim  as  5  Geo.  2.  c.  ^0.  9.  6. 
If  the  bankrupt  is  in  custody,  how  the  commissioners"^ 
ireto  take  hisexatnioation,  see  Vol.  1.  p.  131. 
Sect  30.     The  same  verbatim  as  5  Geo.  2.  c.  30.  «.  14  ' 
UpoD  the  certificate  of  the  commissioners  the  bankrupt 
may  be  apprehended  by  the  warrant  of  any  judge  or 
justice  of  the  peace.    See  Vol.  1.  p.  1(J3. 
Sect.  31.    The  same  verbatim  as  5  Geo,  2.  c.  30.  s.  15. 
If  the  person   apprehended  shall  within  the  time  al- 
lowed submit  to  be  examined  and  conform,  he  shall  have 
the  same  benefit  as  if  he   had  voluntarily  surrendered. 
Sec  Vol.  1.  p.  176. 

Sect.  32.  This  is  verbatim  the  same  as  3  Geo.  1.  e.  24. 
1 6.  the  expired  /firg/is A  statute. 

That  the  commissioners  by  their  warrant  may  bring 
penoDS  before  them  to  be  examined,  touching  of  any 
actor  acts  of  bankruptcy ;  and  these  words  are  added. 


mm 


.  I  am  told  it  has  long  prevailed  at  Guildhall,  and  has  AHjonnimeot 
been  in  common  practice  with  many  commissioners  for'*'*'  "' 
whom  I  have  a  great  respect ;  but  upon  stating  to  them 
that  I  considered  it  a  great  absurdity,  I  have  not  found 
My  gentleman  prepared  to  defend  it. 

■  The- 5  Ofo.2.  C.30.  s.  1.  says,  the  bankrupt  shall  sub- 
mit from  time  to  time  to  be  examine<i. 

By  the  5th  section' be  is  protected  after  surrender 
during  the  forty*two  days,  and  such /5ir/A(Tfime  as  shall 
be  allowed  for  finishing  his  examination. 

*  From  time  to  time  and  such  further  time,  must  surely 
mean  a  certain  specific  time,  and  not  a  i\me  sine  die  \  that 
ctDDOt  be  the  meatiing  of  the  statute.  If  it  is  an  ad- 
journed time»  then  the  bankrupt  is  protected  from  arrest 
all  that  time.  The  creditors  never  can  sign  his  certifi- 
cate even  if  they  wished  it.  And  it  might  be  justly 
doubted  whether  he  could  be  prosecuted  for  concealing 
lis  efliects  to  the  amount  of  201. 

The  commissioners  in  my  opinion  must  either  adjourn 
to  t  specific  iiay,  commit  the  bankropt  for  iu>^  givMig  a 


.J 


186  1 1  as  IS  Geo.  9.  c^  a. 


I 


t6ud«oc«o^ 


*^  or  of  the  goodi,  chattels,  wearte,  wuatekauJRzet,  ntaUf  tr 
eiiates  of  any  such  person** 

By  these  words  tbe  commissioaefs  bare  all  iht  poirer* 
of  the  1  Jac.  c.  15.  5.  10. 

The  words  id  the  expired  EngHeh  statute  (that  no 
person  shall  be  obliged  to  travel  above  90  miles  to  be 
examined,)  are  omitted. 

Tbe  composer  of  the  Irish  atatiite  has  wisely  adopted 
that  section  in  the  expired  English  statutes.  Why  it 
was  not  continued  in  England  is  quite  unacGOuntaUei 
See  Vol.  \.  p.  86.  (32) 

Sect  33.  The  same  as  the  first  part  of  1  Joe.  e.  1$. 
s.ll. 

The  witnesses  shall  be  allowed  tbeir  coats  outoftbi 
bankrupt's  estate.    See  Vol.  1.  p.  31. 

Sect  34.  The  same  verbatim  as  tbe  5  Geo.  2.  c.  30* 
s>  16. 

Except  the  wife  of  the  bankrupt  may  be,  as  in  tbe  be- 
ginning of  the  section,  examined  like  the  bankrupt  This  ' 
introduces  the  31   Jae.  e.  19*  ^  26.     See  Vol.  1«  p.  iU 
and  177. 


satisfactory  answer  to  some  specific  question^  or  sUoW 
his  last  examination. 

(32)  Upon  a  petition  to  order  tbe  commissioners  to 
direct  their  messeogor  to  bring  before  them  a  witness  to 
prove  the  act  of  bankruptcy; 

1!^!^^.^!a'  ^td  EldoH  observed,  of  their  authority  Uic  commit* 
siotiers  are  to  judge  for  themselves;  but  there  ought  to  be 
a  power  somewhere  to  compel  tbe  attendance  of  a  wiW 
ness  to  this  fact^  and  there  must  have  been  many  ordds 
for  that  purpose.  My  order,  in  the  terms  of  this  petttkni 
would  be  no  protection  to  tbe  GommiHaioners  agaiosi  aa 
action ;  you  may  take  an  order  on  the  witneaa  to  attend 
the  commissioners  at  such  time  and.  place,  as  tbey  sbiV 
appoint    Exparte  Jones,  Rose,  40. 

,   Such  a  yetitioik  as  tbis  ia  iiot  wanted  ia  ireiliiidE. 


•» 


11  fc  ISGeo^^.c.  9.  1^7 

!et  3&    Tbe  «ame  tvrialfiii  aa  5  Gdo.  SL  c.  30*  i.  17« 

le  commissioners  shall  specify  the  question  ia  their 
mitm^t  S^  VoL  I,  p.  179. 
icL  3&  The  sapQe  as  5  Geo.  2,  c.  30,  5. 16.  except  in 
l^lifh  statute  jf  the  party  committed  shuU  bring  anjf 
St  corpus,  is  changed  into,  if  the  party  committed  ahall 
t  any  application  to  any  court  or  judge*  And  tbe  for« 
te  fay  tbe  gaoler  is  3001.  instead  of  hQ(A.  in  tbe  Eng-^ 
itatute. 

be  court  Qr  judge  shall  recommit  the  party  for  any 
ficieoey  in  the  commitment,  unless  it  shall  appear  he 
blly  answered  all  lawful  queMiods  put  to  him,  or  bad 
Bcient  reason  for  re|^i^ijl^  tQ  V^gn  hi^  exanijnation.* 
0  gaoler  permits  biiii  toi  escape  he  shall  forfeit  300L 

Vol.  1.  p- 193.(22) 

td.  37.    The  same  wbaiim  as  the  $  Geo.  2.  c.  30. 

.  except  after  rec^uest  is  added  in  the  day-time. 

be  gaoler  vpon  the  request  in  the  day  tUne  of  any 

itor,  who  has  proved    his  debt,  shall   produce  the 

DO  committed,  under  a  penalty  of  lOOL     See  VoL  1. 

14. 

et.  93.  Tbe  same  verbatim  as  5  Geo.  2.  c.  30.  t.  20. 
very  person  who  discoyers  any  part  of  the  bankrupt's 
e,  shall  be  allowed  51.  per  cent,  and  as  much  more 
e  creditors  shall  think  fit  See  Vol.  1.  p.  197. 
ct.  39«  The  same  verbatim  as  5  Geo.  2.  c.  30.  s.  21. 
any  person  shall  conceal  the  bankrupt's  property^ 


I)  Tbe  drawer  of  the  Irish  statute  knowing  thatap-  Hubftucor^m^ 
lions  were  made  to  the  chancellor  of  England  by 
roo  instead  of  habeas  corpus^  has  changed  habeas 
t  into  tbe  general  word  application. 

%  Lord  Elion  has  determined  only  to  hear  an  appli- 
I  for  the  discharge  of  a  person  committed  by  the| 
lisaionen  upon  a  habeas  corpus,    See  ToL  I*  p*  199^' 


fiiUoft 


•11  &'12Geo.  S.b.rs. 

b^  shall  foifeU  1001.  and  iiouble  the  valuej     See  Vol. 

p.  198. 

Sect.  .40.    The  same  verbatim  as  5  Geo.  2.  c.  90.  t.  Sj 
Where  there  are  mutual  debts,  one  debt  shall  be  sc 

against  another,  and  the  balance  only  shall  be  claime 

and  paid.    See  Vol.  1.  p.  252.(40) 


■*-^ 


(40)  If  the  bankrupt  is  to  pay  an  annuity  to  a  person, 
who  owes  him  a  certain  sum  of  money  at  the  time  of 
the  bankruptcy,  as  in  every  case  now  the  annuity  may  be 
valued,  and  the  value  prove4  under  the  commission,  sol 
should  think  it  could  not  be  doubted  but  the  chancellor  or 
a  court  of  law,  in  an  actiM  by  the  assignees  against  tU( 
•debtor,  would  permit  him  to  set  off  the  value  (MTthi 
annuity.  ,; 

The  debt  to  the  bankrupt's  estate  might  he  tbe.price 
of  the  annuity,  and  if  the  annuity  had  not  been  paid,aiid 
had  been  rigntly  valued  at  the  first,  then  the  price  and 
the  value  would  balance  each  other,  and  nothing  would 
be  due  on  either  side.  .  % 

If  the  value  of  the  annuity  was  greater  than  the  d|Bl|t 
due  to  the  bankrupt's  estate,  then  as  a  commissioo^ 
should  permit  the  party  to  prove  the  difference.    "        ^ 

The  value  of  an  annuity  from  the  bankrupt,  I  shoald 
think  with  respect  to  a  balance  or  set-off  would  be  goo* 
fidered  exactly  as  a  certain  sum  due  from  the  bankrmil| 

• 

This  is,  I  should  think,  unquestionably  trueof  allaiv 
nuities,  which  were  proveable  in  bankruptcy  before  the 
49  Geo,  3.  c.  121.  5.17.  These  were  annuities  secured  hj 
a  bond,  where  the  penalty  was  forfeited  before  the  actM 
bankruptcy  ;  the  whole  value  of  the  annuity  was  a  deM 
due  by  the  bankrupt  at  the  time  of  his  bankruptcy,  ft 
was  therefore  a  debt  that  was  capable  of  being  set  ^gimjll 
any  debt  due  by  the  annuitant  to  the  bankrupt's  es^n 

But  the  annuities  the  value  of  which  were  not  prof^ 
able  under  a  bankrupt's  commission  before  that  statutili 
ck)  not  seem  capable  of  being  set  off;  for  though  thai 
aection  makes  them  proveable  under  the  oommissioo, 
and  declares  that  the  bankrupt  shall  be  discharged  frail 


11  &  IS  Geo.  3.  c.  8;  IqQ 

ect  41.    The  same  verbatim  as  5  Geo.  3.  c.  30*  #•  29* 
fany  person  shall  swear  to  a. false  debt,  he  shall  be 


n  by  his  certificate,  yet  it  uses  no  words  to  give  the  S€t.oflr« 
uitant  the  benefit  of  a  set-off. 

'his  will  be  an  important  question  for  a  court  of  law 
3me  future  time  to  decide. 

ord  Hardwicke  has  said  that  a  debt  due  from  the 
erupt  at  a  future  day,  which    under   the   7  Geo*  l« 

be  proved,  may  be  set  off  against  a  debt  due  to  the. 
erupt  at  the  date  of  the  commission.    Exparte  Pret* 

1  Atk.  250.     1753. 

4ebt  due  from  the  bankrupjt  at  a  future  day,  may  « 
efore  be  set  off  against  a  debt  due  to  the  bankrupt 
future  day ;  but  if  it  is  balancedf  and  settled  before 
future  day  when  the  assignees  can  demand  payment, 
DSt  \x^  as  in  the  case  of  Exparte  Prescott,  by  the  con- 
and  agreement  of  the  debtor  to  the  bankrupt.  See 
1.  p.  284. 

Qotber  case  is  when  the  debtor  has  to  pay  the  bank« 
a  certain  sum,  but  at  an  uncertain  future  day,  as 
I  the  death  of  some  one,  this  I  should  think  might  be 
)ff  against  a  certain  sum  due  from  the  bankrupt 
eable  under  his  commission. 

A.  was  indebted  to  B.,  the  bankrupt,  20001.  to  be 
upon  the  death  ofC.  or  some  event  which  must 

linly  happen,but  the  time  of  its  happening  uncertiin, 

B.  owes  A.  dOOU  these  debts,  I  should  think,  ought 
*  balanced,  and  A.  would  not  be  obliged  to  take  a 
lend  upon  the  5001.  and  pay,  when  the  event  hap-^ 
d,  the  full  20001. 

is  a  mutual  debt  or  a  mutual  credit ;  for  the  5001. 
it  be  both  lent  and  borrowed  upon  the  expectation 
jing  or  receiving  the  20001.  The  assignees  cannot 
ner  the  20001.  till  the  event  happens,  but  the  debtor 
then  be  allowed  to  set  off  or  deduct  in  a  court  of 
he  5001.  which  the  bankrupt  was  indebted  to  him, 
rhich  he  might  have  proved  under  his  commission. 

[I  the  event  happens  there  can  be  no  set-off  but  by 
ment. 

the  assignees  wish  to  make  a  final  dividend  before 


tJKf  11  &  »Oeo.  S.  c;.S. 

giiiltjr  e>f  perjury,  and  tllidl  torint  double  the  sutn  swor 
to«    See  VoL  1.  p.SdS. 


s**^*  the  event,  they  might  sell  the  debt  due  to  the  bankrupt' 

estate,  but  they  must  sell  it  subject  to  the  balance  ortet 

off. 

This  case  lately  came  before  Lord  Etdon.  A  lid; 
bad  agreed  with  a  trader  to  pay  him  or  bis  executors  0 
sldministrators  ^OOOT.  iipon  her  deaths  in  consideftlioi 
that  he  or  tliey  shonU)  pay  her  an  annuity  «f  WOk  i 
long  as  she  should  liVe^ 

He  soon  afterwards  became  a  bankrupt. 

She  prayed  by  a  petition  that«the  value  of  the  90001. 
payable  at  her  deatu  might  be  ascerUiried  by  the  cook 
mistioners*  and  that  it  might  be  set  o4f  against  the  sua 
of  £275L  which  the  bankrupt  owed  her  and  the  value  ol 
the  annuity,  and  that  she  might  prove  for  the  differencei 

Lord  £/ctoi9»ChaBcelIor« 

My  difficulty  is  this,  if  she  could  not  be  c6ft>pelled  t^ 
pay  yon  in  advance,  wbat  right  has  she  to  make  you 
take  in  adyance.  It  is  a  nice  point  I  am  not  aware  ibtf 
it  is  covered  by  any  decision.  I  think  the  petitioner  ii 
intitled  to  prove  fmr  tbe  value  of  her  annuity}  buttk 
SOOOi.  is  to  be  paid  by  her  executors  after  her  death.  B 
is  impossible  to  anticipate  it  and  make  it  a  matter  of  8et< 
off.     Exfarte  Vfhitaker,  Rose,  302.     1812. 

I  shouUI  ^ee  widi  Lord  Eiden  there  can  be  no  set* 
off  ia  sucb  a  case  without  the  consent  of  the  debtor  19 
^e  estate  and  tbe  assignees^  But  with  such  consent  il 
ny  opinioA  it  m  tbe  same  in  principle  as  txpturU  PtmMi 
I  Alk.  230.     See  Vol.  1.  p.  284. 

.  The  bai^upt  owed  the  lady  au  annuity  of  2O01.a  year 
wbich  could  be  rediwed  to  a  certain  present  valao ;  l|f 
lady  owed  lnim  20001.  to  be  paid  at  an  uncertain 
4a Vt  that  also  might  'be  reduced  to  its  present 
value ;  and  if  the  annuity  had  never  been  paid,  and 
^culaited  at  tlie  fiist,.  these  present  values  may  be-fM 
wmed  lo  bdance  efieh  other.. 

This  debt  by  the  lady  was  a  vesteU  interest,  and  paspe 
to  the  bankrupt*s  assignees,  and  whenever  the.  lady  dai 
they  may.  sue  ber  executors  for  it ;  but  her  e.^ccutoq  ml 


t  period  it  is  not  only  an  equitable  but  %  legal 
pietttme  that  the  annuity  was  secured  by  bond 
ao  annuity  capable  of  being  set-oK  But 
of  authority  I  can  only  state  the  result 
n  reasoning  upon  the  general  principles. 

the  bankrupt,  as  in  this  cade»  was  indebted  in 
irger  sum  than  that  which  was  to  be  paid  to 
nat  a  fature  day  by  the  creditor ;  it  seems  to 
Able  and  equitable  to  permit  the  creditor  to 
«Hicb  of  it  as  he  pleased,  and  to  reserve  tl)e 
r  to  be  set  ojf  against  the  sum  which  the  as* 
t  a  future  day  would  demand. 

3wes  B.,  a  bankrupt,  20001.  to  be  paid  three 
nr  the  date  of  the  commission,  and  B.  owes  A. 
3Teable  under  the  commission. 

Old  B.*s  assignees'did  not  agree  that  the  value  of 
I.  should  be  immediately  set  off,  then  the  com- 
B  ought  to  admit  A.  to  prove  as  much  as  he  plea- 
the  remainder  he  might  set  off  against  the  as« 
emaiul  or  action  for  the  2000Lwhenit  became  due. 

were  not  done,  when  the  debtor  to  the  bank- 
ate  had  the  fair  benefit  of  his  set-otf,  there  might 
ids  left,  out  of  which  he  could  have  a  dividend 
:fiefence ;  and  there  seems  to  be  no  reason,  why 
lend  should  be  post]Kmed. 

A.  is  to  pay  the  bankrupt  a  sum  of  money  upon 

vrhirh  msiv  nprhsin!^  npvpr  hsinnpn.  nq  iinnn  tUft 


ill 

'"ft 

•j  } 
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The  commissioners  or  their  of&cer  may  break  open  ihct 
bankrupts  doors  to  seize  the  bankrupt's  property.  See 
Vol.  1.  (42) 


Stt-oft  j^  voluntary  bond  by  the  bankrupt  cannot  be  proredi 

and  therefore  I  should*think  that  the  debtor  to  the  t^ 
tate  cannot  have  the  benefit  of  it  in  a  set  offl  It  would 
be  unreasonable  that  such  an  obligee  should  have  the 
whole  of  which  any  other  obligee  by  a  voluntary  bondf 
not  being  indebted  to  the  bankrupt,  could  have  no  part 
by  a  dividend.  But  if  any  one  gives  a  voluntary  bODd 
to  a  trader,  his  assignees  would  recover  the  amount  of 
such  a  bond,  and  the  obligor  would  have  the  benefit  of 
setting  off)  or  claiming,  as  a  balance,  any  debt  which  ths 
^trader  ow«d  him  before  the  bankruptcy. 

If  A.  is  indebted  to  a  trader,  who  draws  upon  A.  wbo 
accepts  the  bill,  and  then  the  trader  becomes  a  bankniptf 
before  the  bill  is  due,  if  A.  is  called  upon  by  the  as« 
aignees  to  pay  what  he  owed  the  bankrupt,  he.  may  set 
on  the  amount  of  the  bill  which  he  has  so  accepted  be« 
fore  the  bankruptcy  and  paid  afterwards. 

7'he  acceptance  before  the  bankruptcy  is  payment  to 
that  amount.     Exparte  fVagstuf^  13  Fes.  65.  ISOQ. 

But  if  A.  is  indebted  to  a  trader,  in  any  sum,  as  lOOLawt 
is  surety  for  him,  suppose  to  the  same  amount,  and  fbe 
trader  becomes  a  bankrupt.  If  A.  pays  the  100k  ai 
surety,  though  he  may  prove  it,  he  cannot  set  it  off;  be 
musit  pay  the  1001.  he  owes,  and  take  a  dividend  npon 
the  tool,  he  pays  as  surety.  The  debts  which  can  be 
balanced  in  bankruptcy  by  the  .0  Geo.  2.  c.  30.  s.  98i 
must  be  mutual  debts  at  any  time  before  such  person  becuM 
bankrupt. 

The  49  Geo.  3.  c.  1^1.  s  .8.  enables  the  surety  to  provCf 
but  there  is  no  statute  yet,  which  enables  the  surety  to 
have  the  benefit  of  retaining*  what  he  so  pays  out  of  what 
he  owes  to  the  bankrupt's  estate. 

(42)  The  authority  of  the  commissioners  and  their  ofr 
cers  is  founded  in  the  first  formation  of  the  existing  bant 
rupt  laws,  viz.  the  13  Eliz.  c.  7.  s.  2. 

The  21  Jac.  c.  19.  s.  S,  was  passed  only  to  give  the^ 
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43.    The  same  verbatim  an  5  Geo.  2.  c.  30.  s.  7« 
3  bankrupt  conforms,  he  shall  be  allowed  5l.  per 


0  break  open  the  bankrupt's  doors,  a  power^  MeincUfcr, 
lo  other  officer  in  a  civil  case  possesses. 

messengers  in  London  are  only  oflicers,  whoni  the 
lor  recommends  the  commissionertf  to  employ.  If 
^re  to  give  their  warrant  to  any  other  person,  he 
lave  all  the  authority  of  the  officer  of  the  com- 
ers by  the  statutes,  but  the  commissioners  would 
le  censure  of  the  great  seal. 

Eldon  has  expressed  a  doubt  whether  the  me»- 
having  been  in  possession  under  the  warrant  and 
led  it  the  warrant  was  not  spent.  See  Exparte 
lost  1,  infra  in  this  note. 

uld  observe  upon  it  that  1  conceive  the  warrant 
>  be  spent  whilst  there  is  any  property  of  the 
pt  to  seize. 

le  same  warrant  he  seizes  all  the  pfdpjerty   whfch 
krupt  acquires  till  the  bankrupt  obtams  bis  oer- 
or  where  there  is  no  certificate,  till  all  the  debts 
d. 

authority  of  the  commissioners  and  their  Qfiicers 
opinion  was  not  in  the  slightest  degree  diminished, 
introduction  of  the  elective  assignees  iuto  the 
pt  system  by  the  5  yinn,  c.  22. 

ver  was  intended  that  they  should  be  obliged  to 
ny  action  against  the  bankrupt  for  any  tangible 
al  property. 

commissioners  or  their  efTicers  must  always  have 
r  to  seize  it  and  to  deliver  it  to  the  assignees. 

te  case  within  my  experience,  the  bankrupt  would 
out  of  his  house  and  deliver  it  up  to  the  assignees ; 
lered  the  messenger  to  do  his  duty,  and  to  turn  the 
pt  and  bis  family  out  of  the  house  with  as  little 
e  as  the  nature  of  the  case  would  permit.  This  is 
y  ejectment,  which  the  bankrupt  laW  intended  .be- 
the  commissioners  or  their '  assignees  and  the 
pt,  and  it  is  to  be  found  in  the  second  srctiou 

■      ■  •  ■■      ■.:'■■•   ;i  .  J    • 
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cenLoiit  of  hi<r estate  rf!COvi?Ted,if  itis  sufficient  to  pay  the 
creditors  lOs,  in  tlie  pownd,  so  that  fie  is  not  to  be  allow- 


A  bankrupt  lately  at  bis  Ui^t  examination  before  the 
sixth  list,  adtuitted  he  had  a  paper  in  his 'pocket,  which 
WS8  material  to  the  sale  of  his  estate,  but  he  refused  to 
deliver  it  to  his  8ssignc4>B. 

Upon  cousidf  ration  we  t  bought  \re  were  authorized  to 
order  the  messenger  to  take  it  I'rom  Iiiin  by  force. 

This  I  conceive  to  be  the  legitimate  origiunl  authority 
of  commiiisioiiers,  which  hn^  never  been  abridged,  and 
without  which  the  baukrupt  Uw  would  be  iueOicacious. 
£  Imtc  been  aisured  that  Lord  Eldoa  has  dedded  that 
the  mesBcoger  might  seize  ttu  estate  and  effects  of  au 
uiicertrflcated  bankrupt  many  years  after  the  date  of  the 
warraoL    The  case  is  not  in  print. 

I  conceive  the  comioisstoners  might  at  aity  time  exe- 
cute a  ftesh  wamut,  and  the  new  and  tlie  old  warrant 
wpuld  be  e^ially  el&cacious. 

The  two  followiog  cases  have  lately  comi:  before  Lord 
£^«  Ktp«cting  messengers. 

£:paf<ePii£e  in  the  matter  of  Dvsott,  Rou\.  1810. 
'  TbiawM  B  petition  for  an  attachnteiit  against  a  person 
«r  the  name  of  Crn^gs  for  havinar  obstructed  a  nicSMni^er 


r.; 


u  ■ 


of  the  bankrupt.  Lord  Hardwiche  has  beld,  that 
leaaenger  enter  a  houRe  noi  the  houae  of  the 
:,  yet  that  an  obstruction  tcr  him  is  a  contempt 
sat  seal ;  but  I  think  the  question  is  whether  the 
I  acted  fairly  in  the  protection  of  his  property » 
nly  and  contumaciously  ;  and  for  this  purpose 
ihould  be  directed,  or  Craggs  should  bring  tres- 
Aould  be  remembered  that  the  petitioner  states 

lat  the  messenger  was  unable  to  obtain   posses-  |  !j| : 

it  may  be  a  question  tthgihtr  the  me$uHgcT  hav  "  ' 
'II  poisessiom  under  the  warra/U  and  abandoned  it^ 

Ht  wai  not  spent.    This  petition  must  be  dismift-  |||( 

costs.  ||j| 

t  Craggi  in  the  matter  of  Djfson,  Ro$e%5, 1810.  liij 

as  an  application  that  the  messenger   under  a  I H  ■ 

3n  of  bankrupt  issued  against  Dyeon^  might  be  I  ki 

3  deliver  up  possession  of  the  house^  and  be  re*  I  > ; 

roni  selling  goods  which  he  had  seized  as  the  |.i| 

3f  the  bankrupt ;    but  which  was  claimed  by  I  fj! 

)Der  under  a  bofidjide S2\e  to  him,  llll 

ivd  Chancellor.     This  court  will   receive  com-*  f;!i 

L  messenger's  misdemeanor;    but  if  in  the  dis-  Ilij! 

his  duty  he  takes  possession  of  goods  as  the  l\} 

if  the  bankrupt,  I  do  not  know  that  it  ever  en-  i  ^{  [ 

urisdiction  on   the  application  of  a  person  |i'*|t 

he  goods  to  be  delivered  up  to  him.    I  do  not  i('  I 

nny  not  be  cases  in  which  the  court  would  in-  I |i ; 

[iecidft  a  nuestion  of  iironertv  with   third   Der«  I  ill 
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If  las.  in  the  pound,  101.  per  cent,  but  tlic  wlio 
allowance  not  more  iliait  300l. 


cellor's  jurisiliction  over  t!ie  assignees  in   such    cases 
uow  indispuCiiblc. 

In  the  circumstances  stated  in  the  last  ca^,  the  chai 
cellor  probably  thought  it  best  not  to  interfere  till  tl 
assignees  nerc  chofeen,  whin  upon  inquiry  into  the  ci 
cuniBtances  of  the  case  thry  might  either  deliver  i 
the  property  ditinied,  orrcaulvc  to  diifcnd  the  possessic 
of  it  in  an  action  at  law. 

A  cominiasionof  bankruptcy  issued  a.i:ninRt  Lathrop, 
which  was  superseded  on  the  ground  of  fraud.  Sevec 
meetings  had  been  appointed  by  the  f.-onii»is<'ioner 
which  were  not  attended  by  the  (solicitor  or  the  nseigDef 
■nd  the  petitioning  creditor  was  not  to  be  Ibuud.  Tl 
iBsif^ees  were  particularly  sumaioned  to  attend  o: 
meeting. 

The  petition  was  presented  by  the  niessenpfef  to  t 
chancellor  praying,  that  the  assipnees  may  be  «. 
dered  toreimburtie  him  his  expencrs,  amounting  to  2( 
the  expence  previouf  ro  the  choice  of  assignees,  and  b 
241.  incurred  afterwanls. 

"In  support  of  the  petition  it  was  insif^ted  that  the  mi 
senger,  obeying  the  order  of  the  conimissiiMieni.  must 
iTnlrniiiii'icil.     t')ii  tlif   oiln-r  si:le  ir  was   i^tjled.     ' 
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If  he  is  arrested  for  any  debt  before  his  bankruptcy, 
be  shall  be  discharged  upon  common  bail,  and  may 
plead  that  the  debt  accrued  before  he  became  bankrupt 
aod  the  certificate  of  conformity  may  be  given  in  evi- 
dence to  prove  ail  the  proceedings ;  and  the  defendant  shall 
have  a  verdict  unless  the  plaintiff  proves  it  was  obtained 
Ij  fraud,  or  proves  concealment  by  the  bankrupt -to  the 
imountoflOl.    See  Vol.  1.  p.  135.  (43) 

the  sum  oflSdI.  received  against  him  in  an  action  of  Mess!'iiS«'' 
trespass. 

Lord  EidoH  seems  to  refer  his  jurisdiction  in 
this  case  to  the  summary  Jurisdiction  which  courts  exer- 
cise over  attornies  rather  than  to  bis  jurisdiction  in  bank- 
ruptcy. 

Lord  Chancellor  Eldon. 

The  point  of  jurisdiction  is  clear.  Taking  it  to  be  ad 
mitted  or  established,  that  a  solicitor  takes  out  a  com" 
mission  of  bankruptcy,  or  does  any  other  net  in  the  ad' 
ministration  of  the  justice  of  the  court;  and  to  carry  into 
effect  that  process,  whether  a  commission  of  bankruptcy 
or  of  any  other  description,  employs  a  person,  who  is  an 
officer  of  the  court,  who  has  a  demand  upon  him  specitic 
and  liquidated,  or  capable  of  being  ascertiined  by  tax- 
ation, I  would  compel  the  solicitor  to  pay  that  money,  as 
the  courts  of  law  constantly  compel  attornies  to  pay 
money  manifestly  due  from  them  to  persons  engaged 
in  executing  the  business  of  the  court. 

There  is,  I  think,  great  reason  to  suppose  the  solicitor 
liable  in  general,  upon  this  ground. 

He  is  applied  to  by  a  person  proposing  to  be  the  peti- 
tioniug  creditor  in  a  commission  of  bankruptcy  perhaps 
at  a  considerable  distance.  The  messenger  has  no  means  * 
of  informing  himself  about  that  person  and  his  solvency. 
The  solicitor  is  bound  by  duty  as  well  as  interest  to  see 
that  the  subject  is  proper  for  a  commission,  that  the 
party  is  solvent,  and  that  under  all  the  circumstances 
thecommissionouglit  to  be  sued  out;  and  he  looks  to 
the  principal.     Expmte  Ilartop,  1-2  Tes.  319.     HSVO. 

(43)  la  a  commission,  in  which  I  was  a  commisgioner.  ^'o*^"*^- 
an  aflBignee  became  a  bankrupt,  in  consequence  of  which 
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Sect/ 44.  The  same  vtrbatim  as  5  Geo.  2.  r.  30.  s.  S. 
the  btukrupt  shall  bealloweil  what  the  commissioaers  and 
a^sigueee  shall  think  reasonable,  if  his  eslate  does  act 
pay  10s.  ID  the  pound.     See  Vol.  1.  p.  J3S. 

Sect.  46,  The  f^ame  verbatim  as  o  Geo.  *i.  r.  30.  «.  9*  If 
the  bankrupt  obtains  his  certificate,  having  been  befoie 
;i  bankrupt.or  haripg  compounded  with  his  creditors,  or 
haying  been  discharged  by  an  insolvent  act,  his  bodjr 
shall  be  free  from  arrest,  but  his  future  effects  shall  be 
liable  unless  he  pays  I3s.  in  the  pound.  See  Vol.  1.  p. 
144.  (45) 


>l  4  I  ■  m^^m^^mm^m^mt 


AHcwancs.  lucb  a  loss  was  sustained,  that  the  dividend  was  less  thaa 
lOs.  in  the  pound.  If  there  had  been  no  such  loss  tbe 
bankrupt*s  estate  would  have  produced  a  dividend  above 
}0s.  in  the  pound.  Thf  statute  says  the  bankrupt  shall 
have  his  allowance,  if  sufficient  i$  i^covered  to  make  | 
dividend  of  lOs.  in  the  pound,  and  thinking  tliat  the  bank- 
rupt had  deserved  his  roward,  and  that  it  was  hard  that  he 
should  Rufler  by  the  act  of  the  creditors  in  electing  a  per- 
son assignee  who  became  insolvent,  we  therefore  Oi^erel 
the  bankrupt  the  allowance  lie  would  have  been  entitled 
to,  if  the  dividend  bad  been  the  same  as  it  would  have 
been,  if  no  loss  had  been  incurred. 

A  bankrupt  had  promised  the  assigqees  tliat  he  wQu)d 
ibr^o  or  not  claim  his  allowance,  if  they  would  accomi* 
inodate  a  friend  of  his  with  the  purchase  gf  some  of  hit 
property. 

In  making  a  final  dividend,  we  the  commiasioners 

thought  that  we  could  not  take  notice  of  such  an  asree- 

ment,  and  we  ordered  hia  allowance  to  be  reservea  fof 

him.    He  was  at  liberty  to  do  what  he  pleased  with  it 

'  afterwards, 

(45)  If  a  trader  in  partnership  compounds  with  his 
jointxcreditcvs,  and  not  with  his  separate  creditors,  it  i| 
not  a  composition,  which  will  afterwards  restrain  the 
benefit  of  bis  certificate  as  a  bankrupt,  Norton  v.  Skaki* 
qitfire,  li  ^st,  6\0.    1S12. 

The  court  seemed  to  think  that  if  any  creditors,  eitbet 
joln(  or  sepuatf,  did  not  accept  tbe  composition^t  wo^H 
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Sect  46.    The  same  verbatim  as  5  Geo.  S.  c*  1. 10. 

Xo  bankrupt  to  have  the  beuefit  of  the  act  unless  the 
commissioners  certify  that  the  bankrupt  has  conformed, 
and  that  they  have  no  reason  to  doubt  that  he  has  not 
■ade  a  full  discovery  of  his  estate  and  efiects,  and  un- 
loi  four  parts  in  five  in  number  and  value  of  his  credi* 
ton  who  have  proved,  whose  debts  each  amount  to  201. 
or  upwards,  shall  testify  their  consent,  of  which  there 
ihill  be  an  affidavit,  and  the  bankrupt  shall  make  an 
affidavit  that  it  was  obtained  fairly  and  without  fraud. 
And  such  certificate  shall  afterwards  be  allowed  by  the 
Lord  Chaucdlof  ox  by  two  judges  to  whom  he  shall 
refer  it 

And  any  creditor  may  be  beard  against  the  allowance. 
See  Vol.  1.  p.  145.(46) 


ttt  afterwards  aflect  the  certificate.    It  must  be  |i  dis-  certificate, 
rhaige  from  all  the  creditors  joint  and  several,  as  under 
la  insolvent  act,  which  could  afterwards  operate  upon 
he  certificate.    IbitL 

(46)  Where  a  creditor  proves  a  debt  and  aftserwards 
leoomes  a  Imnkrupt,  if  that  circumstance  is  made  known 
0  the  commissioners,  they  ought  not  to  allow  the  cer* 
ificite  upon  the  signature  of  the  bankrupt  alone. 

His  interest  in  the  commission  is  transferred  to  the 
wgnees ;  they  have  then  a  more  substantial  interest  in 
k  discharge  of  the  first  bankrupt ;  but  as  the  second 
anknipt  bas  an  interest  also  in  the  event  of  a  surplus  of 
is  own  estate,  both  the  bankrupt  and  the  assignees 
light  to  join  in  signing  the  certificate.    I  do  not  think 

would  be  allowed  by  the  chancellor,  if  either  the 
inkmpt  or  the  assignees  dissented. 

If  a  single  woman  creditor  proves  a  debt,  and  then 
arries,  both  she  and  her  husband  ought  to  sign  the  cer- 
ate; they,  each  have  an  interest,  and  the  wife  has  an 
teiest  independent  of  her  husband's. 

Otte  partner  generally  signs  for  all  the  partners ;  and  it 
presumed  that  thc^y  all  consent  to  the  act  of  the  one, 
10  tijpi  in  the  name  of  the  whole. 


n  &  13  Geo.  3.C.8. 

Sect.  4".    The  fame  vtrhatim  as  the  24  Gf^.  2.  c.  -i7. 
I.  16. 


But  if  nny  one  actually  did  dissent,  and  that  dissent  was 
proved  to  ttie  clianvellor  to  have  existed  at  tlie  time  the 
other  parlntr  signed  the  cerrifiL-ale,  I  should  think  the 
chancellor  would  stay  the  certificate,  upon  ihe  priuciple 
that  the  act  of  one  only  hintts  the  rest,  brcause  it  is  pre- 
Bumed  that  he  act^  by  their  conicnt  and  authority  ;  but 
it  oiipht  not  tu  avad,  where  the  coiitrnry  is  (xpresbly 
proved. 

If  a  partuership  is  dissolved  after  the  proof  of  a  debt 
due  to  the  pnrtnrrship.  one  partner  may  si{;n  the  certi- 
ticate,  and  it  will  bind  the  n  st ;  for  Lord  lUdon  observed 
the  debt  still  cubHisted  as  a  debt  to  the  partnership.  Ex- 
parte  Hall,  Rose,  2. 

This  case  is  the  same  as  if  the  partnership  still  Bub> 
aiated.  But  if  the  diittieiit  of  one  was  made  known  to 
the  partner  signing,  and  that  disscnt  at  the  time  being 
TCrified  by  affidavit,  T  should  be  inclined  to  think  the 
chancellor  would  not  allow  the  certifiiate. 

It  must  be  the  same  as  if  the  bankrupt  was  indebted  to 
two  persons  A.  and  B.  by  a  noie  or  bond,  if  One  ac- 
tually refused  his  assent  to  ihe  certificate,  the  assent  of 
the  other  could  not  be  sullicicnt. 


11  &  12  Greo.  3.  c.  8.  SOI 

A  creditor  residing  abroad,  a  letter  of  attorney  to  sign 
the  certificate  must  be  attested  by  a  notary  public.  Sec 
Vol.  1.  p.  374. 


An  objection  was  made  to  the  allowance  of  a  bankrupt's 
certificate,  upon  the  ground  that  be  was  uncertificated 
under  a  former  commission,  which  had  issued  against 
him,  and  that  his  estate  would  not  pay  fifteen  shillings 
ia  the  pound*        .; 

It  was  said,  it  was  no  objection  to  the  certificate  as 
protective  of  his  person. 

It  was  answered,  the  production  of  this  first  commis' 
sion  at  law  would  preclude  all  defence  under  the  second 
certificate. 

The  Lord  Chancellor. 

True ;  but  this  court  would  interfere  to  prevent  the 
production  of  the  firfct  commission  at  law,  if  thecircum* 
stances  required  h.  For  though  the  second  commission 
is  absolutelv  void  at  law,  it  has  ever  since  the  time  of 
Lord  Harawicke,  been  the  practice  of  the  court,  where 
a  joint  commission  has  been  taken  out,  and  then  a  sepa- 
rate one,  or  vice  verU^  and  a  certificate  has  been  obtained 
under  the  second,  to  sustain  that  certificate*  I  appre- 
hend these  objections  cannot  prevail  against  this  certi- 
ficate.   Ejparle  Tiompsout  IZoje,  2S5.     ISIS. 

But  this  certificate  can  only  protect  his  person,  it  will 
not  protect  bis  property  unless  he  pays  fifteen  shillings 
in  the  pound;  for  thomgn  ht  is  not  a  person  in  the  words 
of  the  statute  discharged  by  this  act,  but  he  must  be 
considered  asone,  who  has  compounded  with  his  creditors. 
And  this  case  will  fall  under  the  principle  of  Thornton 
y.  Dallas,  Doug.  46.    See  Vol.  I.  p.  146. 

It  is  a  general  rule  that  when  a  petition  to  stay  a  cer« 
tificate  is  dismissed,it  is  dismissed  with  costs;  many  peti<» 
tjons  of  this  nature  were  during  these  sittings,  dismissed 
without  costs,  on  the  ground  that  although  the  bankrupt 
was  entitled  to  his  certificate,  there  were  circumstances 
in  his  conduct  which  precluded  all  claim  to  the  in« 
dulgence  of  the  court.  Exparie  Black.  EipuruNi'^ 
thqUf  &c.  Lincoln's  Inn  Ilall,  Affil^  LSUt 


S^  11&13G«0.3.  c.  8. 

S«ct.  48.  The  same  ttrbaiim  as  the  6  Geo.A  c»  30. 
«.  11. 

All  securities,  contracts  and  agreements  given  to  a  cre- 
ditor to  induce  him  to  sign  the  certificate  void.  ^See 
Vol.  1.  p.  151. 

Sect.  49.    The  same  verhalim  as  A  Gei^.  S.  c.  30.  z.  13. 

If  any  bankrupt  shall  be  taken  in  execution  upon  a 
judgment  obtained  before  the  allawjance  of  the  certificale 
lor  any  debt  due  before  the  bankruptcy^  any  judge  of  tht 


So  also  on  several  petitions  by  creditors,  that  tbey 
might  be  at  liberty  to  go  in  and  prove,  and  the  oertifr 
cate  in  the  mean  time  be  staid. 

The  Lord  Chancellor,  although  he  gave  them  libertf 
to  so  in  and  prove,  yet  he  stated  that  be  would  not  send 
back  the  certificate,unless  a  satisfactory  reason  was  given 
wby  they  had  not  gone  in  before.  EiparU  Djfwm^  tic 
LineoMi  Inthhail^  Aprils  ISll.  That  the  bankrupt's  ao- 
coants  are  in  a  slovenly  state,  is  no  ground  for  stayiog 
the  certificate,  unless  be  has  refused  his  assistance  to  ex- 
plain or  elucidate  them.  Expiuie  jRavson,  Lincotms  /m 
Jiall^Jpril,  ISll 

'  A  bill  by  an  attorney  for  obtaining  a  bankrupt's  ee^ 
tificate,  must  be  delivered  a  month,  and  signed- purauank 
to  the  sUtute  2  Geo.  %  c.  S3,  i.  S3. 

Lord  Ch.  J.  Mantfield  observed  that  one  item  must  be 
for  obtaining  the  chancellor's  allowanoe;  and  where  a  bill 
contains  one  item,  which  is  a  proceeding  in  a  court,  all 
the  residue  of  the  bill,  though  it  be  merely  for  convey- 
ancing, is  taxable.     Collim  v.  Nickolsuut  S  Tattnl.  331- 

The  Lord  Chancellor  will  stay  the  certifieate  if  any 
concealment  is  positively  proved;  but  he  will  not  upon 
fiTh  aOidavit  that  the  deponent  is  informed  and  believes 
that  the  bai|krupt  has  concealed  his  property.  For  to 
render  the  certificate  void  in  a  court  of  law,  there  must 
be  positive  proof  that  the  bankrupt  has  conoesled  pro- 
perty to  the  amount  of  101. ;  and  to  convict  of  a  capitnl 
felony  there  must  be  such  proof  of  concealment  to  ti|e 
^mount  of  80If    ExfarU  Joieph^  ^ose^  1 84, 


11  b  li  Geo.  9.  t.  B.  '109 

rt  iR  which  tfae  j  udgment  ib  obtained  may  ordei'  the 
erupt  to  be  discbarged.  See  VoL  1 .  p.  104. 
let  60.  The  tame  xtrbatim  as  ^4  Geo.  2.  c.  57*  t,  9« 
be  beokrupt'a  certificate  »hail  be  void,  if  it  is  signed 
ny  one  wfao  has  proved  a  false  debt  within  tfaekaow* 
s  of  the  bankrupt  and  without  bis  objecting  to  it^ 
M.  I.  p.  378* 

ct  51.    The  same  verbatim  as  5  Gto.  %  c.  30*  s.  1^ 
!pt  gaming  in  the  funds  is  here  omitted,  and  lOOK 
e  EngHik  statute  is  here  3001. 
le  bankrupt's  certificate  shall  be  void,  if  be  has  %iffm 
or    upwarda   upon  the    marriage  of  any  i:bikl 

was  not  then  worth  so  much,  or  if  he  has  lost  by 
og  in  one  day  51.  or  3001.  in  the  whole,  in  the  twelve 
bs  preceding  his  bankruptcy.  See  VoL  1.  p.  159* 
irt  b%  The  same  vn^atim  as  5  Ceo.  3.  c.  30.  s.  3^ 
le  creditors  before  they  chuse  an  assignee  shall 
t  in  whose  hands  the  money  shall  be  deposited  as 

aa  lOOL  is  received.    See  Vol  1.  p.  30a. 
:t  53»    The  same  verbatim  as  5  Oeo«S.  c  M.  $.  S3, 
pt  the  hol$el  of  the  city  of  Dublin,  or  the  JRoya/ 
wifgf^  are  substiUtted.  for  CuildhM,  ^nd   Dublin 
tte  for  S^mion  Gaaette.  ^ 

«  assignees  and  commissioners  shall  make  a  divi^ 
after  four  months,  and  within  twelve  months  from 
me  of  tasuing  the  commission.    See  VoU  1.  p.  31S. 


mrami^ma^^m^^i^mi^^i^-^mmmm^^tmmm^am^ 


)Tfae  assignees  petitioned  to  have  the  debt  expunged, 
nm  tbe  creditor  was  a  partner  with  U»e  bankrupt 
the  debt  was  contracted. 

had  been  a  partner  up  to  a  certain  time,  when  the 
irsbip  was  dissolved,  l/prd  EldoH  said  be  might 
e  a  dividend  with  tbe  cr«i^toiS|  wbcm  4ebt9  we^f 


904  1I-&  I.2Geo.,3.  c.  8. 

'  Sect  54.    The  same  verbaiun  as  5  Geo.  2.  c  30.  s.  3i  . 

Tiic  assignee  by  consent  of  the  major  part  in  value  may 
eubiuit  any  diflerences  to  arbitration.    See  V^ol.  1.  p.  3S4, 

Sect.  55.     The  same  verbatim  as  o  Geo,  2.  c.  30.  i.  36. 

The  assignees  with  the  consent  of  the  major  part  ia 
value  of  the  creditors  may  lake  a  composition  foraiiy 
debt  due  to  the  bankrupt*s  estate.    See  Vol.  1.  p.  33. 

Sect.  56.     The  same  verbatim  as  5  Geo,  2.  c.  30.  $.36, 

Every  bankrupt  must  attend  the  assignees  upon  a  notice 
in  writing,  and  shall  be  allowed  28.  6d.  a  day.  and  if  he 
refuses  he  may  Ije  committed  by  the  commissioners  till 
be  conforms.    See  Vol.  1.  p.  321.  (5(i) 


cqutractcd  after  the  dissolution  of  the  partnership,  but 
that  he  could  not  receive  a  dividend  with  the  fonner 
creditors.    Erparie  Hayes,  jiugust,  1812. 

The  commissioners  may  be  at  a  loss  how  to  make 
such  a  dividend. 

We  will  suppose  the  bankrupt's  estate  40001.  the 
debts  before  the  dissolution  30001.  and  the  debts  of  the 
other  creditors  50001.  and  the  debt  of  the  partner  lOOOU 

Tliere  must  be  a  dividend  then  upon  the  80001.  without 
bis  debt,  which  would  give  10s.  in  the  [x>und  to  the 
30001.  creditors,  which  would  be  15001.  and  then  tliei^ 
would  be  25001.  to  be  divided  amongst  all  the  other  rre" 
ditors,  whose  debts  including  the  paitner*3  would  be 
()000l.  which  would  produce  them  8s.  4d.  in  the  pound* 
I'his  will  e^erve  as  a  precedent  for  every  similar  case. 

{n6]   Upon  a  petition   that  the  bankrupt  might  be 
dirrcU'd   to  deliver  up   certain  papcr^   in  his  posst^sion 
relating  to  hisestoto,  which  had  been  delivered  to  him 
by  an  assignee,  who  had   been  subsequently  removcils^ 
and    to  attend    the    commissioners  for  the  purpose  olT 
being  examined;    he  had  passed  his  last  examination* 

The  Lord  Chancellor  EMoiu 

The  question  comes  to  this,  whether  I  can  refuse  to 
make  an  order  on  Mr.  TountcudXo  deliwr  up  these  papens 
tt  to  order  him  to  attend  the  commissioiiers,   his  last 


11  &  19  Geo.  3.C.  S.  90S 

Sect  57«    Tbe  same  verbatim  as  5  Geo.  2.  c.  30.  «.  37* 
\7itbin  eighteen  months  the  assignees  shall  make  a 

lecood  dividend,  if  they  have  any  effects  in  hand,  which 

^11  be  final  unless  future  effects  come  into  the  hands; 

tbe  assignees  shall  deliver  in  their  accounts  upon  oath. 

See  VpL  I    p.  323.  < 
Sect.  58.    The  same  verbatim  as  the  5  Geo,  2.  c.  30. 

1.38. 

The  assignees  shall  not  commence  any  suit  in  equity 
without  the  consent  of  the  major  part  in  value  of  the 
creditors.    See  Vol.  I.  p.  325. 

Sect  59.  The  same  verbatim  as  the  first  part  5  Geo.  2, 
C.30.  5.  41. 

The  proceedings  under  the  commission  may  be  enter- 
ed of  record  upon  the  petition  of  any  person  to  the  chan- 
cellor.   See  Vol.  I.  p.  329.  (59) 

Sect  60.  The  same  verbatim  as.  the  last  part  of 
6G«o.2.  r.  30.  5.41. 

The  chancellor  shall  appoint  a  proper  place  where  the 


examination  being  past.  I  am  of  opinion  I  cannot  so 
lefase.  1  will  not  presume  disobedience  in  Mr.  I'owms^ 
head;  if  there  should  be,  I  must  perform,  the  disagree- 
able duty  of  committing  him. 

I  am  therefore  bound  to  make  this  order ;  Mr.  Torvns" 
Aflid  will  always  have  access  to  his  papers,  for  the  pur- 
poses of  justice.  Exparte  Bradlei/  in  the  matter  of 
Totemkend,  Rose,  ^2. 

(59)  The  bankrupt  had  petitioned  the  chancellor  to 
have  the  commission  and  the  proceedings  under  it  entered 
of  record. 

The  derk  of  the  enrolments  claimed  for  his  fees  the 
sum  of  701. 14s. »  which  the  assignees  refused  to  pay. 
UpoD  their  petition  to  have  the  proceedings  delivered 
back  to  them»  Lord  Eldon  said,  I  do  not  think  he  i^ 
entitled  to  any  lien ;  the  proceedings  must  be  delivered 
tp.    Exparte  Sandiwn,  Ron,  275. 


SOS  il  AcI2  0eA.  3«««8« 

proceedings  shall  be  recorded,  where  all  perMtfls  ahall  bi 
at  liberty  to  search,  and  the  proper  person  as  the  vcgistrar 
See  Vol.  ]  •  p.  34^  b^ianing  att  the  laat  line. 

Sect  61.  The  aitte  v€rhaimw^  I  Jm.  1.  c.  16.  n  1ft 
That  the  comiiiisstmiers  ki  an-  actioa  agunat  them  may 
plead  not  guilty,  or  justify  what  they  bare  doae,  is  bjr 
the  authority  of  the  statute.  See  VoL  1.  pw  35. 
Sect  6^  The  same  verbatim  as  the  10  jitw.  c.  15.<.3; 
The  discharge  of  the  bankrupt  shall  not  diachaige  t 
partner,  joint  obligor  or  joint  contractor.  See  VoL  1. 
p.  SI. 

Sect  (Si  •  The  same  verbatim  as  the  enacting  diase 
of  19  GfO' 2.  c.3^,s.  1. 

No  crecfi tor  shall  be  obliged  to  repay  to  the  assignea 
\rhat  he  has  received  boxafiie  from  abankmpt  for  goods 
aold  to  the  bankrupt,  or  upon  a  bill  of  exchange,  m  thcf 
usual  and  ordinary  course  of  trade  and  dealing,  befhre 
he  shall  have  notice  that  he  is  become  a  bankrupt  or  is 
in  insolvent  circumstances.    See  Vol.  1.  p.  ISt. 

Sect94.  The  same  verh^m  a>  the  enacting  clause  ot 
the  19  O€0. 5t.  e.  39.  s.  S. 

The  obligee  in  any  bottomree  or  respondentia-bond, 
or  the  assured'  in  any  policy  of  insurance,  may  claiOt 
and  if  the  contingency  afterwards  happens,  may  prove  u 
if  it  happened  before  the  commission.  See  VoU  1. 
p.  354. 

Sect  65.  And  be  it  enacted  by  the  authority  aforesaidi 
that  it  shall  and  may  be  lawful  for  the  lord  high  cban- 
cellor,  lord  keeper,  or  commissioners  of  the  Great  Seal 
in  Ireland^  for  tlie  time  being  from  time  to  time  to  set- 
tle and  regulate  thefbes  which  shall  be  taken  by  and  paid 
Q>  the  several  officers  and  persons  concerned  in  the  issuing 
aoMl  suing  forth  every  such  commission  of  bankruptcy  as 
aforesaid,  and  upon  all  petitions  and  proceedings  in  the 

3 


11  ft  19  dea  ^»XQ  8.  mST 

execution  theteof,  oth«r  than  fugk  fees '  as  are  herebj 
ordered. 

Sect.  66.    The  act  shall  continue  seven  years.    It  has 
beea  cODtiaiMd  by  various  subsequent  statutes  since. 


I  have  abridged  this  important  statute,  which  first  in* 
troduced  the  bankrupt  law  into  Ireland.  It  is  a  con- 
solidation of  all  the  £/fg/tsA  statutes  then  in  existence. 
It  is  extremely  well  arranged. 

It  was  prepared  by  Mr.  Hellen,  who  was  then  solicitor- 
general  in  Ireland,  and  afterwards  a  judge.  I  have 
marked  the  trifling  diflferences  between  the  Irish  and  JBng- 
/U  bankrupt  law. 

But  the  law  in  the  two  countries  is  so  nearly  the  same, 
that  a  sound  judgment  by  the  chancellor  or  judges  in 
ooe  countiy  must  always  be  received  and  respected  as 
authority  in  the  other. 

It  would  be  desirable  that  the  law  should  be  the  same 
ereiy  instance. 

The  bankrupt  statutes  since  the  union  apply  to  /re- 
knd  as  well  as  to  England. 

Vocuti  ad  conctonem  mrdtitudinet  quis  coelescere  in  popu^ 
^muniut  corporis  nulU  re.praterguam  legibus. poterat.  Livy. 


"fOB  OEXEJtAt  ORDtR. 

Lord  j*ps/(y'»  order,  IStli  feAruflry, '1Y74.     ' 

Lord  Chancellor. — Ordo  curia. 

There  httvitig  been  of  late  mtiny  commtsiiiohB  of  ban' 
nipt  fraudulently  taken  out^-ith  intent  to  deceive  hone 
creditors,  whereby  the  good  intent  of  t|ie  bankrupt  lai 
has  been  in  some  measure  defeated,  in  order  to  preve 
as  &r  as  may  t>e  the  like  frauds  and  misdoing  for  tl 
future,  I  do  hereby  ordt^r  and  direct  the  secretary  f 
the  commissions  of  bankrupts  forthwith  to  signify 
the  gentlemen  named  in  the  several  standing  lists  of  cor 
missioners'.  that  it  is  my  desire  and  recommendation 
them  to  be  careful  in  examining  into  the  reality  of  tl 
debts  of  the  petitioning  creditors  coming  to  prove  the 
debts  under  the  said  commissions,  and  in  case  it  be  a  ai 
gle  commission  to  inquire  whether  the  bankrupt  w 
concerned  in  any,  and  what  partnership  at  the  time 
bis  bankruptcy;  and  in  case  the  same  be  a  just  cor 
mission,  then  to  inquire  of  how  long  standing  the  pai 
nerahip  has  been,  and  whether  any  separate  commissi* 
has  before  issued  and  be  then  depending  against  eith 
and  which  of  the  said  partners,  and  that  they  dolik 
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theeridence  thereon  in  the  presence  of  the  bankrupt^ 
vbo  is  to  be  informed  of  the.subject  of  the  inquiry,  and 
beat  liberty  to  lay  evidence  before  them  relating  thereto; 
and  in  case  any  of  the  matters  aforesaid  do  appear  to 
them,  that  they  do  at  the  same  time  of  making  their  cer- 
tificate,  also  separately  certify  to  me  such  of  the  aforesaid 
matters  as  they  find  to  be  true,  and  that  they  transmit  such- 
separate  certificate  to  the  secretary  of  bankrupts,  to  be 
hid  before  me  at  the  same  time  with  the  other  certificate. 
2.  I  do  also  order  that  when  any  commission  is  applied 
ibr,  the  secretary  do  examine  whether  any  "previous  ap- 
plication has  been  made,  and  by  whom  for  a  commis* 
lion  against  the  same  persons,  and  that  he  do  give  notice 
thereof  by  letter  to  the  commissioners  to  whom  the  com- 
mission is  directed,  that  tbey  may  inquire  into  the  same. 
3. 1  do  further  order  that  when  any  certificate  is  brought 
to  the  secretary,  in  order  for  him  to  get  any  allowance 
thereof,  he  do  search  for  and  certify  to  me  whether  he' 
OQ  find  any  previous  certificate  having  been  bef6re 
allowed  to  the  same  bankrupt 

4. 1  do  also  order  that  when  any  commission  has  issued, 
and  the  commissioners  have  not  found  the  person  against 
whom  it  issued  to  be  a  bankrupt,  in  case  another  com- 
mission be  granted,  (whether  on  the  petition  of  the  same 
or  any  other  creditor,)  the  secretary  do  take  care  that 
such  second  commission  be  directed  to  the  same  com- 
missioners to  whom  the  first  commission  was  directed. 

5.  I  do  also  order,  that  the  secretary  never  deliver  oot^ 
any  affidavit  made,  or  bond  given,  by  any  petitioning 
creditor  without  my  particular  order  for  his  so  doing.  ' 
*  6.  And  lastly,  I  do  order  and  declare,  that  a  docquet 
being  struck,  and  no  commission  issued  thereon,  should 
a  no  case  prevent  the  issuing  of  a  commission  on  the 
petition  of  any  other  creditor,  so  as  such  second  appli- 
Otioa  be  not  made  in  less  than  four  days  after  such  doc^ 
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quet  struck,  exclusive  of  tbe  said  4^y  of  striking  the  same 
any  former  pnnctice  to  the  contrary  notwithstanding. 

Jpife^t  C. 

The  geper^l  orders  of  the  diancellor  ought  to  bare  tbc 
aamp  bindiqg  eflicacy  upon  coromissioqers  of  bankrupt 
and  aolicitoTB,  as  an  act  qf  the  l^slature.  I  ^ball  theie* 
fore  iiitroduQe  them  ail  ^ccordii^  to  their  datea^ 

Most  of  the^Q  general  orders  consist  of  ^veral  partsi 
or  pf  regul^tioiiS)  inrhtch  ftre  quite  distinct  froni  each 
qther  :  I  shall  therefore  for  Uie  convenience  of  reference 
divide  th^a^  into  their  parts,  an4  ?in^  the  respective  num« 
ber. 

The  general  order  of  (lOrd  B^thvrsi  is  the  first,  wbicb 
has  b^en  preserved  in  the  words  ip  which  it  was  composed 

It  is  remarkable  th^t  the  two  first  orders  of  this  geoe- 
lal  order,  are  now  neglected  or  disregarded. 

Apd  the  neglect  or  omission  of  them  can  scarce  pro* 
duc^  any  legal  disadvantage;  for  upon  an  application  to 
stay  a  b^nkrupfs  certificate,  one  of  the  grounds  relied  on 
was  that  the  bankrupt  had  before  been  a  bankrupt,  and 
the  cominls^ioi^ershad  not,  in  conformity  to  Lord  Afdx^x 
order,  certified  that  fact. 

The  olyection  was  orer-rulcd  by  Lord  ChanaUm 
EldoN.     ExparU  Biack^  Jtose,  60. 

Tlje  third  order  is  probably  not  enforced  by  the  pr^ 
s^nt  chancellor. 

The  fourth  order  is  of  great  importance,  and  I  am  in- 
'%i!|«ned  is  strictly  observed  in  the  bankrupt  odice. 

lU^I^  commission  was  directed  t^any  list,  and  theccMO' 
mi^ioners  thought  it  their  duty  not  to  find  the  party  4 
Ifankrupt,  the  solicitor  would  probably  get  the  commis 
siion  superseded,  and  try  an  experiment  qpon^  another  list 

When  the  commissioners  do  not  proceed  in  a  com 
mission  for  a  defect  in  the  proof  of  the  petitioning  ere 
ditor^d^btj^  or  of  tlie  trjidifig,^  or  the  act  of  the  b^ukruptej 
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or  kaiy  otlMer  aUMe,  they  <H^bt  to  ti^ke  a  Teiy  •pecial 
deposition  of  all  that  is  proved  upon  the  poiDt^  to  that 
the  petitioning  creditor  may  bring  the  matter  before  the 
chancellor,  who  upon  consideration  of  the  subject  migh^ 
if  be  thought  fit,  make  an  order  upon,  or  recommendation 
to,  tbe  commissioners  to  proceed. 

See  such  an  order  l>y  Lord  jtptlejf,  ExpofU  Prtdon^ 
Greats  9L 

The  fifth  order  is  probably  obsenred  by  the  secretary.' 

The  sixth  order  is»  I  understand,  strictly  observed,  aaid^ 
brtDM  the  basis  of  the  practice  of  suing  out  commiisiotts 
io  the  bankrupt  officii. 

See  a  full  explanation  of  striking  a  docket  laVoLl* 

^M4.  ' 

If  a  docket  is  struck  upon  a  Monday  by  A.  then  he  or 
his  solicitor  has  the  exclusive  privilege  of  suing  out  t 
commission  on  that  and  the  four  following  days,  IWsfftfjr, 
Wcdm^dof,  ThuTidajf^  Friday;  but  if  no  commission  With- 
b  that  time  is  hespokt  by  the  solicitor  who  struck  the 
docket,  then  on  Saturday  anothe^  docket  may  be  struck 
by  any  other  creditor,  as  B.,  who  will  have  the  same  exclu- 
sive privilege  d btspeaking  a  commission,  during  Sunday, 
Monday^  Tuesday^  and  Wednaday.  Sunday  reckons 
ilways  one  of  the  four  days. 

If  no  commission  is  bespoke  upon  the  docket  of  B. 
within  the  limited  time,  then  a  commission  may  be  sued 
out  on  the  Thursday  morning  upon  the  original  docket. 

I  should  think  that  this  order  would  not  privileged 
third  docket,  any  further  than  a  third  creditor  might 
ttrike  a  docket,  and  would  be  entitled  to  the  commission 
If  ht  bapoke  it  before  either  of  tbe  two  preceding 
tnditorB,  but  that  he  should  not  be  allowed  any  time  to 
Iketxclnsion  of  others. 

'*i  da  not  think  the  chancellor  at  present  would  extend 
V  ctostmctioa  the   power  of  delaying  commission^ 

Fa 


^11 
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See  Vol.  1.  p.  244.  and  the  general  order  S6th  June  1795, 
and  the  general  order  29th  December  1806. 

Ancient  Orders. 

Though  this  is  the  first  and  most  ancient  order  in  ex- 
istence, yet  there  must  have  been  some  general  ordeif 
in  the  remotest  times^ 

The  petitioning  creditor  has  always  made  an  affidavit 
tliat  he  believes  the  trader  has  committed  an  act  of  bank« 
ruptcy.    Tbis  is  not  required  by  any  statute. 

Bui  it  probably  was  required  by  the  first  chancellor, 
who  granted  a  commission  upon  the  petition  of  a  creditor. 
See  Vol.  1.  p.  214. 

Before  the  petitioner's  debt  was  required  by  the  5  Awl 
c.  22.  to  be  iOOl.  he  swore  that  the  bankrupt  was  in- 
debted to  him  and  others  in  1001. :  this  to  prevent  frivolous 
commissions  must  have  been  required  by  the  great  seal. 
See  Vol.  1.  p.  206. 

So  the  petitioning  creditor  gave  a  bond  to  the  Lord 
Chancellor  long  before  it  was  required  by  the  legislature. 
See  Vol.  1.  p.  240. 

The  chancellor  has  long  required  a  certificate  to  be 
advertised  three  we^ks  before  he  signs  his  allowance  of  it , 

These  were  regulations  by  the  order  of  those,  who  held 
the  Great  Seal,  and  the  antiquity  of  the  three  first  cannot 
l^e  discovered.  The  fourth  cannot  be  more  ancient  than 
the  certificate,  which  was  first  introduced  by  the  4  and  5 
Ann.  c.  17^    See  Vol.  1.  p.  70. 

I  •  IF  .  , 

:.  Jurisdiction  of  the  Chancellor  in  Bankrtiptcy, 

Connected  with  this  head  of  general  orders  by  the 
chancellori  it  will  not  be  improper  to  inquire  into  the 
origin  and  progress  of  his  jurisdiction  in  all  the^cases 
now  brought  for  his  decision  under  the  bankrupt  law.  * 
The  chancellor's  jurisdiction  in  bankruptcy  is  a  subject 
involved  in  great  obscurity  and  mystery,  which  can  od^ 
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be  developed  by  attention  to. its  history'  and  progi^ess,' 

9od  to  those  general  principles  of  the  ^omttibn  law  by^ 

which  statutes  are  construed,  and  to  those  aUd  which  arc^ 

applicable  to  every  new  commission  eroanatifhg  from  the« 

Great  Seal  by  virtue  of  the  authority  of  the  legislature. 

The  conclusions  which  probably  may  resulc  from  this'. 

investigation,  will  not,  I  apprehend,  in  any  degree  abridge 

or  intrench  upon  that  jurisdiction,  which  at  pi'esent  is  s6^  ^ 

ably  exercised  for  the  benefit  of  the  public  by  the  Great* 

Seal.    If  my  opinions  and  conclusions  are  thought  to  be* 

correct,  for  I  am  aware  they  will  be  contrary  to  what  has 

been  advanced  >by    high   authority,  particularly  Lord 

Hiwdmieke,  they  may  have  a  tendency  to  fix  a  limit  to 

Ae  extension  of  that  jurisdiction,  or  to  shew  how  far  in 

future  it  may  be  carried  consistently  with  its  preseut' 

beneficial  exercise* 

From  the  result  of  my  investigation,  I  divide  the 
whole  jurisdiction  of  the  chancellor  in  bankruptcy  into 
what  I  shall  call  direct  and  mandatory,  and  indirect  and 
recommendatory. 

The  mandatory  part  is  expressly  given  him  by  the  sta-* 
ttttes;  the  recommendatory  part,  which  is  now  by 
&r  the  greatest,  results  from  his  patronage  or  his  appoint* 
ment  of  the  commissioners^  and  his  power  to  displace 
them  for  ever,  if  they  presume  to  act  contrary  to  his 
rrcommendation  or  direction. 

This  is  not  a  sudden  thought ;   long  ago  it  suggested ' 
itself  to  my  mind ;  it  is  confirmed  by  a  thorough  iaves* 
tigatioD  of  the  subject ;  and  it  now  remains  for  m6  to 
OMleavour  to  convince  the  professional  reader  that  it  ia  • 
fd!  founded. 

'By  die  first  bankrupt  statute,  the 34  4r  35  Hen.  8.  c»  4l 
fte  chancellor,  the  two  chief  justices,  the  great  officers  of  i 

Me,  aqd  all  the  king's  privy  council,  or  any  three  of 
tknij  bad  th^  same  authority  over  a  bankrupt,  and  bis 
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estate,  as  three  Gommissioners  of  baukrapt  have  at  pre* 
sent  By  that  statute  each  of  the  chief  justices,  as  well 
as  each  individual  above  specified,  bad  exactly  the  same 
jurisdiction  as  the  cbanceUor.  Nothing  tberefeie  can  be 
collected  from  that  statute  with  respect  to  the  preseat 
jurisdiction  in  bankruptcy. 

By  the  next  statute  the  whole  system  is  alteiedL 
Bankruptcy  is  confined  to  traders ;  and  upon  tbe  com* 
plaint  of  a  creditor  in  writing,  the  Lord  Chancdknr  bad 
full  power  to  name  in  a  commission  such  honest  and 
discreet  persons  as  to  him  shall  seem  g<>od. 

The  commisHiooers  so  named  had  and  still  have  all 
tbe  power  over  the  bankrupt  and  his  property  which  tba 
chancellor,  the  chief  justices,  and  the  privy  council  hai 
\}ff  the  former  statute. 

It  is  remarkable  that  the  Lord  Chancelhr  is  never 
mentioned  again  in  the  three  first  statutes. 

Tbe  history  of  thissubyect  has  never  been  duly  attended 
to,  or  hitherto  slated  correctly ;  for  we  find  a  degree  of 
inaccuracy  even  in  the  following  statement  of  one,  who  is 
peculiarly  familiar  with  the  sulyect. 

**  Previously  to  a  certain  period  tbe  arrangement  and 
management  of  the  estates  of  bankrupts  was  mkolfy  m 
the  penoM  holding  the  great  seal ;  in  this  sense,  that  there 
were  no  commissioners.  Afterwards  from  tbe  increase 
of  business,  tbe  appointment  of  new  officers  became 
necessary,  and  many  years  ago  it  was  incumbent  upon 
those»  to  whom  that  authority  was  committed,  to  devolve 
it  upon  persons  who  were  to  act  as  commissioners.**  £x« 
jwrte  t^ing,  11  P'fi.  423. 

Lord  Eldon  has  also  said,  there  is  great  confusion  in 
the  language  of  every  book  relating  to  the  subject,  speak** 
ing  of  the  Court  of  Chancery.  The  juriadiction  (in 
bankruptcy)  is  npt  in  that  court,  but  in  tbe  indiTidual, 
who  happens  to  hold  tbe  Great  Seal  by  a  special  eommi^. 


: « 10  imDrm  me  m^t  ne  tiaa  uo  mctrconmiiman; 
Mr  iMftI  «ter  <j#d  such  to  ej^rteWn  W'MIl  d8bi 
UtMdf ;  tttttt  he  mestnt  only,  that  he  H$d:  i  sjpAci A 
!y  IMiti  i\k  Ieg1ijhttit6. 
Hardwicke  has  nearly  said  the  same. 
I  true  indeed  that  siti  act!  of  this  kinfd  (in  btafttitpt- 
>t  ^infl  to  a  dec^  of  this  eourt ;  t  utoufd  tiot  b^ 
Ml  k»  m&iti  thslt,  b^itig  by  Virtue  6(  a  stittlmaiy 
eiito  irested  by  act  of  parliameilt  in  tb^  Lord 
lor  I  but  however  it  isf  very  anfialdgOiiSr  to  it,  arid 
rhat  ii^fiot  to  b6  bloWil  orer  slightly.'*  FIdiker  v. 
,  «  ^^-  3W.    173^1, 

sitamiaation  with  reipe^fal  fVteddti^  l¥ill  hc^  5/da^ 
It  wilt  strengthen  and  estabKsK  ev^ry  v4ftulbli^ 
)ar  law  and  govertitnetit 

legisiattireF  haii  granted  ekpi'Mly  ahdT  dfitecfly  to 
Sfoners  of  btokrttpt  lar^e  and  exten^cf  po#^rs; 
>eir  ieed  they  caiV  aotiV^y  a  ebfij^hotd  eMrtie  witht 
rrender  to  the  lord  ;  by  their  deed*  they  can  co^ 
state  tail,  and  bar  atl  the  remaifideni  w^hont  a 
a  recovery*  They  or  their  otBoer  can  bteak  ope4 
loors  to  seisse  tfafe  bankriipfs  property,  a  power 
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Id  the  executiou  of  these  iiew»  gieal^  and  tnasceodiiit 
powers,  which  no  superior  court  erer  possessed,  it 
inight  be  expected  that  the  commiMionris  wooldfine- 
qiieotly  be  at  a  loss  bow  to  proceed. 

For  the  next  twelve  years  after  the  13  EKx.  we  hsTS 
BO  printed  account  of  what  passed  in  the  ooaits;  but  as 
soon  as  Segeant  Croke^  afterwards  Chief  Justice  Crob» 
b^an  to  publish  bis  reports,  we  find  that  the  coDUiiis- 
sioner9  are  craving  the  assistance  of  the  court  of  Coai> 
mon  Pleas. 

Flomerdew,  Serjeant,  moved  this  case.  A  process 
issued  against  J.  S.  to  arrest  him ;  he  keeps  his  house  to 
save  himself  from  arrest,  and  afterwards  goeth  out  to  the 
market,  and  to  other  places ;  and  when  he  heaieth  again 
of  a  new  process  out  against  him,  he  keeps  his  house,  aii4 
afterwards  goeth  at  large:  the  question  was,  if  be  weie 
within  the  statute  of  bankrupts ;  and  all  the  couit  heU 
be  was  not,  because  he  used  to  go  at  large ;  and  it  might 
be  that  his  policy  would  not  prevent  the  serving  of  the 
process;  for  he  might  be  met  withal  unwittii^ly.  This 
is  cited.  Wrenches  case,  Cro.  EHz.  13,  1583. ;  but  it  had 
nothing  to  do  with  tVrendu^s  case.  It  follows  that  cssd 
but  without  any  name.  It  ought  to  be  cited  as  Serjeant 
FlowerdetDs  motion. 

It  is  quite  clear  that  a  commission  had  issued  against 
J.  S.  and  the  commissioners  upon  the  evidence,  not  know* 
ing  how  to  act,  requested  the  friendly  assistance  of  the 
court  of  O>mmon  Pleas.  The  courts  at  that  time  were 
ready  to  give  each  other  advice  and  assistance.  Heno» 
the  origin  of  cases  sent  from  the  Court  of  Chancery  to 
the  King's  Bench  and  other  courts. 

We  find  a  similar  motion  to  the  Common  Pleas  in  1619, 
viz.  whether  the  commissioners  could  examine  the  bank^ 
rupfs  wife  ?     Brownlow,  47,  1612.    See  Vol.  1.  p.  41. 

We  find  again  a  similar  instance  in  1619 ;  Seqeaol 


IN    BANKRUPTCY. 

Jtrihure  moved   the  court  of  Common  Pleas,  to  know 

« 

bow    the  commissioners  ought  to  act  in  the  case  of  a 
dividend.    See  Vol.  I.  p.  316. 

From  these  three  cases,  which  have  been  preserved* 
iKre  may  presume  that  there  were  many  others*  which 
were  not  thought  worthy  of  being  reported ;  and  we 
may  conclude  that  at  the  first  it  was  the  practice  of  the 
€X>aimissioners  to  consult  the  court  of  Common  Plesis 
upjon  points  of  law,  which  arose  in  the  course  of  the 
execution  of  their  office. 

It  may  be  asked  how  was  the  judgment  of  the  court 
of  Common  Pleas  to  be  enforced  ?  I'be  court  of  Com« 
mon  Pleas  had  no  superintending  authority  over  the 
commissioners.  It  could  only  be  considered  as  advice 
and  counsel,  but  it  was  counsel  of  so  important  a  nature 
that  the  commissioners  could  have  hoped  for  no  protec- 
tioD,  if  it  had  been  disregarded. 

If  an  action  had  been  brought  against  them,  they 
could  expect  no  indulgence,  as  the  law  was  already  set- 
tled by  the  court  appropriated  to  civil  actions. 

By  acting  contrary  to  such  authority  they  would  for- 
feit a  continuance  of  the  favour  of  the  chancellor. 

If  an  application  could  have  been  made  to  the  court 
of  King's  Bench  for  a  mandamus  or  a  criminal  informa- 
tion, the  court  would  immediately  be  informed  that  th6 
commissioners  had  acted  in  defiance  of  decided  law. 

I  have  suggested  that  these  motions  in  the  court  of 
Common  Pleas  had  been  made  by  the  desire  of  the  com- 
loissioners;  but  they  might  have  been  made  also  at  the 
instance  of  any  party,  whose  interests  the  commissioners 
vere  inclined  to  oppose* 

The  first  motion  of  the  kind  which  1  have  found  made 
^fore  the  Lord  Chancellor  is  in  the  year  167(5. 
^  A  creditor  offered  proof  of  his  debt  to  the  com- 
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inissioners  of  bankrupt,  ^hich  tbeT*  ditalloWcd.  Dii> 
tribution  was  not  yet  made.  '  It  was  allied  ffiu  tht 
proof  was  suilicient,  and  mored  ttiat  the  LonI  Cbiit- 
celtor  would  be  attended  by  both  sides  to  hetr  nd  Hive 
order  therein. 

The  Lord  Citancelfor.  ''Why  should  I  not  leave  it  fa 
the  coune  the  statute  hath  provided?  If  it  begnnteJ 
in  one,  it  will  be  asked  in  all  cases;  yet  at  laatitirai 
ordered."    Jmn.  1  C*.  Ca.  275.     1676. 

Lord  NoUingham's  good  sense  has  bad  all  the  eftd 
of  a  spirit  of  prophecy.  It  is  wore  asked  in  all caxa.  This 
at  present  is  by  far  the  most  extensive  part  of  the  clwii- 
eellor's  jurisdiction  in  bankruptcy,  viz,  either  to  orde 
the  commissioners  to  admit  the  proof  of  debts,  whirf 
tbey  have  disallowed,  or  to  expunge  debts,  which  tiK} 
have  admitted  to  be  proved. 

But  it  would  be  diflicuU,  or  I  think  impossible,  to  fide 
one  word  in  the  bankrupt  statutes  to  shew  that  af  thai 
time  the  Lord  Chancellor  had  in  these  cases  any  mon 
jurisdiction  than  the  court  of  Common  Pleas,  or  the 
court  of  King's  Bench  or  Exchequer,   or  any  shigli 
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ttem  would  be  no  unirormitjr  iti  tbeir  pro« 
Md  ev^iy  threa  different  cpmrnisaiOD^  tntghH 
flfarent  decition  of  tdeir  own. 
'egtLfd  to  the  proof  of  debts  I  should  tfahik  lie 
r*8  authority  only  recommendiitory,  and  ^t 
e  new  statutes  beginning  in  the  reign  of  Queen 
court  whatever  bad  any  direct  authority^ 
itor  whose  d^bt  was  rejected,  might  probably 
lied  to  the  court  of  King's  Bench  fbr  a  itian^ 

the  modem  statutes,  or  those  of  the  last  cen* 
:h  introduced  the  certificate,  the  judges  of  the 
law  have  now  express  jurisdiction  over  all  I^gal 
or  though  the  assignees,  or  any  one  creditor 
>8e  the  proof  of  a  debt  before  the  commissioners 
incellor ;  and  if  it  is  rejected  and  the  bankrupt 
s  certificate,  and  an  action  is  afterwards  brought 
^inst  the  bankrupt,  it  is  competent  to  him  to 
bankruptcy;  still  a  court  of  law  may  decide 
botB  to  the  chancellor  and  the  commission^ 
:bis  was  a  debt  proveable  under  the  commission, 
dgment  may  be  carried  finally  to  the  House  of 

I  bill  filed  for  a  legacy,  or  any  equitable  debt, 
of  Chancery  or  the  court  of  Exchequer  must 
anner  determine  whether  the  debt  could  have 
ed  under  the  commission,  so  as  to  be  barred  by 
icate,  and  the  validity  of  the  decree  may  be 
the  House  of  Lords. 

ed  legacy  may  be  proved  nnder  the  bankruptcy 
cutor,  and  if  a  bill  is  afterwards  filed  against 
be  legatee,  his  certificate  will  be  a  bar  to  the 

Wakot  V.  Ball,  2  Bro.  305,    17 88, 
XLiadak  has  justly  said,  '*  It  is  a  great  mistake 
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to  suppose  that  a  debt*«  beii^  proveable,  depends  o^ 
ivhetber  it  is  a  legal  debt  It  depends  on  whether  it  be 
a  debt  in  law  or  in  equity  ;  for  sitting  in  cases  of  bank* 
ruptcy,!  am  to  decide  on  equitable  as  well  as  leg^l  debts.* 
In  the  matter  of  Murphy^  1  Scho.  mid  Lrf.  48. 

The  legislature  has  given  directly  to  the  commissioii* 
ers  jurisdiction  over  all  debts;  for  thd  creditors  are  ta 
have  a  rateable  share,  whether  the  debt  was  to  he  reco- 
vered in  one  court  or  another. 

Hence  the  chancellor  from  his  superintendance  has 
also  a  legal  apd  equitable  jurisdiction  over  the  same 
subject. 

Lord  RedcsdaU  has  also  justly  aaid.that  where  the  qiies* 
lion  is  whether  a  debt  may  be  proved  or  not,  the  order^ 
may  properly  be  made   in  the  bankruptcy:   it  is  only 
where  property  is  sought  to  be  vested,  that  a  bill  can 
necessary.    Assignees  of  Gardner  v.  Skinner,     %  Si 
and  Left.  2-28. 

The  reason  is  clear,  because  the  judgment  of  tl^e  cl 
cellor  sitting  in  bankruptcy  upon  the  proof  of  delil|M| 
either  legal  or  equitable,  is  merely  recommendatory,  ijjfa 
the  chancellor  should  order  a  debt  to  be  expunged,  <j||^ 
if  the  commissioners  had  refused  the  proof,  and  the  cffMl 
ditor  had  petitioned  the  chancellor  to  order  it  to  Ntfl 
admitted,  and  the  chancellor  had  thought  the  commk 
sioners  were  right,  and  had  dismissed  the  petition, 
that  judgment  is  not  conclusive.  For  if  the  b^ukri4i|||| 
has  obtained  his  certificate,  and  an  action  is  bi 
against  him,  a  court  of  law  may  decide  that  it  was  a 
proveable  under  the  commission;  or  a  court  ofequil 
may  make  a  decision  contrary  to  the  chancellory  u{((l||0 
the  proof  of  an  equitable  debt. 

What  remedy  then  has  the  creditor  agamst  the 
neous  decision  of  the  commissioners  confirmed  by  t^ 
chancellor,  when  he  is  told  he  ought  to  have  proved 
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debt  under  the  comroission^  and  have  received  a  dividend 
after  the  bankrupt's  estate  is  disposed  of?  One  cannot 
see  any  reason  why  a  creditor  whose  debt  was  so  re« 
fused  should  not  apply  to  the  court  of  Kjng*s^  Bench  for 
a  mandamus,  but  that  it  is  a  process  too  tedious  to  be 
leconcnted  with  the  prompt  execution  of  a  commission^ 
and  the  court  would  feel  a  strong  repugnance  to  decide 
contrary  t6  the  chancellor  upon  such  a  proceeding. 

In  such  cases  where  the  chancellor  was  of  opintoir 
that  a  debt  was  not  sufficient  to  support  a  commission^ 
or  ought  not  to  be  proved,  the  chancellor  upon  petition 
might  grant  a  case  to  be  argued  in  a  court  of  law,  or  if 
it  were  an  equitable  debt  he  might  send  a  case  to  the 
coortof  Exchequer,  or  the  Master  of  the  Rolls* 

If  in  that  part  of  the  chancellor's  jurisdiction  which  I- 
call  recommendatory,  the  commissioners  were  to  refuse^ 
to  obey  the  chancell6r*8  order  or  direction  upon  the  pleaf 
of  conscience  or  any  other  ground,  the  chancellor  may 
without  much  trouble  surmount  the  diffichlty ;  he  may 
renew  the  commission  at  the  expence  of  half  the  fees' 
of  the  original  commission,  and  the  new  commissioners 
may  adopt  his  order  or  judgment,  and  would  have 
authority  to  act  from  that  stage  of  the  proceedings  as  if 
they  had  originally  been  named;  see  6  Geo.  2.  c.  30; 
s.  45. 

He  who  was  their  original  creator  may  at  any  time  when 
they  provoke  his  displeasure  become  their  annihilator. 
By  that  section  and  by  that  mode  of  proceeding  it  may 
be  truly  said  the  whole  administration  of  a  bankrupt'^ 
effects  is  vested  in  the  great  seal.  It  was  vested  ori<*» 
giaaUy  in  the  commissioners  solely,  subject  to  the  con* 
troul  of  all  the  superior  courts  in  compelling  them  to  act 
oonfimrmably  to  the  statutes;  but  by  the  chancellor's  power 
of  appointing  and  removing  the  commissioners  at  him 
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pleasure,  the  whole  administratioii  oftfaecstttes  of  bank4 
rupts  becomes  effectuidly  vested  in  hinii 

In  a  case  where  a  conimissioo  was  taken  cntt  against 
a  married  woman  a  trader,  the  commisskNierB  fnmi  the 
evidence  thought  they  ought  not  in  point  of  law  to  ad« 
judge  her  a  bankrupt*  Upon  a  petitioo  to  Lord  dpdey 
he  made  an  order  upon  the  commissioners  to  declare  htr 
a  bankrupt,  and  to  proceed  in  the  commission.  Grma, 
who  is  the  only  reporter  of  this  case,  expresses  a  stroog 
disapprobation  of  this  as  an  order :  he  says  it  Wighi 
to  have  been  a  recommendation  to  reconsider  the  case^ 
because  the  order  might  compel  the  coromissiooeis  to 
act  contrary  to  their  oaths. 

He  says,  '*  the  commissioners  ought  ttot  to  ba^  rs» 
garded  so  extnyudicial  an  order,  otherwise  than  by  ham* 
biy  remonstrating  thereto,  that  obedience  was  incoai* 
patible  with  their  oath  of  ojkc,'*  Exparte  Pruim, 
Green,  9* 

This  is  an  important  case  to  prove  that  the  chso* 
cellor's  opinion  may  be  taken  in  an  appeal  from  the  coim 
missioners,  when  they  think  there  is  not  sufficient  eri^ 
dence  to  adjudge  the  party  a  bankrupt 

The  commissioners,  when  they  cannot  proceed,  ough^ 
to  state  the  evidence  s]>ecially  and  fully  in  the  depcaii^ 
tions  of  the  witnesses,  and  their  reasons  for  not  findi 
tiie  party  a  bankrupt,  that  the  petitioning  creditor 
have  an  opportunity  of  appealing  to  the  chancellor.  J^ 
But  I  have  endeavoured  to  shew  that  it  is  the  dn^ 
pf  the  commissioners  to  act  agreeably  to  the  chancello^tf 
decisions,  and  which  they  are  bound  by  their  oath  fl 
observe,  see  VoU  1.  p.  348 ;  and  if  they  will  not,  or  caniid|| 
act  agreeably  to  his  judgments,  the  chancellor  m«0 
find  commissioners  whose  sentiments  are  more  confonttv 
able  to  his  own. 
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tt  is  therefore  immaterial  whether  his  judgment  is 
called  a  recommendation  or  an  order. 

It  is  deserving  of  attention  that  the  first  general  order 
by  Lord  Ap%lpf  deckires  that  it  is  the  chancellor's  wUh  and 
ncommtndtUion  to  the  commissioners  that  they  should 
be  careful  in  ex^miuingt  &c.  according  to  the  order. 

Lord  Eldon  some  time  ago  expressed  himself  with 
great  warmth  and  indignation  against  a  commissioner  ix^ 
the  country  who  presumed  to  controvert  bis  order.. 

But  when  a  commissioner  cannot  conscientiously 
comply  with  the  chancellor's  order  or  recommendation, 
he  ought  to  desire  one  of  the  two  absent  commissioners 
to  attend,  and  if  there  are  not  three,  who  are  willing  to 
yield.obedience,  the  commission  may  easily  be  renewed* 

Lord  Eldou  has  said^  and  frequently  repeats,  **  that 
the  practice  of  commissioners  declining  to  act,  and 
Uving  a  petition  presented,  merely  to  get  the  opinion  of 
the  Lord  Chancellor^  is  not  to  be  encouraged."    Auonjf'^ 

mus^  13  Fe%  390. 

They  ought  upon  all  occasions  to  decide  according  to 
the  best  of  their  own  ability.  They  ought  not  to  pray 
the  aid  of  Herculfs,  without  exerting  their  own  strength* 
A  commissioner  for  misconduct  might  unquestionably 
he  punished  by  indictment  or  information;  but  they  are  ^ 

lot  amenable  directly  to  the  chancellor. 

He  has  the  power  of  removal,  but  he  has  not  the 

fewer  of  compelling  them  to  pay  costs  by  the  process  of 

iJhe  court  as  for  a  contempt.  Exparle  Scarthf  14  F'es.  ^4. 

In  tliat  case  lie  ordtired  that  no  more  commissions 

m\A  be  directed  to  these  commiasiouers,  but  upon  their 

^mission  the  order  was  withdj:awn.    Exparte  Scarthg 

frs.293.     18)8. 

But  the  chancetlor  might  clearly  order  them  to  pay 
:s,  or  to  pay  any  sum  in  satisfaction  to  a  party,  who 
thinks  has  suffered  by  their  misconduct ',  they  would 
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be  subject  to  removal  for  their  noncompliance  with  his 
order.  Thus  their  misconduct  might  be  said  to  cost 
them  as  much  as  their  place  was  worth. 

The  administration  of  the  bankrupts  effects  and 
property  is  given  by  the  legislature  immediately  to  the 
commissioners  t  but  by  the  chancelIor*s  controlling  power 
over  the  commissioners  it  may  be  said  to  be  vested  in 
the  great  seal* 

Lord  Eldon  has  said,  "  there  are  many  acts  of  the 
commissioners  that  the  great  seal  canhot  controul ;  the  - 
commissioners  having  the  authority  to  do  them  given 
by  the  legislature."     Exparte  King^   It^es.  423. 

These  are  instances  in  which  the  great  seal  has  not 
yet  thought  it  proper  to  interfere ;  but  I  am  inclined  td- 
think  that  no  case  can  be  suggested,  but  the  chancenor&! 
might  upon  hearing  the  circumstances  recommend  it  to.s. 
'  tbcLCommissioners  to  reconsider  and  reverse  their  judg^ 
ment  or  determination,  and  he   would   have  as  miicil_ 
authority  for  it,  as  he  has  to  order  them  to  admit 
proof  of  a  debt,  or  to  expunge  a  proof  filed  upon 
proceedings,  or  to  exercise  any  other  part  of  that  ju] 
diction,  which  I  call  indirect  or  recommendatory.    Tl 
.  only  difference  is  that  the  practice  of  one  hundred  ai 
thirty  years  has  familiarized  us  to  the  one,  and  no  cl 
cellor  has   thought  it  yet   necessary  to  introduce 
other;  and  we  justly  susi>ect  the  foundation  of  all  ini 
vations  in  courts  of  justice  uot  sanctioned  by  the  expi 
authority  of  the  legislature. 

Where  the  assignees  had   filed  a  bill  after  a  divide 
was  ordered,  to  have  the  proof  of  the  defendant,  a 
ditor,  expunged,  to  which  he  demurred  ; 

It  was  argued,  the  court  of  chancery  had  no  jurisdi 
diction.    The  proper  mode  to  appeal  from  the  comi 
aioners  was  by  a  petition. 

JLoxd  Chancellor  (^Rosiflyn,)  ssLid,  **  I  doubt  the  juii 
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diction.  Sitting  here  I  have  no  more  right  to  re- 
verse an  order  of  the  commissioners  than  the  court  of 
King's  Bench. 

*'  In  the  course  of  bankruptcy  nbthing  is  more  usuat 
than  to  direct  a  bill  to  ascertain  whether  a  debt  is  diie, 
but  you  come  now  after  an  order  of  dividend,  which  in 
the  court  of  Chancery  I  cannot  reverse.  I  cannot  strike 
out  that  order.  I  fancy  the  bill  is  quite  new.  It  would 
totally  defeat  the  summary  proceeding  under  commissions* 
I  think  the  demurrer  proper.  Clarke  y,  Capron^  2  Fes^ 
jmL666.    1795. 

It  is  retnarkable  that  the  bankrupt  statutes  have  never 
mentioned  partner9hit)s,  joint  property  or  joint  debts. 
Except  only  the  10  Ann.  c.  15.,  which  provides  that  the 
cotificate  of  a  bankrupt  shall  not  discharge  his  partner. 
See  Vol.  1.  p.  81. 

The  order  or  administration  of  th6  estates  of  partners, 
[tod  the  proof  of  the  joint  debts  are  intrusted   to  coih- 
uoners  by  the  general  words  of  "  the  goods  and  chat- 
olTthe  bankrupt,"  and  debts  in  the  first  chapter  of  the 
[rapt  law,  13  Eliz.  c.  7- 1. 2.     Bankrupt's  partners  are 
mentioned  in  the  bankrupt  cases  for  a  century 
rwards. 
When  the    commissioners  began  to  act  under  joint 
imissions,   they   would  necessarily  find  many  intri- 
:le8,  and  would  Me  involved  in  much  perplexity :   we 
?fore  find  Lord  Chancellor  King  giving  directions  to 
commissioners  wbat  should  be  done  under  a  joint 
lission  ;  and  he  very  kindtly   adde^,  if  the  commit^ 
rs  find  any  thing  diffici^lt  (hey  are  to  he  at  liberty  to 
it  ipecidllyy  and  tach  side  to  be  at  liberty  to'  apply  to 
itumrt  concerning  any  of  the  surplmses,  i.  e.  of  the  sepa« 
t  or  joint  estates.     Export  e  Cook,  2  P.  T^ms.  500, 
liswjks  so  late  as  the  year  17'^  8. 
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It  is  from  these  special  statements  of  the  commissioB^ 
ersy  or  from  the  special  applications  of  the  parties  to  the 
court,  that  the  extensive  system  of  the  bankrupt  law  in 
the  case  of  partnerships  has  been  formed.  It  is  a  system 
'  of  advice  and  counsel,  which  the  commissioners  are  bound 
to  follow. 

The  distinction  between  the  chancellor  sitting  in 
bankruptcy  and  sitting  in  the  court  of  Chancery,  has 
always  appeared  to  me  to  be  involved  in  almost  inexplica* 
le  my  stery.  In  the  above  case  Lord  King  said  either 
side  was  to  apply  to  the  court.  At  present  ^e  should  saf 
they  were  to  petition  the  chancellor  in  bankruptcy. 

An  order  (to  discharge  a  bankrupt  arrested  on  hiswif 
o  surrender  himself)  was  taken  by  the  register ;  but  upoi^ 
Sir  Samuel  Romilly*s  suggestion  that  it  ought  to  be  in  the 
bankruptcy,  the  Lord  Chancellor  said  it  would  be  safer 
to  make  it  in  bankruptcy,  and  made  it  accordingly.    £ji^ 
parte  Ogle,   11  Ve9,  hbQ. 

I  confess  I  never  could  comprehend  the  distinction 
this  case.  It  might  be  more  consistent,  or  might  avoiX 
confusion,  if  the  secretary  of  bankrupts  took  and  drew  upi 
the  order  rather  than  the  register  of  the  court 

But  if  an  action  had  been  brought  against  the  offictfl 
fo  an  escape  by  obeying  the  order,  I  think  be  WQOI0 
have  been  quite  as  sure  of  protection,  from  the  Lori^ 
Chancellor  in  the  court  of  Chancery,  as  from  the  LoitfC 
Chancellor  in  bankruptcy. 

The  court  of  King's  Bench  are  equally  competent  i0^_ 
make  such  an  order  whether  they  are  hearing  argumewB 
upon  special  cases  or  upon  special  verdicts ;  yet  in  vBS^ 
former  instance  they  are  discharging  only  the  offilSS 
of  a  friendly  arbitrator. 

It  will  be  unnecessary  to  proceed  further,  and  to  enuoM 
rate  all  the  various  instances,  in  which  the  chancel^g^ 
jurisdiction  has  originated  from  bis  patronage  abd  sup|0|> 
intending  authority  over  th^  commissioners.  >  .^ 
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The  Direct  or  Mandatory  Jurisdiction  ef  the  Chancelht4 

I  call  that  the  direct  or  mandatory  jurisdiction  of  the 
Lord  Chancellor,  which   is  expressly  given  him  by  the  * 

legislature,  or  which  by  the  rules  of  the  common  law 
necessarily  attaches  itself  to  what  is  expressly  giten.     . 

The  13  Eliz.  c.  7.  has  given  the  chancellor  express 
lutbority  to  issue  a  commission.  Incident  to  that  autho- 
rity is  bis  power  to  grant  a  writ  of  supersedeas  to  re- 
scind that  commission  ;  and  that  writ  o{  supersedeas  may 
be  recalled^  and  the  commission  may  be  revived  by  a 
writ  of  procedendo.  See  that  done  by  Lord  Keeper  North, 
and  Lord  Keeper  Jefferies,  Alderman  BackwelFs  case^ 
1  Fern.  152,  and  208.  2  Ch.  Cas.  142. 

It  is  very  remarkable  that  after  the  13  Eliz.  c.  7*  9.  2. 
the  chancellor  is  never  mentioned  again  till  the  4  and  5 
Ann.  c.  17.  s.  2.    See  Vol.  1.  p.  62. 

But  his  further  direct  and  express  authority  depends 
upon  the  existing  statute,  5  Geo.  2.  c.  30«  I  shall  there- 
fore trace  it  through  that  statute. 

By  the  3d  section  the  chancellor  has  authority  given 
bim  expressly  to  enlarge  the  time  for  the  bankrupt's  &ur^ 
render  not  exceeding  fifty  days  after  the  forty-two  days^ 
and  the  order  must  be  made  at  least  six  days  before  the 
time  for  such  surrender. 

By  section  10,  the  bankrupt  cannot  have  his  certifi- 
cate till  it  is  allowed  and  confirmed  by  the  Lord  Chan^ 
cellar y  or  by  two  of  the  judges,  to  whom  the  consider- 
ation of  it  shall  be  referred  by  him. 

By  sect.  18.  The  court  or  judge  before  whom  a  person 
committed  by  the  commissioners  is  brought  by  habeas 
corpus,  may  be  discharged  if  illegally  committed. 

The  general  words,  "  the  court  or  judge,"  include  the 

court  of  Chancery. 

Without  a  habeas  corpus  the  chancellors  authority  can 
only  be  recommendatory.    He  might  bear  the  circum* 
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Stances  of  the  case,  and   advise  the  commissioners  to 
discharge  the  party  committed. 

By  section  dS,  the  creditor  or  creditors  who  petition  for 
the  commission  shall  give  a  bond  to  the  Lovd  Ckametl* 
Icrxti  200L  that  he  will  prove  the  party  a  bankrupt^  and 
the  Lord  ChanceUor  may  assign  the  bond  to  any  pfu^ty 
aggrieved. 

By  sect  SI.  The  Lord  Chancethr^  upon  the  •petition  of 
any  creditor,  tnay  vacate  the  assignment,  and  may  make 
such  order  therein  as  he  shall  think  fit.  Tliese  words 
give  him  his  present  extensive  power  over  the  asngneei. 
*  By  sect  41.  upon  the  petition  of  any  person  the  oban* 
cellor  may  order  the  proceedings  to  be  entered  of  record. 

By  sect.  45.  for  any  cause  the  chancellor  may  veiew 
fbe  GomHiission  at  the  ezpence  of  half  the  fees. 

The,  J,urisdi€iion.  of  the  Courts  of  Law  in  Bankruptcy. 

In  the  jurisdiction  exercised  by  the  courts  of  law  in 
the  cases  of  bankruptcy,  there  is  nothing  extraordmaiy 
ormystefious ;  there  is  nothing  but  what  we  can  imnie- 
diately  account  for  by  the  undisputed  rules  aiidf>riD€iple8 
of  law. 

The  whole  question  is  put  upon  the  record,  and  ki  sA\ 
actions  may  be  carried  through -the  different  courtaof 
error. 

The  decisions  now  are  just  what  tbey  would  be  or 
ought  to  be,  if  the  bankrupt  statutes  bad  passed  in  tbe 
last  sessions  of  parliaments* 

The  jurisdiction  of  the  courts  of  law  necessarily  com* 
menced  with  the  iir^  commission  of  bankrupt  that  was 
issued  under  the  first  statute  that  authorizes  the  chao- 
cellor  to  issue  a  commission,  viz.  the  13  Elrz.  c.  .7.  For 
the  party  declared  a  bankrupt,  and  who  was  divested  of 
his  property  by  the  commissioners  might  upon  the  gene* 
ral  principles  ol*  the  common  law  tisvetoougbt  aaactioa 


», 
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of  trespass  or  trover  against  the  cotttmissioDem,  or  t6^ir 
officer ;  and  the  defendant  could  only  have  justified  him^ 
self  by  proviDg  the  party  a  trader,  and  that  be  bad  cobim 
mitted  an  act  of  bankruptcy,  and  that  a  commisston  had 
issued  upon  the  condition  precedent  required  by  the  sta<* 
tute,  viz.  the  complaint  or  petition  of  a  creditor. 

The  jurisdiction  in  all  these  great  questions  becanui 
immediately  vested  in  the  courts  of  law  by  their  inherent 
luthority  to  interpret  laws,  or  to  put  a  sonnd  construe* 
tioD  upon  the  declarations  of  the  legislature. 

The  first  case  reported  upon  the  bacnkrupt  law  is  Ma 
CoKcf  bankrupts,  2  Co.  25.  31  Eliz. 

At  that  time  there  were  no  assignees,  the  commissioii^ 
en  themselves  collected  the  bankmpt*s  property,  sold 
it  and  divided  the  money,  and  sometimes  t]ie  lands^ 
goods,  and  debts  of  the  bankrupt  amongst  the  creditors* 

The  Case  of  bankrupts  decided  that  the  vended  of 
the  commissionei-s  could  recover  in  an  action  of  trovef 
what  the  bankrupt  was  in  possession  of  at  the  time  when 
the  act  of  bankruptcy  was  committed,  though  it  had 
Be?9  been  reduced  into  possession  by  the  commissionefl^ 
.  It  was  proved  and  found  by  the  special  verdict,  which 
was  found  for  the  consideration  of  the  court  of  Common 
iPieas,  that  the  party  was  a  trader,  that  he  committed  to 
let  of  bankruptcy  according  to  the  form  of  the  statute, 
[that  a  commission  issued  upon  a  petition  exhibited  to 
Lord  Chancellor,  that  the  bankrupt  was  'in*  posses"- 
of  the  goods,  and  that  he  delivered  them  after  th^ 

of  bankruptcy  to  one  Tibnatii^  that  the  commissioner^ 
them  by  deed  indented,  (but  not  inroiled)  to  the 

intiff,  that  the  goods  came  afterwards  into  the  bands 

the  defendant  Mills,  who  converted  them  to  his  own 

But  whether  the  sale  of  the  said  commissionei^,  not- 
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withstandiDg  tbe  said  gift  and  delivery  to  Tibnam,  be 
good  or  not,  that  was  the  doubt  referred  lo  Lhe  consider- 
ation of  tbe  court.  And  judgment  was  given  by  Wray 
Cll.J.  and  the  whole  court,  for  the  |ilaintifis.  And  ir 
tbe  case  divers  points  were  resolved.     See  Vol.  1-  p.  34 

I  have  recited  so  much  of  tiiia  case,  juat  to  shew  thai 
tbe  jurisdiction  of  the  courts  of  Uw  was  precisely  then  ii: 
tbe  case  of  a  vendee  or  a  special  assignee,  what  it  is  now 
in  an  action  by  the  general  assignees. 

The  courts  of  law  having  probably  some  doubts  ho« 
ft  debt  due  to  the  bankrupt  could  be  assigned, the  1  Jiic.  1 
e.  15.  i.  13.  expressly  declared  that  the  commissioners 
had  authority  to  assign  the  debts  due  to  the  bankrupt 
and  that  the  assignee  might  recover  them  in  bis  owr 
name.  This  statute  necessarily  gave  the  courts  of  lau 
the  same  Jurisdiction  precisely  which  they  have  at  pre- 
sent. The  assiguee  must  prove,  besides  tbe  existence  ol 
the  debt  to  the  bankrupt,  his  title  to  recover  it,  by  proving 
every  thing  stated  above-  And  upon  every  point  ques- 
tioned tbe  court  of  law  must  give  judgment  as  upon  tbe 
tnuling,  bankruptcy,  petitioning  creditor's  debt,  assign- 
ment, &1C, 

Herd  may  tal<e  notice  of  an  expression  vvlii. 


IN  BANKRUPTCY.  ^iSt 

The  commissioners  have  the  immediate  jurisdiction, 
ind  in  some  cases  they  must  act  as  a  court  of  law  will 
approve,  and  in  some  as  the  courts  of  equity  will  ap- 
prove, and  in  all  cases  upon  the  peril  of  annihilation  as 
the  Lord  Chancellor  will  approve. 

In  the  quaint  sentence,  *'  there  is  no  such  thiqg  as. an 
quitable  bankruptcy,"  the  only  sense  I  could  ever  dis- 
cover is  that  the  petitioning  creditor's  debt  must  be  a 
<id>t  recoverable  in  a  court  of  la^w,  and  that  a  debt  re* 
coverable  in  a  court  of  equity  will  not  be  sufficient. 

The  13  Eliz.  c*  7«  uses  the  words  creditors  and  debts 
generally,  and  as  the  courts  of  law  were  immediately 
judges  of  the  validity  of  the  commission,  in  consequence 
of  the  previous  petition  of  a  creditor,  the  judges  might 
ay  we  cannot  try  in  a  court  of  law  any  debt,  which  is 
Dot  recoverable  in  a  court  of  law,  and  therefore  no  as- 
signee could  derive  any  title  to  the  bankrupt's  estate, 
without  proving  that  the  petitioning  creditor's  debt  was 
a  legal  debt.    See  Vol.  1.  p.  236. 

Every  petitioning  creditor's  debt  must,  before  he  re- 
ceives a  dividend,  be  proved  again  under  the  proceedings, 
and  that  now  must  not  be  less  than  lOOl. 

But  respecting  other  debts,  which  may  or  may  not  be 
proved  under  the  commission,  the  courts  of  law  had  no 
cognizance  till  the  certificate  was  introduced  by  the 
hAnn.\  and  now  when  the  bankruptcy  is  pleaded  in  bar 
to  the  recovery  of  the  debt,  the  court  of  law  must  decide 
whether  the  debt,  which  the  action  is  brought  to  recover, 
was  a  debt  proveabie  under  the  commission! 

I  need  not  trace  further  the  jurisdiction  of  the  courts 
of  law,  as  it  will  evidently  appear  in  every  case,  in  which 
I  court  of  law  can  be  called  upon  to  put  a  construction 
npoo  the  bankrupt  statutes. 
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Concurrent  JuritdiciioH* 

Id  the  greatest  part  of  the  bankrupt  law  the  chancellor 
and  the  courts  of  law  bare  a  concurrent  jurisdiction,  as 
upon  the  petitioning    creditor's  debt,  the  trading,  the 
bankruptcy,  the  validity  of  the  certificate,  set-off,  &c. 
The  decisions  of  the  courts  of  law  are  considered  as 
higher  authority  than  the  chancellors,  from  the  circum* 
stance  that  in  every  action  there  may  be  an  appeal  to 
a  court  of  error,  and  ultimately  to  the  House  of  Lords. 
The  chancellor's  judgments  in   bankruptcy  cannot   be 
appealed  from ;  and  therefore  in  many  cases  in  which 
he  decides  against  a  party,  he  gives  him  liberty  to  bring 
an  acti6n,  or  to  try  the  question  by  an  issue,  or  a  special 
case,  so  that  it  may  be  decided  by  the  courts  of  law.  If  it 
IS  an  equitable  question  of  importance,  he  gives  leave  to 
file  a  bill,  that  it  may,  if  necessary,  be  carried  to  the 
House  of  Lords. 

In  anaction,an  i88ue,orasuitit  may  be  decided  ultimately 
by  the  House  of  Lords ;  but  it  is  remarkable  that  there 
are  only  two  reports  in  Browns  Parliamentary  Cases  of 
judgments  of  the  House  of  Lords  in  bankrupt  cases; 
the  marginal  abstract  in  each  of  which  is  directly  con- 
trary  to  the  law  of  the  present  day,  viz.  that  the  petition- 
ing creditor's  debt  need  not  exist  prior  to  the  act  of 
bankruptcy ;  and  that  a  brick-maker,  who  makes  bricks 
from  the  produce  of  his  own  farm,  may  be  a  bankrupt 
De  Goh  V.  Ward,  Brown  Pari.  Ca.  3S7.  and  JVdU  v. 
Parker,  Tomlini  edit,  title  Bankrupt.  See  Vol.  1.  p.  202, 
and  335. 

So  the  system  of  the  bankrupt  law  has  derived  no 
assistance  yet  from  the  learning  or  wisdom  of  the  highest 
court  of  appeal. 


Qi(Nf|BAI^  ORDXR.      1788.  S£t$ 

General  Order,  6th  Dec.  1788. 

urhw  gave  a  directioo  to  JE/Aoro^i  Wa^i* 
;ha  then  secretary  of  bankrupts,  not  to  i^ow  • 
ig  creditor,  who  had  sued  out  one  coipoijs^iQtt 
tf  apd  \i^bo  had  neglected  to  prosecute  tbe 
I  the  time  limited  for  that  purpose,  to  su^  ou^ 
Mumjasion  without,  the  special  leave  of  tjiti 

although  tbis.oidar  has.  never  beeni  published 
low  are  by  being  pf iafte4  and st^plfi  up  ii^  tJw 

it  has  been  invariably/ actad^  upon  by  tl^ 
'  bankrupts,  and  no  creditor  can  b^  permitted 
second  commission  without  leave  of-  the  InOiA 

tinted  in  the  office  book  of  ordeni» 
lot  appear  that  there  is  any  tame  Ihrnkd  by 
ither  by  the  legislature  or  by  the  chancellor, 
ch  a  commissioa  nust  not  be  opened  by  the 
drs. 

commission  was  taken  out,  and  not  (proceeded 
^ee  months  afterwar4si  Lord  Chancellor  King 
ily  shews  it  waa  done  tp*  protect  tho  .estate. 
»ioo  shall  be  superseded  for  evmple*s.sake» 
;hing8  should  not  be  pvactiaed.  Expart^ 
.  Co.  Ch.  46.   1725*  ' 

r  case,  where  thi  connnission  had  beM  kept 
before  it  waa  opened,  the  same  chancellor 
It  was  Veiy  ill  done  in  A.  the  petitioning 
keep  the  commission  so  long,  in  his  pocket ; 
or  until  he  had  sufficient  proof  of  the  bank* 
ht  not  to  have  taken  out  the  commission, 
tving  been  kept  so  long  in  his  pocket,  may 
le  means  of  drawing  in  multitudes  of  people- 
t  to  the  bankrupt,  and  of  furnishing  pppor- 
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tunities  of  defrauding  many ;  wherefore,  for  example 
sake,  let  the  commission  be  superseded/*  Exparte  PuUs^ 
ton,  2  P.  Wms.  545.     1729. 

Within  what  time  a  commission  shall  be  opened  in 
London  by  the  commissioners  after,  its  date,  there  is  no 
direction  or  authority ;  but  as  all  dealings  are  valid  with* 
out  notice  of  an  act  of  bankruptcy  entered  into  twocalen* 
dar  months  before  the  date  of  the  commission,  by  46 
Geo.  3.  c.  135,  I  should  adopt  that  limit ;  and  neither  in 
London  nor  in  the  country  would  proceed  in  a  commis> 
sion  which  was  dated  two  calendar  months  before  there 
could  be  an  adjudication  without  the  special  direction  of 
the  chancellor. 

His  lordship  probably  might  think  that  commission- 
ers ought  not  to  act  without  a  renewed  commission,  or 
his  special  directions  after  a  much  less  intervaL 


General  OBj>ER,26th  June,  1793. 

Whereas  by  the  practice  which  hath   obtained  for 
«ome  years  past,  eight  gazettes  must  have  been  publish- 
ed after  the  issuing  a  commission  of  bankrupt  befom 
any  other  person  than  the  attorney  who  sued  out  sach^ 
commission,  can  procure  the  same  to  be  superseded  ibr^ 
want  of  prosecution :    And  whereas  the  time  so  allowed 
for  prosecuting  such  commissions  as  are  to  be  executed^ 
in  the  city  of  London  is  found  to  be  unnecessarily  loof^^ 
and  the  preference  which   the  attorney   suing  out  suck^ 
commission  obtains  in  superseding  the  same  for  wantofi^ 
prosecution,  and  consequently  in  suing  out  another  com*^ 
mission  upon  the  petition  of  some  other  creditor  imme^^ 
d'rately  after  such  supersedeas,  has  been  likewise  foun^c 
to  be  prejudicial  to  the  due  course  of  proceeding  in  th^ 
issuing  out  and  prosecuting  commissions  of  bankrupt^ 
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I  do  therefore  order,  that  any  commission  of  l)ankrupt 
which  shall  be  sued  out  from  and  after  the  26th  day  of 
June  instant,  and  to  be  executed  in  the  city  of  Ltnidon, 
shall  be  supersedeable  (for  want  of  prosecution)  at  the 
expiration  of  fourteen  d9ys,  and  not  sooner,  after  the 
date  thereof;  and  that  any  commission  of  bankrupt 
which  shall  be  sued  out  from  and  after  the  said  26th  day 
of  June  instant,  and  not  to  be  executed  in  the  city  of 
London^  shall  be  supersedeable  (for  want  of  prosecution) 
at  the  expiration  of  twenty-eight  days,  and  not  sooner 
after  the  date  thereof :  And  I  do  further  order  that  one 
day  shall  elapse  after  the  expiration  of  the  said  fourteen 
or  twenty-eight  days,  before  any  order  shall  be  made  for 
•ach  supersedeas ;  and  that  the  application  which  shall 
in  the  course  of  that  day  be  first  made  by  any  other 
attorney  or  solicitor  than  the  attorney  or  solicitor  at 
whose  instance  the  supersedeable  commission  was  issued, 
for  a  supersedeas  of  such  commission,  and  for  a  new 
commission  to  be  issued,  shall  be  preferred  to  any  ap- 
plication for  the  same  purposes  by  the  attorney  or  soli- 
citor who  sued  out  such  supersedeable  commission. 

Loyghborough^  C. 
The  meaning  of  this  order  is  this  :  if  A.  has  sued  out 
acommission  on  Monday  the  1st  day  of  any  month,  his 
commission  may  be  prosecuted,  and  the  party  adjudged  a 
bankrupt  on  any  time  before  the  expiration  of  Monday 
the  15th  ;  if  there  is   no  adjudication  on  that  day,  then 
anyotber  solicitor  may  apply  on  the  16th  for  a  supersedeas, 
and  may  obtain  the  order   for  the  supersedeas,   and  the 
writ,  and  a  new  commission  on  the  17th,  who  in  like  man- 
lier shall  have  fourteen  days  more  for  the  eifectual  prose- 
CfitioD  of  his  commission. 

Where  a  commission  issued  on  Saturday^  the  1st  of 
Moif^  on  Saturday  the  15th  of  May  it  was  opened,  and 
the  adjudication  made,  but  too  late  for  insertion  that 
day  in  the  Gazette. 
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Oh  tbe  Jt/owrfoy  following  another  solicitor  obtained  ft 
supersedeas,  and  sued^out  another  commtssion ;  but  upon 
petition  a  writ  of  procedendo  was  ordered,  and  the  eecond 
commission  was  superseded. 

The  chancellor  held  this  order  was  satisried,  if  there 
was  an  adjudication  on  the  I6th  day,  though  no  publi. 
cation  till  the  next  Gazette  day.  Exparte  Ellii,  1  Fa, 
135.     1802. 

If  the  first  commission  is  opened  and  the  party  ad* 
judged  a  bankrupt,  before  the  writ  of  supersedeas  is  ao« 
tually  sealed,  though  an  order  was  made  for  it  prior  to 
the  adjudication  under  the  firat,  yet  the  finit  cannot  then 
be  superseded.     Erparte  ttUater,  6  Ve$.  429. 

A  commission  issued  ugaiiist  two  partners  in  tbe  coun- 
try.    One  ivas  soon  afterwards  declared  a  bankrupt   Tbe 
witnesses  could   not  be  produced  to  prove  the  other  a 
bankrupt,  and  an  application   was  made  to  the  cbanoel- 
lor  for  anorder  for  their  attendance,  which  wae  granted ; 
but  before  their  evidence  was  obtained,  a  writ  of  super*  t 
sedeas  was  granted,  and  a  second  commission  under  tbit   i 
order,  but  no  notice  was  given  at  the  time  to  the  cban-   I 
celloi   of  what  had  passed  under  the  first.     Both  the    ■ 
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who  sued  out  a  second  oommission  coDforraably  to  the 
termB  of  the  order,  he  would  supersede  the  second  com* 
nissioii  tnd  allow  the  first*  Exparte  Sandon,  1  Rose, 
H.  1811. 

Lerd  £Mbfi  declared  that  bq  had  given  directions  that 
ia  fotuie  a  secoad  commission  should  not  be  sent  to  him 
wiAoot  a  note  of  what  bad  been  done  in  the  first  com« 
ainioii.    November  1 8th,  1813.  1  Ves.  and  Bea.  34. 


«3? 


General  ORpiRn,  6th  Nov.  1793. 

Aaf  aelicitor  suiDg  out  a  commission  of  bankrupt  as 
ODly>  i8  to  indorse  upon  the  affidavit  bis  own  naine, 
ihe  Biiiie  aad  place  of  resiclence  of  the  person  for 
lift  acts  as  agenty  in  auing  out  such  commission^ 
ladgFMGh  solicitor  aiq)lying  for  a  new  commission  aa 
inr  another  person  than  bim»  for  whom  he  acted  aa 
isg  out  tbe  fifst  coouniBsion^  aad  making  the 
Me»t  as  l^fbre  <iiientiOQed>  by  which  it  would 
tiuit  he  acta  as  agents  in  applying  for  the  new 
tiaaion  for^sacb  other  person,  is  to  be  at  liberty  so 
aotwtitbBtaDdiDg  tbe  general  order  c^  the  26th  of 

Loughborough,  C. 


Gxirslt  AL  Ori>er,  8th  March,  1794. 

WbefiQas  by  the  act  of  parliament  made  and  passed 
fiftb  year  of  the  reign  of  bis  late  majesty 
aofge  the  Second,  intitled,  an  act  to  prevent 
coounitUDg  of  frauds  by  bankrupts,  it  is  enacted^ 
±  before  the  creditors  shall  proceed  to  the  choice 
or  aasigneea  of  any  haokrupt's  estate,  tbe 
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major  part  in  value  of  the  said  bankrupt's  creditors  tb< 
present,  shall,  if  they  think  fit,  direct  in  what  mann< 
bow,  and  with  whom,  and  where  the  monies  arising  I 
and  to  be  received  from  time  to  time  out  of  the  bani 
rupt*s  estate,  shall  be  paid  in  and  remain  until  the  saji 
shall  be  divided  amongst  all  the  creditors.*'  Ad 
whereas  it  hath  been  found,  that  for  want  of  such  direc 
tion  being  given  under  all  commissions  of  bankhip 
large  sums  of  money  remain  in  the  hands  of  the  assig 
nees,  and  that  they  delay  the  dividing  thereof,  to  tb 
great  prejudice  of  the  bankrupt*s  creditors:  for  remed; 
whereof  I  do  hereby  order,  that  in  every  commission  o 
bankrupt  in  which  the  major  part  in  value  of  the  bank 
rupt's  creditors  present,  at  the  choice  of  an  assignee  c 
assignees  of  the  bankrupt's  estate,  shall  not  give  th 
direction  so  specified  in  the  said  act,  the  assignee  or  n 
.  signees  shall  from  time  t6  time  pay  in  to  the  Bank  of  £| 
land,  all  monies  which  shall  be  got  in  and  received  fro^ 
the  bankrupt's  estate,  as  often  as  the  sum  shall  amoa^ 
to  lOOl.  there  to  remain  until  the  same  shall  be  diviAi 
amongst  the  bankrupt's  creditors,  and  that  in  tbe  atfp 
ment  to  be  made  by  the  commissioners  to  the 
assignees  to  be  chosen  under  every  commission  of 
rupt,  a  covenant  be  inserted  on  the  part  of  suci^ 
signee  or  assignees  to  pay  the  same  conformably 
to  the  direction  of  the  creditors  under  the  said  aet^ 
parliament  or  to  this  my  order,  as  the  case  may  be. 

**  2.  And  whereas  by  the  sifime  act,  a  first  divi 
directed  to  be  made  of  the  bankrupt's  estate  and 
after  the  expiration  of  four  months,  and  within 
months  fi-om  the  time  of  issuing  the  commissionr 
a  second  dividend  is  by  the  same  act  directed  to  lie 
within  .eighteen  months  next  after  issuing  the 
sion.    And  whereas  assignees  under    commissi* 
bankrupt  do  frequently  neglect  to  comply 
directions  of  the  said  aet,  to  the  great  injury  of 


^ 
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ditors  of  bankrupts:  I  do  therefore  order  that  in   all 
cases  where  it  shall  appear  to  the  commissioners  that 
the  directions  of  the  said  act  have  not  been  complied 
witby  they  do  cause  due  notice  to  be  given  in  the  London 
Cazette>  and  such  other  of  the  public  papers  as  the  com- 
missioDers  shall  think  fit,  of  a  time  and  place  for  the  as- 
signee or  assignees  under  such  commission  to  attend,  to 
shew  cause  why  a  dividend  has  not  been  made  agree* 
ibly  to  the  directions  of  the  said  act;  and  if  such  as- 
signee or  assignees  shall  not  then  and  there  shew  cause  to 
the  satisfaction  of  the  commissioners',  why  a  dividend  has 
not  been  made  agreeably  to  the  directions  of  the  said 
act,  I  do  order,  that  the  commissioners  present  at  such 
meeting,  do  then  and  there  appoint  the  time  and  place 
when  and  where  they  will  meet  to  make  such  dividend^ 
and  that  they  do  cause  due  notice  to  be  given  of  such 
meeting.''  Loughborough,  C. 


The  first  part  of  this  order  is  very  important,  and  ought 
to  be  remembered  and  enforced  by  all  commissioners  r 
far  if  it  is  not  observed,  and  a  loss  happens  by  the  failure 
of  an  assignee,  the  loss  in  fact  would  be  occasioned  by 
the  negligence  of  the  commissioners. 

But  I  fear  the  first  part  of  this  general  order  is  seldom 

attended  to,  because  the  second  part  is  never  obeyed. 

The  present  practice  is  for  the  commissioners  to  issue  a 

I'lraimons  for  the  assignees  to  attend  them  and  shew  cause 

ly  a  dividend  is  not  made ;  but  no  notice  is  given  of  it 

the  London  Gazette,  as  directed  by  this  general  order, 
90  no  creditors  are  present  to  hear  the  causes  assigned  by 
asBigqees.  The  reasons  generally  are,  that  they  have 
^io  efiects  in  hand,  that  they  are  expecting  the  cohclu- 
ioa  of  a  suit  in  equity  or  an  action  at  law,  or  that  they 
m  waiting  for  remittances  from  abroad. 

T  bave  always  thought  it  would  be  best  after  six  or 


ildr  «<SfP£RAL  OEDEK.    1794. 

eight  months^  for  the  comtnissioners  to  fix  and  ndvertise 
a  time  in  the  usual  way  for  a  dividend,  if  the  assigneea 
did  not  apply  for  a  dividend  sooner;  the  assignees  could 
then  ^ee)tamined  upoti  their  oaths  publicly  1)efore  all 
the  creditors  respecting  the  e^ate  of  the  batikropt ;  if 
they  had  no  ^(T^ts  in  their  hands,  the  coramissioiienft 
would  forego  their  fees,  and  the  assignees  ^o6Id  otily  ith 
cur  the  expence  of  the  adveiTtiscftnent,  aiid  some  trifling 
incidents. 

If  the  creditors  received  no  "dividend,  they  Would  have 
the  satisfaction  of  knowing  publicly  what  had  beea 
done,  and  what  they  had  to  expect  in  future. 

Lord  Eldon  has  said  an  assignee  is  bound  to  liecouttt 
satisfactorily  for  not  having  made  a  dividend  within  the 
time  limited,  viz.  after  the  expiration  of  four  mofnths, 
£xparte  Grosvenor^  1 4  Fes.  590. 

This  order  and  some  others  being    never  obMrred^. 
would  necessarily  lead  an  inexperienced  commissioner  to 
suppose  that  all  the  rest  might  be  treated  in  the  same  ' 
manner.    It  would  therefore  be  desirable  that  th^  Lord  ' 
Chancellor  should  revise  all  the  generail  orders,  and  cxbxA. ' 

•y 

such  as  he  would  not  wish  to  have  strictly  obeyed* 

^- 
SiccOND  GteNEHALOftBEit,  Mjkirca  8, 1794.'       ^- 

IstPart  Whereas  the  presenting  and  bringing  to  Up 
bearing  petitions  for  liberty  to  prove  separate  dc'  ^ 
under  a  joint  commission  of  bankrupt,  or  for  £be  choii 
of  a  new  assignee  or  new  assignees,  upon  the  dea^  o^ 
banbrupley  of  an  assignee  or  assignees,  or  for  taking  ajjp^ 
account  of  the  principal,  interests  and  costs  due  upon_ 
roofllgagc  of  the.bankrupt's  estate,  and  for  the  saleof  tba  - 
estate  for  payment  thereof,  and  to  prove  the  deficiency  lii^ .  .^ 
a  4«*^  under,  the  ctmmission^  tends  to  create  unneco^ 
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•ary  expence and  delay;  1  do  therefore  order  the  com*' 
miaaioners  in  a  joint  commission  against  two  or  more' 
bankrupts  shall  be  at  liberty,  at  any  tneeting  for    the 
proof  of  debts  under  such  commission,  to  admit  the  proof 
of  amy  separate  debt  or  separate  debts  of  any  one  or 
more  of  such  bankrupts  under  such  joint  commission, 
and  euch  separate  creditors  shall  be  at  liberty  to  assait  to 
or  diaaentfrom  the  allowance  of  the  certificate  of  the  bank* 
rapt  or  bankrupts  of  whom  they  shall  be  separate  ere*' 
ditors ;  and  I  do  further  order  that  the  commissioners  do 
caoae  distinct  accounts  to  be  kept  of  the  joint  estate^  and 
also  of  such  separate  estate  or  estates,  and  that  what  sbatl'    ^ 
be  found  to  belong  to  the  separate  estate  or  estates  diall 
be  applied  in  the  first  place  in  or  towards  satiafkctioa  of 
the  debts  of  the  respective  separate  creditors;  and  in  case 
there  afaall  be  any  overplus  of  the  joint  estate,  after  all 
the  joint  creditors  shall  be  paid  and  satisfied  their  whole 
demands,  that  the  share  or  shares,  interest  or  interests  of 
the  bankrupt  or  bankrupts,  whose  separate  estate  or 
ertatea,  is  or  are  to  be  applied  in  manner  before  directed, 
loch  overplus  to  be  carried  to  the  account  of  his  or 
tbdr  separate  estate  or  estates,  and  be  applied  in  or  to- 
wards satisfaction  of  his  or  their  separate  debts ;  and  in 
ease  there  should  be  any  overplus  of  the  separate  estate  or 
estates  of  such  bankrupt  or  bankrupts,  after  all  their 
sqiarate  creditors  shall  be  paid  and  satisfied  their  whole 
demands,  that  the  overplus  of  such  separate  estate  or 
estates  be  carried  to  the  account  of  the  joint  estate,  and 
be  applied  in  or  towards  satisfaction  of  the  joint  debts^ 
md  that  the  costs  of  taking  such  accounts  be  paid  out 
tf  $iich  separate  estate  or  estates  and  be  settled  by  the 
tinunisBioners,  in  case  the  parties  differ  about  the  same. 

Cases  and  Observations  upon  Partners. 
Tfais  is  a  very  important  general  order,  and  may  be 


4lfJi4fdjj|itQ  |«iiu:Mnportaut,p^rticulu.9rden»Qr  into  £mv 

,|.ihl^  vcmi^pr  each  <rf  Uieni  fleparnlely.  , ,  . 

■|,|j;.J4,.'^e^,,<i!epiuirkable  that  partnen,  otjMpt  debu 
hftTflJieisjc^Ct  be«0  mentioned  by  the  legialatuK,  except 
^n,J^  ,Jfi^f4iuif^c.l5-  I-3,  which  enactt  ttwttbe.^ii- 
^^uie^.Kir  ^e  bapkrupt  by  force  of  the  4  and  5  rftfai.  e.  17' 
(}^u^  tfi^  introduced  the  certificate}  should  Dotdispharge 
Wyf ^  paifif^.Qf  thp  .bankrupt  or  any  co<obUgor  with  ib» 

|..j^a«oai|dicatediyateiD  of  the  admiaistratioaof  bant* 
qH^^proikerty  in  the  case  of  partnerBhipa,  has  t^nog  up 
OlVft'^^  j^^*^^*^^  ''^  ^^^  cbiDcellon,  and  the  courb  of 
Ifgr^^  iftucb'  there  has  been  a  great  coatrariety  of  opi« 
qjflDy  jopfoK  it  was  settled  in  the  present  practico..  . 
Iiyr^'fait  'Oaly  ahew  the  theory  and  pripciidea  upoa 
^ll^t^  it  ^||  founded,  by  tracing  fronj  its  origin  the  a|>i- 
i^t|i}^.gf|l)Mi^,  who  have  held  the  great  seal,  and  of  the 
j^gBf  jof  .^he  common  .Uw,  when  caaei  hare  been  brought 
^^^^  before  them  respecting  the  debts  or  property,  joint  or  sepiii- , 
rate,  of  partners,  wlieii  either  the  whole  orEome  of  them 
had  become  bankrupts. 

Ill  the  simplicity  of  fiDcIent  times  tiiere  were  few  partr 


FJP0M  ?A»?«?5M-   .    - 

But  At  pr99ei^  ti^  tsftigpee  of  ibe  l^anlrii]^  4^4  ())f 
4olT»t  pfirln^r  ^ubI  jpin  io  an  mrtipq  tQ  f^q^v^r  tbf 
wholes    (rni^m  Y«  i{p6frr«o/i,  9  7".  JS.  «S$k 
,  la  the.fame  year  we  hare  tb^  firat  in$tM0$  ffPQrtfd 
of  a  joint  commiRsion  against  two  partners;  .     ^- 

\%  ym^  a  bill  filed  by  the  s^paiat^  creditors.  qC  i^ne 
against  tfae  assignees  of  the  other,  sUtipg  tkMti  tb§ 
eoHMBiisimers  b«4  assigned  all  tbe  joiat  property,  gnd 
bad  f^md  die  pUintiffs,  the  separate  cr^clitprs  pf  ptHi 
of  tlife  partnen,  to  come  ip ;  and  they  inteinited  tq  diviito 
the  joint  property  amongst  (he  joint  creditors ;  tbe  4^ 
fsndaDts  insisted  that  it  was  agreed  by  indenture  pf  fith 
partnership  that  all  such  debts  as  should  be  owing  on 
the  joint  aceount  should  be  paid  out  of  tbe  joint  stock, 
asd  tbat  the  joint  stpck  should  not  be  chai^;ed  ^itb  iba 
private  oe  particular  debts  of  either  of  the  partneia,  Jbul 
thet  each  should  pay  their  private  debts  out  of  theif 
partknlar  estates  net  included  in  tbe  joint  stock. 

Tbe  court.  Lord  Keeper  Nerik^  declared,  thai  the  estate 
belonging  to  the  joint  trade,  as  also  the  d^bts  due  from  tbe 
sameougbttobe  divided  into  moieties,and  that  each  moiety 
of  the  estate  ought  to  be  charged  in  the  first  place  with  a 
moiety  of  the  said  joint  debts  ;  and  if  there  be  enough  to 
pay  all  the  debts  belonging  to  the  joint-trade,  with  an 
overplus,  then  such  overplus  ought  to  be  applied  to  psy 
the  particular  debts  of  each  partner;  but  if  sufficient 
shall  not  appear  to  pay  all  the  joint  debts,  and  if  either 
ef  the  said  partners  shall  pay  more  than  a  moiety  of  the 
'  Hid  joint  debts,  then  such  partner  is  to  come  in  before 
me  said  commissioners,  and  to  be  admitted  as  a  credi- 
tor for  what  he  shall  so  pay  over  and  above  the  moiety, ' 
vMT  was  decreed  accordingly."  Craven  r.  Knight^  Serj. 
Geodififgf,  151. 

ba  rery  important  case,  as  it  fully  proves  that 

'  '  '  ka  
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Lord  Ktipef  North  did  not  know  what  to  do  with  it 
In  one  report  it  is  said  that  be  observed  very  justly, 
**  that  the  covenant  of  the  partners  cannot  bind  any  of 
their  creditors  but  only  themselves.*'  Cravem  v.  fVidcws^ 
3  CL  Ca.  139^ 

But  his  decree,  as  reported  by  Seijeant  Goodingt^  is 
quite  unintelligible. 

If  either  of  the  partners  should  pay  more  than  bis 
moiety,  that  he  should  be  a  creditor  against  his  parlnei*s 
estate  for  the  surplus  is  inexplicable.  For  if  the  joint 
estate  is  divided,  and  the  joint  debts  are  divided,  ono 
cannot  see  how  the  excess  can  exist  more  on  one  iid6 
than  on  the  other. 

This  case,  which  is  the  first  instance  of  a  joint  cdoi* 
mission,  is  curious  to  shew  the  progress  of  the  practice 
in  bankruptcy ;  and  we  find  that  that  which  began  only 
by  the  private  agreement  of  two  traders,  w&a  adopted 
thirty«three  years  afterwards  as  the  general  law  of  the  lan^ 
by  Lord  Chanctllor  Cawper,  and  it  has  continued  so  ever 
since,  without  any  reference  |o  any  principle  of  the  cooW 
mon  law.  • 

But  besides  the  private  agreement^  it  seems  to  hawt 

been  borrowed  from  the  civil  law ;  viz« 

**  The  debts  owing  by  the  community,  and  its  otbef  | 
charges  are  to  be  paid  out  of  the  common  stock ;  ad4 1 
the  partnership  being  ended,  each  partner  owes  hil| 
share  of  them,  in  proportion  to  the  share  he  has  in  tk(l^ 
joint  stock.  But  the  monies  borrowed  by  a  partoe^i 
which  have  not  been  put  into  the  common  cash,  or  bili^ 
not  been  laid  out  to  the  use  of  the  community,  are  tl||^ 
*  peculiar  debt  of  him  who  borrowed  them.**  ^ 

Omne  a$  alienum,  quod  mamnte  tocietaie  eontrachm  4|^ 
de  communi  solvendtim  est,  Kcet  poiteaquam  societas  ditiUKlil^^ 
soluiam  sit  I  Vt.ff.  pro  $ac.  Std  nrc  <e$  alienum,  nid  ^ 
€9  quauu  ptndtbU^  unlet  in  r^ttiomm  9ocittati$^  L  IS. 
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JiKiY  iotiitatiif  per  joii  urn  art  alieno,  socius  ntm  obligatur : 
Kuifii  €0m9^nem  arcum  pecwiia  vtnm  ftfitf,  U  S%.ff.  totL 
Sec  1  Domat  155.  • 

The  ciyil  law,  or  the  ancient  law  of  Rame^  may  be 
worthy  of  our  study,  and  frequently  of  our  admiration  i 
but  it  must  always  be  remembered,  that  it  is  no  more 
the  law  of  Eftgland.  than  the  Hindbo  or  Mahomttan  law, 
J  and  in  many  instances  it  is  quite  as  discordant. 
I  Before  I  state  the  subsequent  cases,  I  shall  ^explain 
I  what  I  think  might  originally  have  been  a  more  equi- 
table rule  of  distribution  than  that  which  has  been  esta« 
bfished,  and  which  LfOrd  Keeper  Nori/i's  decree  has  sug- 
geited  to  my  mind,  though  it  is  there  imperfectly  and 
vninielligiUy  expressed. 

If  etch  partner  in  a  banking-bouse  has  a  great  sepa« 
me  eUate,  the  partnership  will  easily  obtain  a  joint 
Cfodit,  because  every  creditor  knows  that  in  an  action  at 
hw  he  can  obtain  execution  not  only  against  the  joint  pro- 
peiCy  but  against  the  effects  of  each  partner.  A  separate 
I  aeditor  can  have  his  execution  against  the  separate  pro- 
yotj  of  the  partner  he  trusts,  and  against  his  share  of 
the  joint  stock.  At  law  then  we  see  no  such  rule  or 
yriadple  that  a  joint  creditor  shall  be  confined  to  joint 
Ifoperty,  or  a  separate  creditor  to  separate  property. 

He  t^bo  first  by  dispatch  or  legal  diligence  obtains  on 
tieciition,  will  probably  recover  his  debt  and  costs  in 
fiB;  but  the  bankrupt  law  was  intended  to  prevent  a 
,  lottery,  or  scramble  for  the  property,  by  which 
were  to  get  all  and  the  rest  nothing,  and  it  was  in«^ 
leaded  to  give  every  one  his  fair  share  under  a  quiet 
Ml  equitable  distribution. 

***  Chief  Justice  Lee  iu  I  Jtk.  181.  refers  to  the  above 
fnqps  in  Damat,  and  observes  upon  it,  that  it  is  not 
Hftority  upon  which  a  judgment  is  to  be  founded,  but 
ii  the  opinion  of  learned  mem'* 
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L6rd  King  deciarcd  it  is  settied  and  is  a  r^Mlution  ol 
c^vcnichce^^  that  the  joint  creditors  shail  be  first  paid 
out  of  the  partnership  or  joint  estate,  add  the  separate 
creditors  out  of  the  separate  estate  of  each  partner. 
Exfiarte  Cook,  ^  P.  IVms.  bOO.  1123. 

It  is  called  a  resolution  of  convenience;  to  ^vhom? 
Perhaps  to  the  t:liancelIor  and  iQ  the  commissioners  of 
bankrupt.  It  might  be  just  as  convenient  to  them*  if  Ibc 
whole  of  the  bankrupt's  property  was  distributed anioog 
the  creditors  by  a  lottery,  as  by  an  equitable  rate  accocdA 
ing  to  the  quantity  of  their  debts. 

And  it  has  very  mud)  the  appearance  of  a  reference  to 
f  lottery  or  chance,  when  according  to  the  present  law,  if 
the  customers  of  a  banking-house  have  deposited  monqr 
in  their  hands  to  the  amount  of  one  hundred  thousMid 
pounds,  if  there  are  ten  pounds  or  ten  shillings  left  in  their 
abop  they  must  divide  that  alone  amongst  them«  whilst 
the  separate  creditors  get  Uie  whole  of  their  debts  by  the 
distribution  perhaps  of  one  hundred  thousand  poopch 
worth  of  separate  property ;  but  if  no  joint  property  what^ 
ever  is  leilt,  then  the  customers  may  prove  thek.i^bqje 
100,0001.  not  only  under  one  separate  estaiCy  but  under 
the  separate  estate  of  every  partner  in  the  bousew  Tbil 
is  now  the  present  law,  in  the  bankruptcy  of  eveiy  part- 
nership. And  I  think  it  must  be  conceded  tbatthe  >'alue 
of  a  debt  dn  the  event  of  the  bankruptcy  of  partners  d/tf 
pends  in  a  great  degree  upon  chance  and  fortune  unfeiei* 
seen  and  unexpected  by  the  Cieditor.  The  law  has be^ 
too  long  established  now  to  be  altered  by  any  aiithi^ 
rity  less  than  that  of  the  legislature;  butl^tbinkLof^ 
Keeper  North  might  have  decided  it  in  the  foUowijy 
.manner,  and  he  had  something  of  the  kind  in  his  co(h 
ception.  Each  partner  ought  to  pay  his  ^wn  peifaie 
ttebts,  and  his  share  of  tbejomt  debt;  the tBlfeettlielm 
to^ay  withal,  ate  his  separ^tstate  and  hisstiareqf^' 
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johit  etiAte.  Evtty  joint  creditor  ought  thek^fofe- tt> 
pore  m.jwt  portion  of  bis  debt  under  isoch  p&rtner^^ 
otate^Asd  take  adiTidend  with  the  sepafate  crtditoft 
from  the  i^igregate  of  the  separate  estate  amd  the  share  of 
tbe  joint.  But  from  the  nature  of  the  partnership  both 
in  law  and  equity,  each  partner  must  not  only  pay  ht^ 
sbiiey  but  he  is  a  surety  for  tbe^ther  partners :  if  then 
there  were  a  surplus  in  any  instance,  it  ought  to  be  ap- 
plied U>  the  benefit  of  the  joint  creditors  to- make  *iif>  ^ 
the  defioieocy  which  they  mightexperietice^liy  the  divf- 
dends  4)f  other  partipers.  » This  would  have  been  a  mode 
of  distribution,  which  I  think  could  have  given  no  causo 
of  complaint,  aud  which  appears  to  me  mor^  conform* 

iMeto  Uie4>riginal  principfles  otEngliA  law  and  equity 
than  the  present  practice. 

The  propositioii  has  a  very  apeciom  aind  imposing 
tound  and  appearance,  that  the  jorot  estate  should  bb 
applied  to  the  payment'  of  the  joint  debts,  and  'the  sepd* 
fifis  eatate'  to  the  separate  di^bts  t  but  when  it  is  consi* 
deMmnd-  examined,  it  is  not  reconcileatbte  with  reason  oir 
moral  ^equity.       • 

BaAers,  brokers,  and  lactbrs  are  frequently  in  part- 
neithip;  their  joint  debts  are  large,  their  joint  property 
nsy  be  little  or  nothing..         ' 

I  will  suppose  the  case  referred  to  before,  of  five  bM« 
ken  in  partnership,  each  having,  a  separate  estate  of 
KflOOh  and  I  will  suppose  the  separate  debts  of  each. 
iOfiOOl.  and  their  joint  debts  amounting  to  100,00011  and 
if  fliere  ahotild  thanct  to  be  five  or  ten  pounds  worth 
efttmnsed  pens,  ink,  and  paper  left,  tfa^  only  miiSt  be 
Srided  amongst  the  <nnt6mers,  so  that  a  joint  creditor 
fertO,OOOl.  would  receive  back  a  few  shillings,  whilst 
ttth  separate  creditor  would  be  paid  in  full.  But  if 
Ibeie  ahould  cAonce  to  be  no  joint  estate,  then  each  joint 
'  auditor  most  lie  admitted  to  prote  under  every  separate 
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estate^  and  tbcn  a  Joint  creditor  forWfiOOU  ifould  intc 
tbegood  fortune  to  receive  3«,  4d.  in  the  pound  from 
each  separate  estate  by  which  he  would  recx>fer  16,9331. 
6s.  8d.  whilst  each  separate  creditor  receives  only  3s.  4d. 
.  iu  tlie  pound  from  one  estate,  or  one  sixth  part  of  fait 
debt. 

By  the  plan  I  have  suggested,  that  each  partner  shouU 
pay  equally  his  share  of  the  joint  debts  together  with  hil 
separate  debts  from  the  aggregate  sum  of  bis  share  d 
the  Joint  effects  and  his  separate  estate,  every  creditor 
Jomt  and  separate  would  receive  equally  one  half  their 
debts,  or  10s.  in  the  pound. 

The  law  upon  the  subject  can  now  only  be  oorrectei 
by  the  legislature,  and  I  think  it  is  deserving  of  its  cod- 
sideration. 

Lord  Eldou  has  said,  **  the  rule  as  to  Joint  and  sepa- 
rate estates  whatever  might  have  been  said  against  its 
original  adoption,  and  much  might  have  been  said,  is 
too  well  settled  to  be  now  shaken ;  it  has  been  settled  to 
jLfiat  extent  that  when  there  have  been  Joint  creditors  t» 

• 

the  amount  of  many  thousand  pounds,  and  separate  cie- 
ditors  to  a  very  trifling  amount,  the  latter  have  been 
allowed  to  take  twenty  shillings  in  the  pound,  and  to 
sweep  away  the  estate  from  the  Joint  creditors."  Exfarif 
Emiif^  I  Rose,  64. 

The  second  case  of  a  Joint  commission  mentioned  by 
the  law  reporters  is  before  Lord  Chanctllor  Cooper  ia 
the  year  1715. 

A*  and  B.  being  Joint  traders  a  eom  mission  of  bank^ 
ruptcy  issued  i^inst  them :  their  separate  creditors  nwf 
applied  by  petition,  that  they  might  be  let  in  for  tbei( 
debts  upon  tlie  respective  separate  estates  of  the  banb 
-  rupts,  under  that  Joint  commission :  the  separate  estatcf 
bemg  of  small  vaiue,  and  would  not  bear  the  charge  i|f 
taking  out  two  new  commissions  against  them  sepamtdy, 


Tht  Lonl  Ckancdhr  ordered  them  to  be  let  to  prove 
dmr  fttpective  separate  debts  upon  the  joint  commis^ 
iHN^  they  paying  contribution  to  the  charge  of  it ;  and 
directed  that  as  the  joint  or  partnership  estate  was  in 
tiie  first  place  to  be  applied  to  pay  the  joint  or  part« 
neisbip  debts,  so  in  like  manner  the  separate  estate 
riKwId  bein  the  first  place  to  pay  all  the  separate  debts; 
tad  is  separate  creditors  are  not  to  be  let  in  upon  the 
joiot  estate,  until  all  the  joint  debts  are  first  paid,  sa 
likewiae  the  creditors  to  the  partnership  shall  not  come 
ia  for  any  deficiency  of  the  joint  estate,  upon  the  separata 
estate,  until  the  separate  debts  are  first  paid.  Exparte 
C/iKwder.  9  fertt.  106.  1716. 

This  is  precisely  the  practice  of  the  present  day.  But 
It  that  time  it  is  clear  from  this  case  that  it  was  the  pre* 
nilittg  opinion  that  the  joint  conunissians  and  separata 
axnoiiasions  might  all  subsist  together.  For  a  kind  of 
apology  in  this  case  is  made  for  administering  the  sepa* 
iateeffi*€ts  under  a  joint  commission,  because  the  sepa-* 
late  estates  were  too  small  to  bear  the  ex  pence  of  separate 
commissions. 

The  next  case  before  Lord  Chancellor  King^  is  worthy 
sf  much  consideration;  I  shall  therefore  state  it  at  length. 

Two  joint  traders  became  bankrupts,  and  a  joint  com* 
mission  of  bankruptcy  is  taken  out  against  them,  upou 
vbich  the  commissioners  make  an  assignment  of  the  real 
sad  personal  estate  of  the  two  bankrupts,  or  either  ot* 
Ihem ;  afterwards  the  separate  creditors  take  out  sepa^ 
late  commissions  against,  these  two  bankrupts,  and  the 
camnuasioiiers  on  the  separate  commission  assign  over  the 
wparata  .eflects  and  estate  to  other  assignees ;  and  noit 
the  aaaignees  under  the  separate  commission,  applied 
,  Iqr  padtion  to  the  court,  that  they  might  be  at  liberty  to 
at  law  f^r  the  separate  estate. 
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Lord  CkinctUor  King.  It  fieema  to  nie,  Ui 
■ignnwnt  made  by  tbe  oooimissioaere  upon 
cominitsjon,  passes  as  well  the  separate  u  the  j< 
of  Um  two  paitners,  the  bankruptB;  conseqi 
anigticcs  OH  tlie  separate  commisBioDB  cau  mak 
oftbeir  actiouHt  law;  aud  I  willnot suffer  tbeni 
cod  waste  tbe  estate  in  vexatious  suits  ther 
they  will  joiu  in  a  biU  in  equity  for  an  accoi 
•epante  estate,  I  will  uot  binder  them. 

It  is  settled,  and  is  a  resolution  of  conTenie 
tbe  joint  creditors  shall  be  first  paid  out  of  tb* 
^ip  or  joint  estate,  and  the  separate  creditors  ( 
separate  estate  of  each  partner;  aul  if  there  be 
tf  the  joint  estate  besides  what  will  pay  tbe 
Ators.  tbe  same  shall  be  applied  to  pay  the 
creditoit ;  sod  if  there  be  on  tbe  other  hand  a  i 
tbe  separate  estate,  beyond  what  will  satisfy 
rate  credUors,  it  shall  go  to  supply  any  deficit 
nay  remain  as  to  tbe  joint  creditors.  But  in 
fbr  the  ease  of  both  parties,  let  it  be  referred  t 
■lissionerin  each  of  these  cooimiBsions  to  take  a 
oftb»  whole  pBrtaershipeffecu,aod  also  of  the 


'    UfOKT?^^T«BItS^T-,,;^.  9St 


Itirihe  next  ^sm  (hefeiv^^  ajoiat  cammiflftioa  against, 
two  |Hirlner9«  -atid  afterwinrdsr;  a  separata  commiaaiQia  • 
igii*at«a0h('tbe  8q)aFate  creditors  petitiooed  the  chaii* 
oeUop  tl)at  UieQT  tQigbtjnova^  under  the  joint  commission, 
in  order  to  assent  to  or  dissent  from  tt)^  osrtificate*    LOrd 
C/mmeeUorJting  ordered  that  I  be  separate  creditors  iibould 
beat  liberty  io  opipos^  4be  aUowaAce;Of  tfae  certificate,. 

A  certificate  utder  either  a  joint  or  separate  .cons* 
ibissioni  is  a  di^&rgeofaU.deblts  both  jpiat  and  sepa« 

H0noe  an  ifSCoaTeaience  arises  from;  joint  and  separate 
commissions  subsistingat  the  same  timci 

'In  the  next  case  tbeire  was  a  joint  commission  against 
fro  pftitAtrs,  and  afterwards  there  was  a  separate  oom^ 
mission  ajt^Mist  teach ;  a  creditor  who  If  ad  a  joint  anti 
A^nl  bond  from  tiie  partners  .proved  bis  debt  under 
such H)ftiie  three  commissions;  but  having  recovered  m 
liHridetad  uncter  tfae  joint  commission*  the  commissioners 
refused  to  let  him,  have  a  dividend  nader  the  separate 
eitates. 

He  peiitioned  tiie  chdnceHor  to  be  admitted  to  receive 
idiitideild  under  each  of  the  separate  commissions  as 
weUna. under  the  joint.  « 

Uwi  ChrnKtlUriFalbot  at  first  inclined  io  thinks  that 
%t  petitioner  being  iSi  joint  aad  a  separate  creditor,  ougbit 
to  be  at  liberty  to  come  in  under  each  of  the  commis- 
itonavproiidedke  received'  but  a  single  satisfaction  ;  but 
Asihext  ^y  hi^  lordship  held  that  asut  laur  H'hen  A.  and 
ftlare  boiimd  jointly,  and  severally >  to  J,  S.%  if  J.  S.  suds  A. 
Hi  filjseveiaUy^  be  cannot  sue  thefn  Jdintly^  and  on  the 
|rtlfaty»jf  be  «ae8  tblsm  jdintly,  he  cannot  sue  them 
MiB^ralljr,  but  the  dne  turtion  may  be  pleaded  in  aJbat^ 
t'M'^the^iCber:  so,  by  the  same  reason^  tfae  petitioner 
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in  tlie  present  case  ought  U)  be  put  to  bis  election,  under 
which  of  the  tiro  comntiscicHto  he  would  come,  and  that 
be  should  not  be  permitted  to  come  under  both,  and  he 
was  to  hare  a  month's  time  to  make  bis  election.  Exparte 
Romhndson,  3  P.  Wmt.  405.  I73i). 

This  is  the  law  of  the  present  day,  viz,  that  under  a 
joint  commission  a  creditor,  who  has  a  joint  and  aeveral 
bond  or  note,  may  prove  either  under  the  joint  estate  or 
tife  separate  estates,  but  not  against  both. 

-  Lord  Hiirdmiekt  held  that  a  creditor  by  a  joint  and 
separate  bond  had  his  election,  but  could  not  come  against 
both  the  joint  nnd  separate  estates  at  the  same  time. 
Erparte  Ba»h,  1  Jlk.  lOG.   1740. 

This  we  find  not  so  settled  ;  but  some  years  after 
wards  there  was  a  joint  commission  against  Hit^  and 
Ro^n,  and  a  separate  commission  against  HiUf. 

'  A  credi^r  who  had  a  joint  and  separate  bond  proved 
his  debt  and  recovered  a  dividend,  and  applies  now  to  be 
Itt  in  as  a  creditor  upun  tbe  separate  estate,  in  order  to 
Kceive  a  dividend  there  likewise. 

Lord  llardwicke  after  citing  the  last  and  other  cases, 

■aid,  "  I  shall  only  addto  my  order  in  t^e  present  more 
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is  iqiotted  by  Cooke,  M4.     Tbis  part  of  the  cave  ia 
omitted  in  Brown* s  report  of  the  same  case,  S  Bro.  b9^ 

1789. 

I  think  it  necessary  to  observe  upon  it  that  if  a  cre» 
^tor  with  a  joint  and  separate  security  proves  either 
^nst  the  Joint  estate,  or  against  the  separate  estateiv- 
I  should  think  the  commissioners  have  no  power  to 
admit  him  to  prove  again.  He  has  made  his  election 
by  his  proof.  He  cannot  have  the  rights  of  both  a  joint 
creditor,  and  a  separate  creditor  at  the  same  time.  It 
would  be  inconsistent  that  he  should  vote  in  the  choice 
ef  sssignees  as  a  joint  creditor,  perhaps  chuse  himself, 
sod  afterwards  take  dividends  as  a  separate  creditor. 
Tiie  commissioners  could  ^not  afterwards  expunge  either 
sf  his  proofs. 

I  do  not  think  the  chanoelk>r  will  ever  again  make  such' 
sa  Older,  unless  the  creditor  wheu  he  made  his  first  -    ^ 

pioo^  did  it  by  surprize,  or  from  an  Ignorance  of  his 
[-  i^ts. 

In  the  above  case  of  exparie  RoKhuuhon,  a  case  was 
cited  aa  determined  by  the  Lord  Kiug^  Sq^i.  6ih^  173t» 
vfasie  a  Joint  comm  ission  issued  versitt  Siaifierf  Joms^  and 
fntUmadf  who  were  partners  and  joint  traders,  and  one 
mko  Fauf^kM  proved  a  debt  of  3251L  under  the  com«  ^ 
misMOD,  and  received  a  dividend  of  four  shillings  in  Um 
Ham! 

Afterwards  Rke  Vaughan,  having  likewise  a. separate 
InhmI  from  Staimer^  for  the  same  debt,  sued  out  a  separate 
SMnmissioQ  for  it  against  Sluiner,  and  petitioned  that  the 
mia^ioiiers  and  assignees  under  the  joint  commission 
l^ght  deliver  up  the  separate  effects  of  Stainer^  in  order 
Ast  the  petitioner  might  receive  a  further  satisfaction 
Isvards  his  ^ebt  out  of  Siainer^s  separate  estate.  On 
die  other  band   the  joint  creditors  petitioned  that  the 
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separate  commisaioii  might  he  superseded,  fomtniii^  it 
JUce  Faughnu^  oo  whose  petition  the  aepamte.coaiiiiisY 
aioD  had  issued,  had  been  allowed  for  the  same  46lM 
under  the  joint  commission,  (viau)  4s«  in  tbo  pcHiAd.  But 
It  was  ordered  that  the  assignees  under  the  joint  csommiiD 
aion  should  deliver  up  the  separate  efTects  ei  Siaimr%  lo 
the  end  they  might  he  applied,  to  pay  the  separate  boid* 
And  it  was  insisted,  that  this  was  a  oiae  in  point;  fm 
here  jRic^  rattan  was  a  joint  preditorof  4//  the  piirtDm 
wd  also  a  separate  creditor  of  oirff,  and  had  prqred  Ui 
deht  and  taken  bis  dividend  under  the  j6int  commiasioi^ 
notwithstanding  which  he  was  allowed  relief  as  a  sepanfes 
or^itor  for  the  same  debt.  . 
.  3ut  the  Lord  ChamtU9r  pbserved  this  difference  ktt 
tween  the  cases;  in  that  which  had  been  cited,  Ihieil  . 
was  a  stogie  bond  giyet)  as  a  ^^at^ml  seenritaf  for  iie  ^ 
^  aisnie  debt,  by  ow  Qf  the  partn^v  cialy.    This  nay  ht 

called  Rk^  F0ug1im'$  cfoie,  i^  t$  ^\%^  ^  f^hgye,  8  /)( - 

Wm$*  405.  'ii'' 

It  is  a  very  important  case,  and  I  eonceiYO  has  never  ^ 
been  over-ruled.  f  acs 

:  Xiord   Talbot  veiy  justly  observed  that  a  joint  bedt 
from  jdf.,  £.  and  C.  with  the  additional  bond  fronljlli; 
•*  '  was  a  veiy  differ^t  security  from  the  jojlnt  and  .sei 
liend  of  A.fB.  and  C. ;  it  might  be  of  greater  or 
Talue,  as  it  might  happen;  for  he  who  had  a  joint 
jererai  security  might  prove  against  the  three  sevi 
eatates  of  ^,,  B.  and  C :  these  three  dividends  migiit 
much  more  productive  than  a  dividend  irom  thej< 
f(state,  and  a  dividend  ffom  u|/s  esta^    T^ei«  js 
fore  DO  reason  w^  be  should  w%  bs^ve  th^  b^M^MJ 
|K)th. 

,,  According  to  the  present  law  he  might  prove 
«fbole  against  the  two  estates  at  once;  but  having 


ceivad  a  dividend  before  the  second  proofs  be  eouid  tbe^ 
only  prove  for  the  remainder ;  be  could  #wear  that  tba 
lemainder  only  was  due« 

The  law  upon  a  joint  and  separate  security  by  diffeievi 
iDStrttments  will  be  more  fully  considered  under  tbe  pioof 
of  debts* 

In  the  fi|st  bankrupt  case  decided  by  Lord  Cbanailfif 
Har^mUkHi  Ue  determined  that  an  equitable  debt  firoos 
Qse  partner  was  barred  by  his  certificate  obtained  undet 
a  joiot  conunisalon,  because  separate  debts  might 
have  been  proved  under  the  joint  commission*  2Vm  f# 
tfM«y,  iJlLGl.    1737. 

Sijt  years  afterwards  we  find  the  following  short  repct^ 
Tiz.  a  petition  on  behalf  of  creditors  upon  tb^  sepafatf 
otato  of  two  partners,  against  whom  a  jpint  cofoniiiMon 
is 90W  depending,  to  be  admitted  tp  prove  their  sepiiralt 
debts  under  the  joint  commission.  Lord  CAniicf^Sor 
nade  an  order  accordingly,  upon  their  beariog  a  propor* 
tioQoftbe  expence  acording  to  the  value  of  tb^tirp 
estates.  Commissioners^  he  S4iid,  have  not  a  power  of  doing 
tkis  mihoMt  the  sanction  of  the  court,  Exparte  Saudon^ 
I  Jtk.  68.     1743. 

Atkyns  has  printed  the  last  sentence  in  italics,  I  pt^ 
fume^tp  express  surprise  that  the  commissioners  had  not 
t  power  of  doieg  this  without  the  authority  of  the 
^^Qcellpr*  But  it  appears  this  was  the  practice,  till 
they  wer^  directed  to  do  it  by  this  general  order  Qf  LiOr^ 
Boufyn^  aiftd  this  is  all  that  is  new  io  the  order* 
j.jTtii^  sbprt  report  furajsbe^  us  with  an  useful  rulr 
S9g-  uppartioning  tlie  expetooes  of  a  joint  Qommif(^i9n« 
Hii^  tlie  joint  and  separate  estates  shiiU  contribute  ia 
piQfN>rtion  to  their  values;  or  tbe  mon?y  receiv^  iVoifi 
fftjh  ^  tbe-assignees.  , 

It  means  that  each  estate  shall  contribute  to  the 
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penee  itf  the  commisNion  and  of  &II  meetings,  (ptnch  an 
comnion  to  them  all ;  but  that  f>8tnte  must  bear  atom 
theexpeoce  of  that  meeting,  or  that  conveyance,  &f 
#bich  is  for  ita  benefit  alone. 

Wbere  there  were  two  separate  rommiasiODS  agains 
two  partners.  Lord  Uard»icke  wouUl  not  permit  tiv 
Joint  creditors  to  prove  under  either  commission,  no 
wprid  be  appoint  a  receiver  of  the  joint  eflectt ;  but  b< 
•aid  tbey  must  proceed  by  the  usual  course  of  a  join 
^somniuion  by  taking  out  n  joint  commisriOD.  Espart 
■Smtiditr,  1  Atk.08.     1742. 

Hitherto  joint  and  separate  commissions  used  to  sub 
^■t  together,  and  tbe  practice  seems  to  hare  continuet 
fit  Lord  Hardwicki*  time  for  ten  years  longer. 

Ai  a  eaae  where  two  joint  commiBaions  and  a  aeparati 
Cbmrniaaioa  had  been  taken  out  againat  partiea  in  thi 
"Mme  partaerahip ; 

'  Lord  Hardwieke  aays,  formerly  where  there  were  sere 
1*1  partners,  they  used  to  take  out  separate  commiMioni 
^ifainsi  each  partner,  ss  well  as  a  joint  commissioD, 
•Tbit  pnctice  -being  of  late  a  very  unreasonable  one, 
as  occasioning  great  confusion  with  regard  to  baokropt'i 
effecls.  li;is  bt'eii  (.lisrountenanced. 


Where  there  was  a  commission  against  three  pa rt- -Joint  indtepa- 

rate  coounis* 

oers,  and  two  of  them  carried  on  a  trade  as  a  distinct  sionf. 
partnership,  Lord  Tkurlow  ordered  distinct  accounts  to  % 

be  kept  of  the  estate  and  debts  of  the  three  partners,  and 
of  the  estate  and  effects  of  the  two  partners,  and  of  the 
separate  estates  and  debts  of  each  of  the  three,  and  the 
costs  to  be  borne  according  to  the  proportions  which  in 
the  judgment  of  the  commissioners  each  estate  ought  to 
bean    Exparte  Marlin,  2  Bro.  15. 

The  rule  for  the  proportion  of  costs,  see  anie,  p,  255. 

In  a  partnership  of  four,  there  might  be  fifteen  differ- 
ent estates  or  accounts,  or  as  many  combinations  as  can  be 
made  from  the  number  four  ;  viz.  one  partnership  of  four, 
four  consisting  of  three  each,  six  of  two  each,  and  four 
separate  estates.  Under  the  commission  against  the  whole^ 
no  one  can  vote  in  the  choice  of  assignees  but  the  cre« 
ditors  of  the  largest  firm,  for  separate  creditors  cannot 
tote,  and  therefore  the  creditors  of  any  two  or  three  can- 
not vote. 

Lord  Eldon  has  lately  decided  that  the  rule  that 
separate  creditors  cannot  vote  for  assignees  under  a  joint 
commission,  is  too  firmly  established  for  him  to  .alter  it. 

I  have  stated  my  reasons.  Vol.  1.  p.  230,  against  the 
]Nifieiple  of  the  rule  ;  and  I  observe  that  in  the  first  case 
where  there  was  a  joint  commission  and  afterwards  a 
leptrate  commission,  and  the  separate  commission  wa^ 
•operseded  in  order  that  the  whole  might  be  distributed 
wer  the  joint  commission.  Lord  Hardmcke  ordered  thaf 
ufe  creditors  in  general  were'  to  come  to  a  new  chaice  ol 
iingDeies  under  the  joint  commission,  the  only  com* 
Miimcfn  then  subsisting. 

In  the  matter  of  the  Simpsom,  1  Atk.  137. 
From  which  it  may  be  concluded  Lord  Hardwicke 
tiiOQght  that  the  separate  creditors  might  vote  in  the 
you  II.  s 
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I- choice  of  the  assignees;  they  are  the  assignftes  ofelcb 
estate,  and  in  recovering  the  estate  of  A.  or  of  A.  and  R^ 
or  of  .i^.,  B.  and  C.  they  must  declare  as  assiguees  of  the 
estate  and  effects  of  ^,  a  bankrupt,  or  of  ^.  and  B.  or  as 
the  cose  may  be.  I  have  had  occasion  to  observe  that  the 
^igneeschosen  by  the  creditors  only  of  the  entire  firm  are 
gepeially  regardless  of  the  interests  of  any  other  estate. 
.  The  separate  creditors  of^.  or  any  partner  are  ad- 
mitted to  prove  under  the  general  order,  even  if  there  is 
no  separate  estate  of  A-  and  tbey  will  be  permitted  to 
asMDt  to  or  dissent  from  his  certificate 

The  same  of  course  must  be  true  of  any  minor  part> 
nersbip. 

1i  A.'n  in  partnership  with  B.  and  also  with  B.  and 
Ci,  and  there  should  be  a  surplus  of  his  separate  estate, 
it  will  some  time  be  a  curious  and  perhaps  an  im- 
portant question  hotr  that  surplus  shall  be  applied, 
whettiv.  the  creditors  of  A.  and  B.  shall  have  <me 
raoielyand  the  creditors  of  ^.,  Rand  C.  anothermolety ; 
or i^  shall  be  divided  amongst  all  the  Joint  creditors  of 
A',  and  Bf  or  of  A.,  B.  and  C.  equally. 

t  think  it  is  very  clear  that   the  partnership  of  A.,  Br 
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It  was  long  therefore  before  I  could  acc^d^  to  a  prot)o-  JoJotaiid 

rate  o — " 

Bitiofi  frequently  advanced  by  Lord  Eldon^  viz.  tbat  the^fioBi4 
second  conHmiasion,  whether  joint  or  separate^  is  void 
at  law. 

'  r  shall  cite  his  own  words  in  one  case«  **  I  always  &It 
great  difficulty  in  lindierstanding  the  principle  upow 
which  for  a  long  time  a  joint  commission  and  a  separate 
comniiSBion  were  permitted  to  go  on  together.  My 
opinkm  has' always  been  tbat^  if  the  joint  commissiotf 
was  the  first,  the  separate  commission  was  tii  lam  good  for 
noikwg  ;  and  if  the  separate  commission  was  the  firsts 
the  joint  commission  was  bad."  Exparie  Brown^  1  Fei. 
4utdBea.eo. 

Lord  EUoM  is  the  first  chancellor  who  has  advanced  the 
proposition,  but  I  have  not  heard  or  met  with  his  reasons^ 
Lord  North,  Lord  King,  Lord  Talbot,  and  Lord  /ftffd^ 
fndt^  did  not  so  consider  the  subject,  and  a  court  of  law 
bss  not  yet  so  decided ;  but  I  presume  the  proposition  is 
correct  for  the  following  reasons.    Suppose  jtf.  and  J3« 
arc  partners,  and  two  commissious  are  issued  against  A4 
.joint  and  separate,  or  the  separate  first,  then  a  joint: 
The  assignment  of  the  commissioners  necessarily  conveys 
all  the  estate  and  effects  of  A.  of  every  description  to  the 
assignee  or  assignees  under  the  first  commission;  the 
production  of  that  assignment  or  notice  of  it  would  be 
a  bar  to  the  recovery  of  any  property  by  the  assignee 
under  the  second  commission;  the  warrant  of  seizure 
under  the  second  must  be  void  with  a  reference  to  the 
"wviant   under  the  first;  and  if  a  bankrupt -obtained 
certificate  under  the  second,  a  court  of  law  ought  to 
it  void  for  fraud,because  the  creditors  relying  upon 
Ale  first,  very  few  probably  proved  their  debts  under  the 

,  and  those  perhaps  only  with  the  intent  to  injare 

i  aii  deftmnd  the  first. 


[ 


82 


f60  CA8E8  AKD  OBSSETATfOX^ 

Mat  Mia  Mpt-     Thus  considered  Lord  Eldom^s  doctrine  will  be  stricdy 
faiecMMw-    ^u^^  (|j2^t  ^  second  commission  issued  before  the  bankrupt 


kas  obtained  bis  certificate  under  ibe  fiis!,  is  good  for 
notbing  at'  law,  or  at  law  is  void. 

.But  still  the  commissioners  to  whom  Ibe  second  coin* 

jaission  is  directed^  ate  bound  to  proceed  in  it  till  it  i» 

superseded  by  the  chancellor  v  for  be  may  tbiuk^  as  lie 

firequently  does,  that  justice  will  be  more  eflfectualljF 

administered  by  the  second,especially  if  itiaajointcom* 

mission,  and  be  can  give  legal  validity  to  il  by  supen 

aeding  the  first* 

Wh«m  MBe     •  I  ^^^^  ^^^  consider  the  distribntion  of  joint  and  sept- 

MdMi^l m j^jg  property  when  one  partner  only  is  a  bankrupt,  ©r 

where  some  and  not  all  the  partners  aie  bankrapta. 

Michmrdsom,  senior,  and   Richmrdson,  junior,  and  eas 
CoHsom  were  partners  together  in  the  trade  of  a  diy-salter ; 
CfQifsam  embezzles  and  wastes  the  joint  stock,  contracts 
private  debts,  and  becomes  a  bankrupt.    The  commis* 
sioners  assign  the  goods  in  partnership.     Bill  by  the^ 
plaintiQ^for  an  account,  and  to  have  the  goods  sold  to 
the  best  advantage;  and  insisted  that  •ut  of  the  produoe' 
•f  the  goods,  the  debts  owing  by  the  joint  trade  ought 
to  be  paid  in  the  first  [^ace,  and  that  out  of  GaMtNi*« 
share  satisfaction  must  be  made  for  what  Gof^mm  bai 
wasted  or  embezzled ;  and  that  the  assignees  would  \i$ 
in  no  better  a  case  tha^  the  bankrupt  himself  and  wert 
entitled  only  to  what  his  third  part  would  amount  to^ 
dear  after  debts  paid,  and  deductions  for  bis  eabesde* 
mept;  and  the  court  itemed  ta  be  of  that  opinion^  h# 
sent  it  to  a  noaster  to  take  the  account,  and  state  thec^N^ 
JUekardmnv.GoodviH,%Fem.f93.   1693. 

This  is  the  first  case  after  Craven  v.  Widd^w^  in  wbidkr 
the  rule  of  applying  joint  property  to  joint  ddbt%  ta^r 
separate  pioperty  ta  separate  debts^  coaunenced.    W" 


Uf  OK  PX^TNEM.  "  tdt 

6mri^  tit.  Lord   Somen,  seemed  to  be  of  (hat  (^pinion,  ^nm  knimi 

Tfcirty-fiye  yenw  afterwards  wc  are  told  it  is  settled  as  a  banknipw.     - 

molutiOD  of  coinrenience.  See  ante  p«  216.  But  before  it 

thui  mmccountably  crept  infto  the  bankrupt  system,  it 

is  tto  where,  I  conceive,  to  be  found  in  the  principles 

^  tiie  Efiglkh  law  as  administered  either  in  tke  courtHi 

^  law  orequity« 

Tlie  next  case  of  a  sefKirate  Gommtssion  reported^  is 
tefbre  Lord  King^'  he  ordered,  upon  the  petition  of  a 
separate  creditor,  that  the  partner8hi|i  estate  should  be 
divided  amongst  the  ^paitnership  creditor*  in  the  first 
place,  and  if  there  should  be  ai^  suiplus  due  to  the 
iianknipt,  that  the  surpTus,  together  with  his  separate 
estate,  should  be  divided  amongst  bis  separate  creditor^; 
4nit  the  separate  estate  should  be  divided  amongst  the 
^epatate  creditors,  and  if  there  should  be  any  surplus^ 
from  it,  that  that  surplus,  together  with  the  partner^ 
sliip  estate,  should  be  divided  amongst  the  joint  creditors. 
Mittekiman  v.  Parker,  cited  Barnard  Rep,  470. 

This  is  stated  to  have  been  upon  a  petition,  and  it  is 
not  stated  whether  the  solvent  partner  consented  or  not 

Id  the  next  case  of  a  separate  conimrssion  against  one 
partner  only,  the  other  partners  filed  a  bill  against  the 
assigneees  under  the  separate  commission;  and  Lord  TaU 
^oC  ordered  an  account  of  what  the  bankrupt  had  em- 
bezzled of  the  co-partnership  estate,  aad  that  the  part- 
nership debts  should  in  the  first  place  be  paid  to  the 
joint  creditors  in  proportion  to  their  debts,  and  as  for  as 
^co-partnership  estate  will  extend;  and  that  if  any 
of  the  partnership  estate  remains,  after  the  joint  debts 
aref  paid,  then  the  same  to  be  divided,  and  the  partner- 
iAfip  to  be  paid  out  of  the  bankrupt's  share  what  he  had 
4eniibezzled.     Gross  v.   T>iifre^noy^   Davies,  37L     ^  Ej. 

Mr.  no. 
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vniftrtaooM  I  only  ^nd  one  case  of  a  separate  commission  against 
baokriipti.  *  one  partner  in  the  time  of  Lord  Hardmcke,  reported  by 
Aikyns\  in  that  the  joint  creditoi:8  petitioned  that  the  joint 
effects  seized  under  the  separate  commission  might  be 
divided  in  the  first  place  among  the  joint  creditors 
^ord  Harduiche  directed  them  to  file  a  bill  agaipst  the 
assignees  of  the  separate  estate,  and  that  the  assignees 
should  sell  the  effects,  and  the  joint  creditors  should 
prove  without  prejudice.  Erparie  Voguel,  1  Jlk.lZ%. 
1743. 

But  Mr.  Cooke  has  given  two  cases  of  a  separate  conn 
mission,  in  the  first  of  which  the  assignees  presented  a 
petition  that  the  separate  estate  might  be  applied  only 
to  the  separate  creditors,  and  in  the  other  a  partner 
petitioned  that  the  joint  debts  might  be  first  of  all  paid 
out  of  the  joint  estate,  and  in  each  of  which  Lord  Hard^ 
mcke  ordered  that  distinct  accounts  should  be  kept, 
apd  that  the  partnership  estate  and  effects  should  be 
applied  by  the  assignees  under  the  commission,  towards 
satisfaction  ofthe  partnership  debts,  and  that  the  separate 
estate  and  effects  of  the  bankrupt  should  be  applied  by 
the  assignees  towards  satisfaction  of  his  separate  debts. 
Exparie  Hayward,  1745.  Exparte  Burnaby,  1746 
Cooke^  958. 

About  that  time  it  was  determined  in  a  court  of  lavr, 
that  a  joint  c/editor  might  sue  out  a  separate  commis* 
sion  against  one  of  the  partners.  Crispe  v.  PerrUit 
Willes  Jiep.  467.  Exports  Crispe,  1  JtL  133.  1744. 
That  has  continued  to  be  the  law  to  the  present  day* 
See  Vol.  1.  p.  235, 

When  a  joipt  creditor  sues  out  a  separate  commission, 
be  may  receive  dividends  with  the  separate  creditors,  and 
ip  considered  with  respect  to  that  commission  in  all 
respects  as  a  separate  creditor*  Exparte  Ack^rntOh 
14^^1.604, 
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The  following  casein  its  order  is  worthy  of  consider- whcmioiDe 

The  defendant  was  partner  with  one  Birnie,  against 
whom  a  commission  of  bankrupt  had  issued  ;  but,  before 
tlie  bankruptcy,  the  plaintiff  had  sued  out  execution  on 
a  bond  of  the  defendant's  for  7001.  and  the  sheriff  had 
Icricd  on  the  partnership  effects.  Bimie*s  assignees  ob- 
tained this  rule,  to  shew  cause  why  the  sheriff  should 
not  pay  them  a  moiety  of  the  money  arising  from  the 
sale  of  the  goods  so  taken  in  execution,  upon  an  affida* 
vit  of  Birnie  Sf  that  he  was  entitled  to  an  equal  share  of 
the  partnership  effects  as  a  partner  with  DavidsoA.  The 
plaintiff's  affidavit  on  shewing  cause  denied  that  Bemie 
had  an  equal  share  in  the  partnership  effects,  and  stated 
that  be  bad  embezzled  the  joint  stock  to  a  considerable 
amount. 

The  court  directed  that  it  should  be  referred  to  the 
naster  to  take  an  account  of  the  share  of  the  partner- 
ship effects,  to  which  Bimie  was  entitled ;  and  that  the 
sheriff  should  pay  a  part  of  the  money  levied,  equal  to 
the  amount  of  such  share  to  the  assignees.  Eddies.' 
Ikvidson,  Doug.  627.  1781.  See  Field  v.  Taylor,  post, 
titli  my  observations. 

The  first  case  of  a  separate  commission  against  one 
paftner  reported  after  Lord  Hardmckes  time,  came  be- 
fore Lord  Roislyn,  The  partnership  debts  had  been 
Sttigned  to  trustees. 

It  did  not  appear  that  there  were  any  joint  effects  in 
the  hands  of  the  bankrupt,  and  the  question  was  whether 
tke  trustees  were  entitled  to  a  rateable  dividend  with 
other  creditors  under  this  separate  commission  ? 

Lord  Loughborough  said,  these  were  joint  creditors 
dtimiog  to  come  in  under  a  separate  commission.  All 
that  can  be  allowed  to  joint  creditors^  is  to  prove  their 
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Where  tome     debts,  SO  as  to  asseot  to  or  dissent  from  the  allowance  of 

•nd  not  sll  wre  *  ' 

Wakniptt.       the  certificate,  and  to  come  in  on  the  surplus,  after  the 

separate  creditors  are  satisfied,  which  was  ordered  zc^ 

cordiogly.     Exparie  Oldknow,  1783.    Cooke,  247. 

I  insert  this  to  shew  Lord  Loughborough* 8  first  opiniom 

upon  the  subject ;    but  ever  since  the  joint    creditois 

hare  proved   under  a  separate  commission  by  order  of 

the  chancellor,  and   have  received  dividends  with  the 

,  separate  creditors,  if  there  were  no  joint  effects  and  no 

•   solvent  partner. 

^      In  the  first  case  of  a  separate  commission  before  Lord 

Thurlov,  we  fipd  the  following  short  report ;  viz.  upon  a 

separate  commission  of  bankrupt  against  one  partner,  the 

joint  creditors  petitioned  and  were  allowed  to  prove  tbdr 

debts,  and   to  receive  a  dividend  pari  passu  with  Uie 

separate  creditors,  there  beingno  joint  estate.  Exrdaiioni. 

Exparte  Hayden^  1  Bro.  454. 

In  the  report  of  this  case  by  Mr*  Cooke,  248.  he  had 

proved  his  debt  under  the  other  partner's  separate  com« 

mission. 

Where  there  is  no  joint  estate  and  no  solvent-  partner^ 

this  has  continued  to  be  the  law  ever  since. 

But  the  joint  creditor  is  not  now  permitted  to  prove 

under  any  separate  commission  to  receive  a  dividend^ 

though  there  is   no  joint  property,  if  there  is  a  8ol« 

vent  partner*    Exparte  Kensington,  14  Fes*  447. 

In  the  next  case,  a  separate  commission  having  been 

taken  out  against   Ferryman,  who  was   one  of  thiee 

partners,  the  joint  creditors  now  petitioned  to  be  admM-* 

ted  to  prove  their  debts   under  the  separate  commit^ 

•ion. 

Lord  Thtrhm  said,  he  was  aware  that  this  point  had 

never  been  decided^  although  it  had  been  usual  for  the 
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commissiQntrs  to  refuse  the  proof  of  joint  debts  under  wbM  some 
separate  Qommissions^  nwiikrapiiu 

It  would  be  hard  that  the  joint  creditors  should  oonie^ 

upon  the  separate  estate  to  the  prejudice  of  the  separate 

creditors,  and  still  have  an  exclusive  power  of  coming. 

upon  the  joint  estate  ;  but  the  separate  assignees  mightt ' 

if  they  pleased,  possess  themselves  of  the  bankrupt*8 

proportion   of  the  partnership   effects:    and  then    he 

thought  the  justice  of  the  case  would  be,  that  both  the' 

joint  and  separate  creditors  should  come  in  pari  pauu^ 

upon  both  funds. 

Bat  as  the  present  petition  was  consented  to,  he  would 
make  the  order  now  upon  consent,  and  leave  the  point- 
for  the  present  where  he  found  k,  to  be  decided  here* 
sfier,  upon  more  consideration.    Exf€trit  Cobham^  I  jBro. 
576.  17S4.     Cook€,  248. 

Two  years  afterwards  Lord  Thuriom  decided  in  the 
mne  manner  without  consent  in  t^e  blowing  case. 

Bwmey  the  bankrupt  was  partner  with  Dax^dtoji,  who> 
ii  in  the  JEai^  Indies^  and  being  indebted  separately  to 
,  to  whom  he  had  given  a  note,  sbe  pressed  hini^' 
for  a  better  security ;  upon  which  he  gave  her  a  partner* 
ihip  note.  Upon  a  separate  commission  against  Burney 
ibe  proveil  this  note ;  and  the  present  petition  was,  that 
tiie  proof  of  this  joint  debt  upon  the  separate  commis^ 
sion  might  be  rescinded. 

Lord  Chanctlhr  refused  the  prayer  of  the  petition, 
theie  being  no  distinction  as  to  sole  or  separate 
M»t» ;  and  said  he  thought  proper  Urdeelare,  that  debts 
whether  sole  or  joint  ought  to  be  paid  out  of  the  bar^k^^ 
n]pt*8  estate,  which  is  composed  of  his  separate  estate 
sad  of  his  moiety  of  the  joint  estate;  and  Iberefore  ordered 
that  she  should  come  in  pari  passu  with  sepaiatd'  cr^ 
^itors.    £»parte  Hodgmn,  2  Bn,  &i    1785, 


^<j6  cases  AKD  OB5ERVa.ttOKS 

Wherefonre    '     The  Same  1^86  decided  by  Lord  Thurbm  in  exparU 
SJ,^'JjJ^^P//g6,  2  Bro.  Hi),  and  in   exparte  Flintum,   2  Bro.  ISO. 
J7$6. 

Id  the  last  case  he  observed,  that  **  be  thought  the 
point  was  settled,  that  the  joint  creditors  might  prove 
under  the  separate  commission,  especially  since  the 
case  exparte  Crup^  1  Aik^  133,  vi^bich  had  decided 
that  the  joint  creditors  might  sue  out  a  separate  com* 
mission/* 

If  there  had  been  three  separate  commissionsout  of.  four 
partners,  it  would  perhaps  have  startled  Lord  Thurlo^^ 
that  the  joint  creditor  must  prove  his  debt  under  every 
separate  commission,  and  would  have  his  remedy  against 
the  partner,  not  a  bankrupt,  for  the  deficiency  besides. 

It  might  have  occurred  to  his  mind  that  if  a  jointcie- 

'  ditor  takes  a  dividend  with  the  separate  creditors  upoa 

tbe  bankrupt's  share  of  the  property,  it  would  have  been 

sufficient  to  let  him  prove  only  the  bankrupt's  share  of 

the  debU 

But  here  Lord  Thurlow*  disclaims  the  rule  of  confining 
the  joint  creditorai  to  the  joint  property. 
.  It  is  very  extraordinary  that  in  no  case,  either  before 

Lord  Thurlow,  Lord  Rosslyn,  or  Lord  Eldon^  has  it  ever 
been  suggested  that  where  the  joint  creditors  can  prove 
under  one  separate  commission^  they  may  prove  also 
under  every  separate  commission  of  all  the  partners  be* 
longing  to  the  firm.  I  have  ventured  to  assert  it,  because 
what  is  true  ofA.'s  separate  commission  must  be  true 
also  of  B.*s  separate  commission,  being  partners  in  the. 
same  house,  aod  equally  liable  to  the  payment  of  the  joint 
debt  It  wasdone  in  fact  in  exparte  Hajfefrn^  p.  264.  ante* 
In  the  tm^  case^  before  Lord  Thurlimf,  IVooldridge  and 
Keliy  were  .partners  in  trade  : .,  a  separate  commission 
issued  Bguimt  j^VTooldridge,  and  his  assignees  posses^ 
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themselves  of  much  joint  property :  Keliy  died  leaving  wbtn  tome 

Mm,  ffoaldridge  his  personal  representative.    The  com*  Jj^bSaJl!  *^ 

missioners  declared  a  dividend  upon  the  moiety  of  fVool'^, 

iridge^s  share  of  the  joint  property  and  his  separate  pro*. 

perty  according  t^kexparte  Hodgson;  see  ante  p.  265.  but 

thought  th^y  had  no  jurisdiction  over  the  other  moiety. 

.  The  joint  creditors  petitioned  that  the  v^hole  might 

be  divided.    Lord  Tkurlow  directed  that  they  should  filei 

t  bill  against  the  assignees,  and  Mrs.  fVooldridge  wba 

daimed  a  moiety  to  be  divided  amongst  Kellt/i  separate 

creditors.     Lord  Thurlow  thought  he    could  not  make 

sDcb  an  order  upon  a  petition^  and  recommended  that 

I  bill  should  be  filed. 

A  bill  was  filed,  and  at  the  hearing  Lord  Tkurlow  said 
that  where  one  partner  is  solvent,  and  the  other  bankrupt^ 
the  assignees  can  do  no  justice  without  dividing  the 
joint  estate  among  the  joint  creditors,  for  they  are  joint- 
tenants  (i.  e.  tenants  in  common)  of  the  whole,  if  tbey 
can  get  it  in.  It  was  then  referred  to  the  master  to  take 
10  account  of  the  joint-estate  which  had  come  to  the 
hands  of  the  assignees  ;  and  he  declared  that  the  joint 
creditors  of  IVoofdridge  and  Kelly  were  to  be  considered 
tt  creditors  on  their  joinUestate,  and  reserved  further 
directions  till  the  master  made  bis  report 

When  the  cause  came  on  for  further  direction,  Mr. 
Jsstice  jPuUer  sat  for  the  chancellor.    He  thought  the  ^ 

assignees  must  administer  all  the  joint  effects  in  pay- 
sent  of  the  joint  creditors,  and  that  Mrs.  Wgoldridge 
(tke  personal  representative  of  the  solvent  partner)  had 
ao  priority  against  them.  Hankey  v.  Garrait,  3  Bra. 
450.  S.  C.  A  F€$.JMm.  236.     1700. 

This  decree  must  have  created  some  ODftfoaion  with 
Lord  Tkurlom'i  former  decisions,  for  in  this  very  case 
tbe  joint  cr^Uors  bad  nsceived^  dividend  uponft  moiety 
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VbemfsoM     of  th^  jcrfnt  effects  and  the  separate  estate  with  fVooUt' 
^*^^^  ^  ridge* s  separate  creditors;  and  then  by  this  decree  they 
are  to  have  the  other  moiety,  and  what  was  not  so 
divided  exclusively. 

This  decree  in  certainly  irreconcilisble  with  L^rd 
Thvrhm^s  former  decisions  in  bankruptcy.  As  one 
fhoiety  was  divided  with  the  separate  estate  of  ffoot 
dridgef  amongst  the  joint  creditors,  and  the  separate 
creditors  of  Wooidridge,  so  the  other  moiety,  with  Kdh/'t 
separate  estate,  ought  to  have  been  divided  amongst  the 
joint  creditors,  and  the  separate  creditors  of  iCf%, 
According  to  Lord  Tkurlow^s  principle  in  exparie  Ucig^ 
4on.  He  was  obliged  to  abandon  his  own  doctrine.  If 
He  bad  adopted  th«  rule  that  the  joint  credittMrs  shoold 
have  proved  in  Ihat  manner  a  moiety  only  of  their  debts^ 
lie  might  have  preserved  his  consistency. 

Lord  Thurhm  has  said  the  assignees  are  joint  tenaatt 
of  the  whole,  if  they  can  get  it  in.  It  hasT  never  bees 
adverted  to  in  any  of  the  cases  that  the  assignees  nnder 
a  separate  commissioai  are  tenants  in  coormon,  wtdi  a 
peculiar  pow«r. 

AH  tenants  in  oomnron  have  a  right  to  the  possassina 
<if  the  article  just  as  each  can  possess  himself  of  it  with« 
«ut  force.    Litt^  «•  923.  Co.  Litt.  300. 

But  under  a  commission  of  bankrupt,  the  messei^ 
has  a  power  «f  seizing  all  tangibie  property  joint  tut 
separate. 

And  if  aisather  partner  or  teaant  in  common  wii 
possessed  of  it,  the  assignees  by  authority  of  the-cMk 
missionets'  warrant  executed  by  the  messenger  migjbl 
recover  the  possession  by  force.  This  has  never  befoit 
been  advanded,  but  I  should  think  it  is  unquestioiMLMe, 
that  i|  is  part  of  the  power  vested  in  the  commitisianeti 
ly  the  fifit  jMinkrupUtatiite,.  the  13  EHz.  c.  7. 


They  hate  a  right  to  seise  all  the  baakruptV*  taoh*  wfam  apnt  - 
^ible  property  of  every  descriptioiu  .  m*  »♦  •»  »^ 

This  will  be  considered  more  fully  henaften 
A  few  years  afterwards  t&ia^subject  teme  before  Levi 

Jleed^s  CbanceUor.  > 

A  separate  commissioii  was  sued  out  against  Rjf^  om 

of  thiee^partnefs. 

A  joint  creditor  petitioned  that  be  mighl.  prove  bia 

4ebt  and  receive  a  divideiid  itoder  tbe  separate  oomaois* 

aioD. 

Lord  Jtotj(ya  with  gieat  ability  points  out  tbe  ]nco»* 

siateocy  of  making  one  order  upon  a  petition^andaaother 

■pcMiabill  filed. 

lu  agitating  the  subject,  be  says,  suppose  in  tbe  case  off 
iL  and  B.  partners,  tbe  former  remains  solvent^  tbe  lat« 
ter  becomes  a  bankrupt,  and  there  ia  a  joint  debt  of  lOOOb. 
tbe  cneditor  making  bis  claim  first  against  the. separate 
estate^  paying  a  dividend  of  10s.  in  the  pounds  received 
fiOOL  ;  can  the  assignees  claim  against  tbe  solv^it  partner 
what  they  have    paid  ?     His  answer  would  be,  they 
could  only  claim  the  same  right   tbe  bankrupt  could  & 
and  as  against  the  bankrupt  he  is  entitled  to  retain :  he 
baa  paid  bis  moiety  of  the  partnership  debt.    If  the  case 
is  turned  the  other  way,  and  the  creditor  first  sues  the 
solvent  partner,  be  recovers  all  the  debt  again,  and  bet 
baa  a  right  to  come  in  as  a  separate  creditor  of  tbe  banlc^ 
nipt  to  tbe  amount  only  of  a  moiety  of  that  debti  for  a 
moiety  only  of  tbe  debt  of  tbe  partnership  he  eoukir  have 
lecovered  against  him,  if  he  bad  been  tolvenfeu    That 
malrfs  a  very  great  difference  to  the  separate  creditora. 
: '  He  added,  tbe  joint  creditors  have  nothing  to  do  bu^ 
to-hring  an  action  against  the  partners    If  tbq^  are 
anested,  tbey  would  pay  it.    It  is  not  stated  as  a  ^<e 
where  there  are  no  joint  effectSb    The  propf r  fuad  is 
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lomo     the  joint  estate,  and  they  must  get  ns  much  as  they  can 

,»]|  '">  from  that  first. 

The  nrder  was  that  th«  petitioners  shall  be  admitted 
to  prove,  but  not  to  receive  a  dividend,  and  that  the 
dividend  upon  the  proof  shall  be  reserved  till  an  account 
is  taken  of  what  they  iiave,  or  might  have  received 
from  the  partnership  effects.  Exparte  Elton,  3  f'ts, 
JHR.  S3S.    1 7!)6. 

Gtorge  Notlet/  and  seven  otiier  persons  were  partners 
as  coachmastcr^,  and  were  indebted  to  the  petitioner 
for  horses  sold  to  them.  A  separate  commission  issued 
against  .Vof^r^.  This  joint  creditor  petitioned  lo  prove 
his  debt  under  the  £eparate  commission.  It  was  stated 
as  a  fact,  though  there  was  no  aRiiiuvit  of  it,  that  all  the 
other  partners  were  perfectly  insolvent,  and  ttiat  the 
assignees  would  not  file  a  bill  for  ci^ntribution. 

Lord  Rosiltfnaa'ui,  wby  should  I  drive  them  to  do  it? 
The  fact  in  the  particular  case  never  can  be  a  ground. 
If  I  had  an  intimate  knowledge  of  that  fact,  which  I  can- 
not have,  that  would  not  warrant  me.  Tiiis  is  exactly 
the  inconvenience  that  struck  me  so  forcibly  on  the 
former  occasion.      If  you   receive  a  dividend  upon  the 


ITpoa- tbe  proposal  oftbe  attoniey-generaU  the  order  where  some 
1W91S,  that  the  petitioner  shoukl  take  a  dividend  not  ex-  btBivapii!!  *^ 
ceediog  an  eightli,  and  in  case  there  should  be  any  fur- 
ther dividend,  the  consideration  of  his  claim  was  further 
reserved.    Exparie  Abell,  4  Ve$.  837.    1799. 

This  case  seems  to  have  gone  off  upon  consent  I  in« 
sert  it  to  shew  the  train  of  Lord  Roufyn*$  reasoning.'  If 
a  partner  or  his  assignees  pay  more  than  his  share  of  a 
joint  debt,  he  or  they  may  compel  the  other  partners  to 
pay  the  excess  by  contribution,  and  therefore  ibey  ought 
not  to  pay  more  than  the  aliquot  part,  leaving  the  creditor 
to  obtain  the  remainder  from  the  other  partners. 

Lord  Ra$dyH  thought  here  that  a  joint  creditor  ought 
not  to  take  from  a  separate  estate  more  than  the  bank* 
rupt*s  aliquot  part  of  the  whole  debt.  It  would  perhaps 
have  been  more  simple  and  equitable  if  the  creditor  bad 
proved  only  the  aliquot  part  of  thedabt    '■? 

Having  traced  the  law  till  tlie  ttkne  of  Lord  Eldm^ 
where  oneorsomeof  the  partners  only  were  bankrupts, 
I  shall  now  state  the  cases  upon  the  subject  according 
to  their  order  since  he  fir^t  held  the  great  seal,*  so  that 
we  may  collect  the  train.of  his  reasoning,  and  the  resnh 
of  bis  judgments.  -  i 

In  the  first  ^»se  the  prayer  of  the  petition  was  to  be 
at  liberty  to  prove  under  a.  separate  commission  the  sum 
of  29dL  upon  a  bill  of  exchange  drawn  by  two  persons : 
oue  of  whom  was  solvent  but  abroad,  and  not  likely  to'  re« 
tarn ;  and  the  other  was  the  bankrupt.  -  They  were  con- 
nected only  in  this  transaction.  There  was  no  joint  prb^ 
perty. 

Lord  Chancellor  ( £/(/o»)  said,,  whatever  be  thought  of 
a  settled  rule,  he  should  adl^ere  to  it,  on  account^  of  the 
mischief  arising  from  shaking  settled  rules ;  but  observed 
that  it  seemed  very  singular  that  the  nature  of  the  d^ 
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tbbM  fain  vpM  the  ftct,  wbetber  there  ii  jtrint  pro- 
'■^atf  or  not.  His  lordsbip  made  tbe  order,  tint  the 
IMilKiliiifi  ibould  be  •dmitted  to  prove  hit  debt,  reciting 
tliit  it  wu  ndinitted  there  wu  no  joint  proper^.  £m- 
parit  Pmkertom,  6  Fa.  814. 

.  -  -Here  wti  no  partoenhip  but  only  a  joint  obligation. 
SlrBthc  common  case  of  two  persona  giTiogajoiot 
boodor  a  joint  promiasoiy  note. 

I  I  do  not  kooir  that  there  is  any  caie  upon  th«  aubject 
buttfaiaando^orte  SetUer  amdJacktOH,  15  f'ci.SS.  See'poU. 
■  llMyaeem  referable  rather  to  the  law  of  principal  and 
larety  Uian  to  tlie  law  of  partnerabip.  If  one  recetTed 
thia  nOD^  or  goods  and  tbe  other  joined  with  bira.  he 
did  it  merely  as  a  anrcty. 

■■  In  dlber  eaw  the  proof  I  thinlc  ought  to  be  admitted 
Ifiinabibe  bankmpti  even  if  there  is  a  solvent  ptrtner ; 
tolt  if  the  bankrupt  waa  only  a  aurety,  or  if  the  isaigneea 
ptymoretbao  tbe  bankrupt  received,  they.may  recover 
tfavexcBM  from  the aolvent  principal.  This  witt  bacon- 
■M>rad  fiilly  under  principal  and  surety. 
*'  (The  next  case  was  a  petition  presented  \ty  jdint  cm- 
dten  %  piaying  that  th^  may  be  admiltad  to  prOM  and 
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liite  acGCwatSy  but  not  to  receive  a  dividend.  I  do  tiot 
presume  to  say  which  is  the  best  rule,  except  that  the 
iMt  it  opoi  to  this  difficulty^  that  the  creditor  is  not  a 
irty  to  the  proceedings  under  the  commission.  But  1 
kmk  it  better  to  follow  the  rule  that  I  find  established^ 
hsu  to  let  it  be  constantly  changing,  so  that  no  one  can 
ell  how  it  is.  Therefore,  unless  9ome  more  prominen 
Qischief  can  be  pointed  out,  take  the  order  according  to 
iOrd  Laughbfiraugh's  rule.  Exparte  Clay,  6  Veu  813. 
802. 

Lord  lAntghboraugh's  rule  was  that  the  joint  creditors 
diould  not  receive  dividends  from  the  separate  estates,  if 
there  is  any  joint  property.  That  is  now  the  establisheld 
bff.  The  next  is  a  most  important  case.  ' 

In  June  1797,  Thomas  Cooper,  oi -Epsom,  brewer,  took  Partnerthip 
i^ma  Cooper  into  partbership.    That  partnership  was  by^one^piurtner 
finolvent  by  articles  dated  the  3d  of  November  17»8  ;  to  another. 
nder  which  the  buildings,  premises,  stock  in  trade,  debts, 
ttd  eifects,  were  assigned  to  James  Cooper,  by, Thoma$ 
Cooper,  who  retired  from  the  trade.    Upon  the  2d  of 
dpril  1800,  a  commission  of  bankruptcy  issued  against 
Jates  Cooper,  under  which  the  joint  creditors  attempted 
to  prove  their  debts,  but  the  commissioners  refused  to 
permit  them ;  upon  which  a  petition  was  presented  to 
Lord  Rossfyn,  who  made  an  order,  that  tl>e  joint  creditors 
liKKildbe  at  liberty  to  prove;  with  the  usual  directions 
for  keeping  distinct  accounts,  and  an  application  of  the 
jfini  estate  to  the  joint  debts,  and  of  the  separate  estate 
lithe  separate  debts*.    At  a  meeting  for  the  purpose  of 
declaring  a  dividend,  the  commissioners  postponed  the 
ividend,  in  order  to  give  an  opportunity  of  apply  mg  to 
tte  Lord  Chancellor ;  in  consequence  of  which  this  peti« 
lilMi  was  presented,  praying,  that  the  partnership  effects, 
Bmaining  in  specie^  and  possessed  by  the  assignees^  may 

VOL.  II.  T 
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besold:  and  tliattbe  outstanding  debts  maybe  accounted 
•r  on*  putDv  joint  estate. 

By  the  articles  of  dissolution,  the  parties  covenanted 
to  abide  by  a  valuation  to  be  made  of  the  partnership 
property ;  and  Jama  Cooper  covenanted  to  pay  the 
partnership  debts  then  due,  and  to  indemnify  Tiomat 
Cooper  against  them ;  and  Thomas  Cooper  covenanted  not 
to  cany  on  the  trade  of  a  biewer  fo:  tweniy  years,  within 
twenty  miles  oi  Spsonu  A  bond  tbrSOOOl.  the  caicula* 
ted  value  of  the  partnership  property  assigned,  was  given 
to  TMomai  Cooper,  by  Jumes  Cooper  and  his  father,  as 
inrety.  In  purnuance  of  the  covenant,  the  partnership 
pioperty,  consisting  of  leases,  tlie  premises  where  the 
trade  bad  been  carried  on,  stock,  imptemeats,  outstanding 
debts,  and  other  effects,  were  valued  by  arbitrators  at 
S030I.  after  charging  all  the  paitnership  debts  then  due. 
/UMCt  Cooper^  by  bis  affidavit,  stated,  that  all  the  Joint 
creditors  kuew  of  the  dissolution,  and  the  assignment  of 
the  property;  that  advertisements  were  published;  and 
the  deponent  after  the  dissolution,  received  many  debts 
due  to  the  partnership,  but  paid  more  on  account  of  the 
partnership.     His  father  byaflidavit,  stated,  that  he  paid 
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J  read  it,  was  struck  with  it  as  a  new  case,  and  as  one  ^r^?f^^ 
upon  which  I  do  not  clearly  see  my  way  to  the   relief  by  ooe  pmu^t 
prayed.    It  is  the  case  of  two  partners,  who  owed  seve- 
ral jo«nt  debts,  and  had  joint  effects.    Under  these  cir- 
cumstances their   creditors,    who  had  a  demand  upon 
them  in  respect  of  those  debts,  had  clearly  no  lien  what* 
Boever  upon  the  partnership  effects.    They  bad  power 
of  suing,  and  by  process  creating  a  demand,  that  would 
directly  attach  upon  the  partnership  effects.    But  they 
bad  no  lien  upon  or  interest  in  them  in  point  of  law  or 
eqaity.    If  any  creditor  had  brought  an  action,  the  action 
would  be  joint;  his  execution  might  be  either  joint  or 
leveral.     He  might  have  taken  in  execution  both  joint 
lad  separate  effects.    It  is  also  true  that  the  separate  cre* 
litors  of  each  by  bringing  actions,  might  acquire  a  certaia 
Aterest  even  in  the  partnership  effects.    It  is  also  true 
kt  the  separate  creditors  of  each,  by  bringing  actions^ 
sight  acquire  a  certain  interest  even  in  the  partnership 
iftcts;  taking  them  in,  executiou  in  the  way  in  which 
teparate  creditors  can  effect  such  property.    But  there 
mnno  lien  in  either.    The  partnership  might  dissolve  itk 
'arioQs  ways :  first,  by  death ;  secondly,  by  the  act  of  the 
mies:  that  act  extending  to  nothing  more  than  mere 
iiiaolution,  without  any  special  agreement  as  to  the  dis- 
^tion  of  the  property,  the  satisfaction  of  the  debts. 
BQch  less  any  agreement  for  an  assignment  from  either 
)fthe  partners  to  the  others.    The  partnership  might 
iin  be  dissolved  by  the  bankruptcy  of  one,  or  of  both, 
iidl)ythe  eiSuxion  of  time.    If  it  dissolved  by  death, 
eferriog  to  the  law  of  merchants  and  the  well  known 
setrine  of  this  court,  the  death  being  the  act  of  God, 
Ille^I  title  in  some  respects,  in  all  the  equitable  title. 
Mild  remain    notwithstanding    the  survivorship;  and 
s exceptor  would  have  a  right  to  Insist,  that  (be, pro* 
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irtoenbip  perty  should  be  applied  to  the  partnersliip  debts.  I  do 
'oMDuiaH  not  know  that  tlie  partnersliip  creditors  would  bave  tbat 
■rmunr.  right,  supposing  botli  remained  solvent.  So  upon  tUe 
baakruptcy  of  one  of  tlieni  there  would  be  aa  equity  to 
say,  the  assignees  stand  in  ihe  place  of  the  bankrupt, 
•nd  C8Q  take  no  more  than  he  could,  and  consequently 
DOtbiDg  until  the  partnership  debts  are  paid.  So  upon  a 
mere  dissolution,  without  a  special  agreement,  or  a  di^ 
Bolution  by  effluxion  of  time;  to  wind  up  the  accounts 
the  debts  must  be  paid,  and  the  surplus  be  distributed 
in  proportion  to  the  different  interests.  lu  all  these 
ways  the  equity  is  not  thatof  the  joint  creditors,  but  that 
4^ the  partners  with  regard  to  each  other,  that  operates  to 
Uie  payment  of  the  partneiship  debts.  The  joint  credi- 
teis  must  of  necessity  be  paid,  in  order  to  the  admini- 
atntion  of  justice  to  the  partners  themselves.  When 
the  bankruptcy  of  both  takes  place,  it  puts  an  end  to  the 
Inrtnenhip  certainly ;  but  still  it  is  very  possible,  and 
it  often  happens  in  fact,  that  the  partners  may  have  dif- 
ferent interests  in  the  surplus;  and  out  of  that  a  neces- 
lity  arises,  that  the  partnership  debts  must  be  paid; 
otherwise  the  surplus  cannot  be  distributed  according 
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always  lets  the  arrangeoient  be  as  they  stand,  ii6t  at  the  ^'^If*^]^ 
time  of  the  commission,  but  of  the  act  of  bankruptcy,  by 
Thomas  Cooper  is  admitted  to  be  solvent    He  certainly  ^ 
has  DO  sucb  equity,  as  if  the  partnership  had  been  dis- 
solved by  bankruptcy,  death,  effluxion  of  time»  or  any 
other  circumstance  not  his  own  act    But  he  dissolves 
the   partnership  a  year  and  a    half  ago^  and  instead  of 
calling  upon  these  effects  according  to  his  equity  at  the 
dissolution  to  pay  the  partnership  debts,  he.  assigns  his 
interest  to  the  other,  to  deal  as  he  thinks  fit  with  the 
property,  to  act  with  the  world  respecting  it,  destriof 
only  a  bond  to  pay  a  given  value  in  three  or  four  years.' 
Therefore  he  or  his  executors  could  not  sue.    If  it  was~ 
necessary  for  the  creditors  to  operate  their  relief  through* 
his  equity,  he  has  no  equity.    It  is  then  said,  and  the; 
circumstance  had  struck  me,  that  all  the  property  is  not 
assignable  at  law ;  for  instance,  the  debts,  but  as  between' 
the  two  Coopers^  they  were  the  property  of  the  bank- 
rapt;  for  debts  are  within  the  statute  of  King  Jameip 
and  if  left  in  the  order  and  disposal  of  the  bankrupt,  he 
i«  the  proprietor  of  the  debt.    Therefore  Thomas  Cooper 
could  never  set  up  the  insufficiency  of  the  legal  opera- 
tion of  the  assignment  against  bis  own  deed.  The  assign- 
nient  was  not  made  subject  to  the  payment  of  the  debts,*. 
bat  in  consideration  of  a  covenant,  leaving  no  duty  upon* 
^be  property,  but  attaching  a  personal  obligation  upon 
Ihe  assignee  to  pay  the  debts.    The  creditors,  tlierefore* 
cannot  rest  upon  the  equity  of  the  partner  going  out    V 
was  struck  with  the  argument  of  inconvenience,  the  in- 
conrenience  on  all  sides  is  great    To  say  this  seems  to- 
^  a  monstrous  proposition;  that,  which  at  any  time 
^49)ng  the  partnership  has  been  part  of  the  partnership 
effects,  shall  in  all  future  time!  remain  part  of  the  partner^ 
»t)ip  eifects^notwilhstanding  a  boma  fide  act    Supposi;; 
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irrnetihip  an  improbable  cHKe,  titat  ilie  partners  in  CliUd's  houae 
one  panuir  chost  to  sliil't  iheir  shop  from  Temple-bar  lo  the  we?t  end 
of  the  town,  iuid  thiit  house  now  the  properry  ot  the 
partnership,  w:is  bonajide  bought  by  one  of  tbe  partners, 
and  (he  money  was  invtRteii  in  the  purchase  of  the  new 
bouse  in  which  they  were  going  tu  reside;  suppose  a 
still  more  improbable  case,  ihat  a  year  and  a  half,  or 
ten  years  afterwards,  they  beuanie  bnntirupls;  would 
that  house  be  pact  of  the  partnc-isliip  eil'ects?  It  would 
be  so,  if  it  remained  without  the  lena!  interest  being 
passed,  or  without  any  eq<iuable  claim,  taking  it  out  of 
the  reach  of  a  \e^&\  execution  ;  but  where  the  eilect  is 
a  banafide  Irnnaaction  of  tliis  Borl.  if  it  were  held  at  any 
time  aftenvanls  to  be  partnership  properly,  not  for  the 
purpose  of  satisfying  demands  of  the  partners,  or  of 
any  creditor  who  carknot  otherwise  be  satisfied,  but  to 
enable  them  to  undo  iill  the  intermediate  equities,  com- 
mercial transactions  would  nul  go  on  at  all.  It  would 
be  much  less  inconvenient  to  examine  the  bona Jldet  of 
each  transaction,  than  to  say  such  transaction  shall  never 
take  place. 

The    case    of  limikrif   v.    Gnrrct   is   very    difTerent. 
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io  a  jurisdiction  where  my  opinion  would  be  the  subject  PiKaenbtp 
to  review.    My  present  inclination  is,  that  the  creditors  by  om  wuSiNt 
bave  not  this  equity.    I  have  considerable  doubt  also^ 
whether,  if  they  have  it,  Thomas  Cooper  would  be  bene* 
fited  by  it ;  and  a  farther  subject  of  grave,  serious  doubt 
ity  whether,  if  the  joint  creditors  disturb  the  arrange* 
ment;  the  separate  creditors  would  not  have  a  right  to 
set  the  arrangement  right  at  his  expence. 

I  DOW  thmk  there  is  a  circumstance  that  distinguished 
Bumab^'s  case.  The  assignment  was  not  by  one  to  the 
other  two,  but  by  one  to  one  of  the  other  two;  which 
may  be  very  different.  I  think  that  circumstance  dis* 
tiaguishes  the  case  so  much  that  I  shall  consult  the  in* 
terestof  the  parties  better  by  saying,  they  may  file  a  bill 
if  they  think  proper,  than  by  farther  delay.  Petition 
dismissed.    Exparie  Ruffin,  6  Ve$.  \  19.     1801. 

The  case  exparte  Bumaby  was  pressed  upon  the  cban« 
cellor,  which  he  said  he  would  consider,  but  that  seems 
not  to  be  in  point :  in  that  case  Barbuit,  Bumaby  and 
Critpe  were  partners ;  Barbutt  assigned  his  share  to  Bur* 
9aby;  Criipf  became  bankrupt  Lord /farcfzi;fV;/rf  ordered^ 
upon  the  petition  of  Burnaby,  that  the  partnership  pro* 
peity  in  the  bauds  of  Crispe  might  be  divided  amongst 
the  joint  creditors.  The  assignment  of  BarbtUi^a  share 
did  not  affect  CrUpe^  before  he  had  a  third  share  witb 
two  partners,  afterwards  he  had  a  third.share  with  one* 
fie  never  held  the  joint  property  as  his  own.  Exparte 
Burnaby,  Cooke,  246.     174d. 

The  effect  would  have  been  the  same,  ii  Barbutt  had 
ssMgned.  his  share  to  Crtspe,  Crispe  would  still  have  been 
%jpttgtnex  with  Bumaby,  having  two  shares  and  he  one. 
Vbat  was  jomi  property  contmued  to  be  Joint:  the  caso 
ii  viery  different^  when  it  is  left  to  the  order  and  dispo« 
fltion  of  one  only. 
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[low  tbejoint  In  tbe  prficeiling  case  of  ejparle  Ruffin,  Lord  Eldim 
tebeiMfltof  bv  fully  and  clt-arly  explained  that  the  joint  creditors 
'"*"*''  bave  DO  lieri  upon  the  joint  property.  He  has  shewn 
that  the  partners  have  an  equity  against  each  other  of 
th^jaatureof  lien,  and  in  consequence  ofthut  equity  tbe 
joiDt  creditors  will  have  tbe^  benefit  of  tbejoint  pro- 
perty. 

For  if  J.  and  J3.  are  partners,  and  B.  is  in  possession 
ftfjoiot  property,  and  A.  files  a  bill  calling  upon  B.  to 
account  to  A.  for  bis  share,  B.  not  only  must  be  satisfied 
ill  his  demands  upon  A.  in  consequence  of  that  joint 
prc^rty,  but  he  mut>t  be  discharged  from  all  liability  to 
psy  tbe  joint  debts,  which  he  can  only  be  by  the  dis- 
charge of  the  joint  debts  out  of  tlie  joint  effects,  and 
tben  B.  can  pay  over  his  share  to  A.  and  they  are  both 
clear  of  all  liability  to  each  other,  and  to  all  demands 
aiisihg  out  oFihe  partnership. 

In  eiparte  Rirfin  the  joint  creditors  could  havs  no 
ienefit  from  tbe  joint  estate,  granted  to  the  bankrupt; 
and  they  could  not  be  admitted  to  prove  under  the  benk> 
Tupt's  estate,  except  for  the  purpose  of  assenting  to  or 
dinenting  Irom  tbe  bankrupt's  certificate. 
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Lord  Ketiyon  and  the  eourt  of  King^s  Bench  in  Wrighi  How  one  pvu 
▼•  Httnier^  I  Eatt.  t20.  held  that  the  bankrupt's  share  m^Iw^ 
might  be  recovered  in  an  action  of  asswrnprii  by  the  part- j^  ^*'''*** 
ner,  who  had  paid  it,  notwithstanding  the  bankrupt's  cer- 
tificate ;  and  Lord  Kenton  said»  "  I  cannot  distinguish 
this  from  the  case  of  a  surety »  who  is  called  upon  to  pay 
money  for  his  principal  after  a  bankruptcy,  in  which 
case  there  is  no  doubt  but  that  the  money  may  be  re- 
covered back  from  the  principal,  notwithstanding  his 
certificate" 

It  therefore  naturally  follows  that  under  the  last  sta« 
tute  be  ought  to  be  permitted  to  prove  the  bankrupt's 
share  as  a  surety.  He  would  of  course  receive  it  as  a  trus* 
tee  ibr  the  joint  creditors,  if  he  was  not  able  to  pay  the 
wkole  himself,  and  thus  the  joint  creditors  would  obtain 
a  dividend  from  each  partner  upon  a  moiety  of  their 
debts,  and  thus  would  be  effected  what  I  think  was  the 
eriginal  equity  of  the  case.  This  important  question 
lenmins  yet  to  be  decided.  The  consideration  of  it  will 
be  resumed  when  I  come  to  comment  upon  the  49  Geo. 
3.  c.  121.  s.  8. 

There  is  a  short  note  of  a  case,  viz.  that  Lord  Chan* 

cellor  Eldon  also  followed  the  cases  before  Lord  Xoi^A* 

iorough ;  observing,  that  he  did  so,  that  the  rule  should 

not  change  with  every  new  judge,  rather  than  from  any 

other  motive.     Exparie  fiuttalU  6  Tw.  814.  June  1801. 

The  cases  before  Lord    Loughborough,  were  exparie' 

Ebon,  ante,  p.  270.  and  exparte  Abcll,  ante,  p.  271.  where 

when  there  was^  no  joint  property,  but  partners  said  to 

he  insolvent,  but  not  bankrupts.    Lord   Loughborough 

permitted  the  whole  joint  debt  to  be  proved,  but  ordered 

that  a  dividend  should  not  be  paid  beyond  the  bankrupt'r 

Aare  of  the  debt.    That  case  Lord  Eldon,  I  think,  has 

not  followed.    But  in  eveiy  instance  where  Lord  JE&for 


Lord  Zliim 
lodlyu'i 
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would  admit  the  whole  joint  debt  to  be  proved  under  » 
separate  estate,  I  do  not  think  lie  would  restrain  the  divi- 
dend to  the  amount  of  the  haiikrupt's  share;  but  if  it 
was  more  than  the  bankrupt's  share,  the  atsigneee  vrould 
have  a  right  lo  recover  the  excess  from  the  other  part- 
ners, notwithstanding  their  certificates,  upon  the  autho- 
rity  oi  Wright  y.  Hunter,  i  East,  20. 

If  the  whole  joint  debt  is  proved  under  two  or  more 
.  separate  estates,  as  it  must  be  proved  under  every  sepa- 
rate estate,  if  there  are  no  joint  efl'ecls,  and  no  solvent 
partner,  then  if  the  dividends  produce  more  than  20s.  in 
the  pound,  it  is  a  question,  which  has  never  been  de- 
cided, how  these  estates  shall  contribute. 

As  to  take  the  simplest  case  of  two  partners  A.  and  B. 
if  A.  pays  eighteen  shillings  in  the  pound,  and  B. 
twelve  shillings,  if  he  were  to  receive  from  each,  be 
would  receive  ten  shillings  in  the  pound  beyond  hii 
debt,  then  how  is  that  to  be  restored?  At  the  first  I 
thought  as  A.'s  estate  has  paid  three  shillings  at  often  a* 
B-'i  has  paid  two,  A.'s  assignees  might  take  back 
three-fifihs  of  it,  or  six  shillings,  and  B.'s  four  shillings 
in  every  pound;  or  that  A-'s  estate  should  pay  twelve 
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)>oiincl  upon  the  debt  notwithstanding  his  certificate;  in 
this  manner  it  may  be  arranged  whatever  is  the  numl)er 
of  the  partners,  and  whatever  is  the  dividend  under  each 
estate. 

A  separate  commission  of  bankruptcy  issued  on  the 
petition  of  a  joint  creditor.  This  petition  was  presented 
by  a  joint  creditor  to  be  permitted  to  prove,  for  the 
purpose  of  voting  in  the  choice  of  assignees  and  receiving 
dividends.  The  petitioner  by  his  ailidavit  stated,  that 
there  was  no  separate  debt,  except  about  30L  which  he 
suggested  would  not  be  proved. 

The  petitioning  creditor  under  the  commission  con* 
•ented.  ' 
The  Lord  Chancellor  Bnid.  he  had  great  difficulty  upon  Tb*  Joint era^ 

,,.  ^.    ,  .  .  ,  L       J     ,  ditors  may  vot« 

tois;  which  was  just  the  consequence  to  be  apprehended  in  ihachoioeor 
frood  the  rule  established  in  exparte  Elton  repeating  the  ^^fi^ueom' 
objectiona  to  that  rule,  particularly  in  the  inconsistency  ■*'*^*jl^*l|^ 
of  permitting  a  joint  creditor  to  be  the  petitioning  ere- i>*«^««di- 
ditor  in  a  separate  commission,    and  yet  not  allowing 
any  other  joint  creditor  to  prove,  except  for  the  pur- 
pose of  assenting  to  or  dissenting  from  the  certificate, 
and  giving  the  account  in  the  absence  of  parties  interested 
ia  taking  it.    His  lordship  further  said,  that  he  followed 
Lord  Ro$slyn*s  rule,  which    differed  both  from    Lord 
Uardwicke^s  and  Lord   Thurlow*s,  not  as  approving  it ; 
but  finding  it  established,  and  therefore  thinking  it  bet* 
ter  to  adhere  to  it ;  that  rule  however  excepting  the  case 
where  there  are  no  separate  debts  :  the  petitioner  might 
take  the  order,  provided  he  would  pay  the  separate 
creditors.     Exparte  Chandler,  :)  Fes.  35,  1803. 

When  the  joint  creditors  pay  all  the  separate  creditors, 

the  effect  is  the  same  as  if  they  took  the  surplus  of  the 

•eparate  estate,  except  by  proving  in  the  choice  of  as* 

•igDees,  they  have  the  management  of  the  bankrupt's 

property. 
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When  the  commission  is  sued  out  by  ajoint  creditor, 
bis  debt  also  must  be  satisfied  as  one  of  the  separate 
creditors. 

The  joint  creditors,  if  they  were  not  thus  satisfied, 
would  have  their  remedy  also  I'or  the  deficiency  against 
the  solvent  partner  or  partners, 
le  partner       Where   Nantes  ami    Chiswcll   were  partners,  Chiswrii 
crediion     died  and   Tiatites  became  bankrupt,   the  joint  creditors 
if  his''MpB- proved  their  debts  under  the  commission  ofNatitei.    A 
*''*"^       separate  creditor   filed  a   bill  against  the  executrix  and 
a^diton  may    Jieir  at  law  of  Chisjceil  for  an  account  and  satisfaction  out 
of  his  assets  :  the  joint  creditors  proved  their  debts  before 
the  master ;  but  the  separate  simple  contract  creditors  of 
'*  ■        CAtiWert  claimed  to  be  paid  their  reapective  debts  out  of 
his  separate  estate,  in  preference  to  the  joint  creditors  of 
CAiiaif^/and  Nantes;  and  that  the  balance  only,  after  such' 
payment,  may  be  paid  over  to  the  assignees,  to  be  dis- 
tributed  to  the  joint  creditors   under  the  comniission. 
It  was  admitted  that  the  joint  estate  was  insolvent,  and' 
would  pay  an  inconsiderable  dividend. 

Lord  Eldon  after  agitating  the  question  observed,  here 
under  the  form  of  this  decree,  you  are   giving  the  joint 
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joint  creditors  the  surplus^  and  be  decreed  accordiDgly. 
Gray  V.  Chisztell,  9  Fa.  118.     1803. 

Lord  Eldon  is  bere  made  to  observe,  that  it  ii  extremefy  Ruieiabnik 
dificuU  to  say  upon  wlutt  the  rule  in  bankruptcy  ii  founded*  ^^B^* 
I  trust  he  will  agree  with  me  in  my  account  of  its  obscure 
and  exotic  origin,  and  that  it  is  neither  to  be  found  in 
the  bankrupt  statutes  nor  in  the  ancient  common  law  of 
England.  If  that  is  correct,  though  we  must  retain  itp 
where  it  has  been  established,  yet  its  extension  is  not  to 
be  &Youred. 

The  petitioning  creditor  bad  sued  out  a  commissioni  ifajoiot 
but  petitioned  afterwards  to  prove  under  it,  because  be  « commMoo, 
was  a  joint  creditor.  %^oUt 

Exparte  Ackerman  was  cited  that  he   bad  a  right  to  nte  civdiior. 
prove  and  vote  in  the  choice  of  assignees,  &c.  with^the 
separate  creditors. 
Lord  Chancellor  Eldon. 

I  think  that  was  right;  that  being  the  petitioning 
creditor,  he  has  a  right  like  the  separate  creditors.  •  The 
reason  of  Lord  Thurlow's  orders  was,  that  he  could  not 
coDceive,  how  one  joint  creditor  could  be  in  a  different 
situation  from  all  the  other  joint  creditors.  But  the 
practice  is  now  settled. 

Therefore  let  the  petitioner  be  admitted  to  prove  and 
vote,  as  the  separate  creditors.  As  to  the  other  joint 
creditors  there  must  be  the  common  order.  Exparte 
Hall,  9  Fee.  330. 

This  petition  seems  to  have  been  unnecessary.  It  ia  . 
universally  true  that  he  who  sues  out  a  commission  may 
prove  under  it,  except  a  mortgagee  or  a  creditor  with  a 
security,  who  may  prove  giving  up  his  security,  or  for 
tbe  deficiency,  though  that  deficiency  may  be  less  than 
lOOL 
But  by  this  it  is  now  established  that  a  joint  creditor 
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may  sue  out  a  commission,  and  be  is  afterwards  ooosider* 
ed  as  a  separate  creditor. 
Joint  creditor        The  next  case  upon  this  subject  was  decided  by  Sir 

cannot  file  a 

bill  against  the  WUlifim  Grants  Master  of  the  Rolls, 
and  Uie  «h!'^^     ^ooke  and  Kilner  were  partners,  and  a  joint  commi^ 
•ion  was  sued  out  against  tbem. 

Cooke  ^vA  Wilkinson  were  partners,  and  a  joint  com- 
mission was  sued  out  aginst  them. 

Cooke  afterwards  became  a  partner  with  Shepherd. 
A  creditor  of  Cooke  and  Shepherd  filed  a  bill  against 
&e  assignees  under  the  two  commissions,  praying  an 
account  of  all  the  property  which  bad  come  into  their 
bands  as  the  property  of  Cook  and  Shepherd,  and  that  it 
might  be  declared  subject  to  the  debts  of  that  partoer- 
ship. 

The  Master  of  the  Rolls  explained  the  law  at  large, 
and  concluded    by    observing  that,  **  the  utmost  they 
could  have  by  this  bill  would  be  an  account  bow  much 
was  the  property  of  Shepherd.    The  property  apparently 
that  of  Cooke  and  Shepherd  would  be  to  be  divided  ac- 
cording to  their  respective   interests.    That  is  the  only 
relief  that  could  by  possibility  be  had  upon  this  bill, 
and  that  is  a  species  of  relief  creditors  of  the  solvent 
partner  cannot  come  here  to  seek  ;  for  in  effect  it  would 
be  a  bill  filed  by  creditors  of  the  solvent  partner,  (sol* 
Tent  I  mean,  in    this  respect,  that  there  is  no  com- 
mission against  hin^,)  to  have  ascerta.ned  how.  much  ^ 
^f  the  property   the    assignees   and    he    have   at  pre- 
sent in  common,  belonging  to  him  ;  and  to  have  that  pro-  -^ 
perty  applied  to  their  debts.    A  bill  of  that  descriptioa  t- 
never   was  sustained.    I  have  stated  the  ground  upo« 
which  it  is  necessary  to  allow  a  bill  or  petition  to  apply 
joint  property  to  the  joint  debts;  though    it  is  a  Uttie  '. 
strange  that  the  joint  property  of  the  solvent  partner  ' 
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should  be  treated  as  if  he  was  a  bankrupt  But  there  is 
DO  such  necessity  here ;  for  the  partner  who  is  solvent, 
may  maintain  and  ascertain  his  right;  and  when  he  has 
obtained  his  share  of  the  property,  there  is  no  purpose 
for  which  this  court  should  interfere,  to  administer  his 
property  among  his  creditors,  the  separate  property  of 
the  solvent  I  cannot  permit  the  bill,  without  laying 
down  that  wherever  a  debtor  has  property  jointly  or  in 
common,  to  ascertain  how  much  belongs  to  the  debtor, 
that  it  may  be  applied  to  his  debts.  That  cannot  be 
contended  upon  any  principle ;  and  therefore  this  bill 
must  be  dismissed.    EvereU  v.  Backhouse^  10  Tes.  04. 

Here  Sir  WUUam  Grant  agrees  with  what  has  beea 
faud  down  by  Lord 'Eidon^  that  the  joint  creditors  can 
have  no  remedy  immediately  in  equity,  where  there  is  a 
solvent  partner.  Their  remedy  still  continues  as  at  law 
against  the  solvent  partner. 

Sir  WiUiam  Grant  says,  solvent  I  mean  in  this  respect  solTcnt  part^ 
Aat  there  is  no  commission  against  him.  ^^^* 

This  is  the  only  explanation  I  have  met  with  of  a 
mhent  partner  in  these  cases. 

He  is  liable  to  be  sued  by  each  joint  creditor.  If  the 
bankrupt  was  possessed  of  joint  property,  or  the  messen- 
ger bad  seized  joint  property,  which  I  have  stated  he 
has  a  right  to  do  even  in  the  hands  of  the  solvent  part* 
scr,  that  also,  by  order  of  the  chancellor  upon  a  petition, 
Siay  be  divided  amongst  the  joint  creditors. 

So  tsLT  the  joint  property  may  be  divided  amongst  the 
joint  creditor  upon  a  petition  without  the  consent  of  the 
iolvent  partner. 

But  money,  which  he  has  received,  and  debts  due  to 
the  partnership,  clearly  cannot  be  divided  amongst  the 
jfljol  creditors  by  the  chancellor's  order  in  bankruptcy 
the  consent  of  the  solvent  partner. 


CASES  AND  OBSERVATIONS 

The  next  case  before  Lonl  Eldon  is  similar  to  exparlt 
Rtiffin,  ante. 
*  The  petitioner  cairied  on  business  with  two  partners  ; 
he  withdrew  from  the  partnership  and  assigned  over  to 
''  the  two  remaining  partners  all  his  share  of  tlie  stock,  and 
of  his  debts  due  to  the  partnership,  and  they  covenanted  to 
pay  all  the  debts  owing  by  the  partner>hip,  and  to  in- 
demnify the  petitioner  from  such  debts.  The  two  part- 
ners became  bankrupts,  and  the  petitioner  was  arrested 
by  thejoint  creditors,  upon  which  he  presented  a  petition 
praying  th'.it  the  specific  stoclt  and  debts  of  the  old 
partnership  may  be  applied  in  satisfaction  of  the  credi- 
tors of  that  partnership  in  preference  to  the  creditors  of 
the  new  firm. 

Lord  Chancellor  Eldon. 

This  falls  preciseiy  within  the  same  rule  as  trpaiit 
Rt0n,  for  the  meaning  of  the  transaction  is  to  transfer 
theproperty  from  the  three  to  the  two  ;  and  the  proper- 
ty is  in  the  order  and  disposition  of  the  bankrupts,  with- 
in the  statute  21  Jac.  I.  r.  19. ;  at  the  period  of  the 
bankruptcy.  As  I  said  in  the  former  case,  if  they 
think  proper  to  file  a  bill   upon   it,  I  will  not   preclude 
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Upon  the  motion  for  an  injunction^  Lord  £/ckii  went  where  tome  of 
into  a  considerable  discussion  of  the  general  law  upon  ^Sy^^^t- 
tbe  subject.    The  following  seem  to  be  some  of  his  most  '^P^* 
material  observations  upon  the  general  law. 

The  distinction   of  this  case  is,  that  both  the  parties 
are  not  bankrupts.    The  questions  upon  that  are,  what 
was  the  interest  of  the  assignees?  And   what  interest 
could  they  have  asserted,  if  no  such  proceeding  by  at- 
tachment had  taken    place:    then,  what  difference,  as 
against  them,  that  proceeding  makes  ?  When  one  part- 
ner becomes  a  bankrupt,  his  interest  in  the  partnership 
property  is  vested  in  his  assignees;  and  according  to  the 
doctrine  of  this  court,  perhaps  with   equities  in  them, 
vastly  beyond  what  tenants  in  common  have,  where  no 
bankruptcy  has  occurred.    In  the  case  of  a  judgment 
by  a  separate  creditor,  both  the  partners  being  solvent,  it 
has  been  held,  that^the  creditor  may  take  by  execution 
a  moiety  of  a  chattel,  though  he  is  only  a  separate  cre- 
ditor.   A  great  variety  of  difficulties  occur  as  to  that, 
whether  it  stands  in  equity  as  at  law.    It  is  clear  a  part- 
ner holds  a  chattel  with  his  partner,  subject  to  all  equities 
that  partner  has  upon  it.    A  question  has  often  occurred, 
whether  a  separate  creditor  taking  a  moiety  of  the  chat^ 
teliii  execution,  in  the  same  circumstances,  viz.  that  he 
inay  call  for  a  sale  of  that  chattel,  and  divide  the  mo- 
ney: or  whether  this  court  would  force  upon  him  the 
whole  account  of  the  partnership;  permitting  him  to  take 
ooly  the  interest,  which  the  partner  his  debtor  would 
have  been  entitled  to,  after  the  account.      Taylor  v. 
fields,   4  Fes.  306. 

,  But  we  have  gone  much  greater  lengths  in  bankruptcy 
ts  to  that,  and  even  in  the  absence  of  the  other  partner, 
lo  bankruptcy  after  one  partner  had  become  a  bankrupt, 
}  do  not  recollect  that  a  joint  creditor  was  ever  permitted 

VOL.  II.  u 
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Where  fotoa  of  to  brinff  an  action,  and  by  execution  to  fasten  upoa 

tne  p«rtaer» . :  *  J  r 

only  ai^lbaW-.  moiety  of  the  effects ;  on  the  contrary,  in  the  absence  < 
the  solvent  partner,  if,  for  instance,  he  was  at  Lisbon 
we  say  the  assignees  shall  take  the  property,  and  dea 
with  it,  paying  all  the  Joint  creditors  equally  the  surplus, 
if  any,  under  all  the  equities  subsisting,between  the 
parties  themselves :  this  ia  done  here  eveiy  day,  though 
how  it  originally  became  law  I  do  not  know.  We  have  in 
some  degree  pursued  it  in  the  administration  of  assets 
though  very  tenderly'. 

.  This  is  a  question  not  only  between  this  creditor  and 
the  assignees,  but  between  this  joint  creditor  and  all  the 
other  joint  creditors;  who  would  be  entitled  to  demand 
the  application  of  the  joint  estate  ratcably  among  them. 
The  assignees  notwithstanding  thejudgment  in  the  court 
below,being  tenants  in  common  of  these  chattels,  and  bar* 
ing  a  right  to  an  application,  as  between  themselves  and 
others.  As  partnership  property  is  to  be  applied,  subject 
to  some  arrangement,  to  give  an  opportunity  of  having 
all  these  questions  decided,  I  must  put  some  check  upon 
this  proceeding ;  to  the  extent  of  enabling  this  courtto 
decide  how  among  all  these  persons  these  chattels  are  to 
be  applied.  As  the  property  I  understand  must  be  ex- 
ported, the  proper  course  at  present  is  to  order  thatit 
shall  be  exported  and  sold,  and  the  money  produced  bj 
the  sale  brought  into  court  Subject  to  the  questions  in 
this  cause.     Barker  v.  Goodair^  11  Fes,  7S.     1805. 

If  a  joint  creditor  had  obtained  n  judgment,  it  ceuk 
not  I  think  be  doubted  but  he  would  have  a  right  totak< 
a  moiety  in  execution  whilst  it  remained  in  the  hand 
of  the  solvent  partner,  and  with  respect  to  that  he  wouli 
be  paid  in  full  before  all  other  joint  creditors.  An 
even  if  it  were  in  the  hands  of  the  messenger  or  the  ii 
signees,  that  joint  creditor  seems  to  have  entitled  hin 


■trl»(JX  PARTNERS.  99i 

Klftothebenefitorhis legal  diligence, and  to  bavearight  wheretomeof 
to  be  paid  in  full  or  in  preference  to  the  other  creditors  out. only  arabaak- 
of  the  moiety  or  shares  of  the  'soWent  partner  or  partners.  '"'^"'    '  . 

But  even  if  the  solvent  partner  is  in  this  country,  if 
the  assignees  of  the  bankrupt  partner  are  in  pbssessiod  of  <  -i  • 

partnership  property,  and  the  solvent  partner  ddes  hot  in- 
terfere by  filing  a  bill  against  the  assignees  foi*  ah  account 
of  the  joint  property,  under  whi<:h  it  would  be  divided 
amongst  the  joint  creditors,  the  chatiCellor  Mfould  order 
it  to  be  so  divided.  The  bankrupt's  share  is  clearly  divi*- 
rible amongst  the  bankrupt's  creditors  by  the  first  chap-» 
ter  of  the  bankrupt  law ;  the  mode  of  the  distribution  hasi 
been  arranged  from  time  to  time  by  the  great  sealj 

The  solvent  partner's  share  is  clearly  AoC-  divibiblle 
under  the  authority  of  the  bankrupt  law,  bnt^betti^^iri* 
ded  in  so  equitable  a  manner,  if  the  solvent  t>drtner  did 
notiQterfere,thechancell6r  would  not  pertdit  himifter* 
wards  to  disturb  the  distribution. 

Bat  if  the  solvent  partner  is  left  to  pay  the  jbinf  cr6- 
diton,  there  is  nothing  to  prevent  him  from  paying  soihe 
infiill,  and  leaving  others  entirely  unpaid,  though  be 
woflld  remain  personally  liable  to  the  whole. 

Shepherd  Bxtd  Smith  were  partners  as  linen  drapers ; 
they  dissolved  their  partnership,  and  gave  noticeof  it  id 
(be  London  Gazette,  and  that  aill  debts  due  from  the 
partnership  would  be  discharged  by  Shepherd.  Soon 
ifterwards  a  commission  of  bankrupt  issued  against 
Uepherd.  The  assignees  possessed  joint  property  of  th^ 
linkrupt  and  Smith. 

Efiects  to  a  considerable  amount  belonging  to  the 
artnereatthe  dissolution  of  the  partnership,  were  re- 
itining  in  tpecie,  and  several  outstanding  debts  to  the 
irtnership  were  still  remaining  due.  The  petition  pray- 
I  that  such  effects  and  such  debts  might  be  declared 

u  2 


aOt  CASES  AND  OBS^RYAXIONS 

.  i^^^\  property  and  might  be  digtribuliad  amousAt  the  joii 
■'  '.  ■  creditors,  .  . 

jmnteffepb  ..      Lwd  Chiiwcellor  Eldon.    1   have  frequeutly  since 

left  by  acnrce-     ■       .        •,        i-  *     .  i     -^ 

ment  with  one  ^cxd^d,  Xb^e  pSi^  cxpartfi  Rujffin  co^isiileredt  it .;  and  I  ap 
JepiMtccffe™s*.  RPye  tha  The  grounds  upon  which  I  weol 

were  theiKivi..A^^^^q.P^r^^'^^^.  <^l6^i'  equities  subsist, 
amountii}g.t(KSOmetbii)g  like  lien.  The  property  is  joint, 
fhe  debtsand  credits  ace  J[oin):ly  due.  T|iey  have  equities 
to;di9cbarge.each  .of  them  from  liability,  and  then  to 
divide: tlie  .surplus  according  to  their  proportions;  or, 
if  there  is  a  fle(icicncy»  to  call  upon  each*  other  to  make 
up  that-defiGiency,  a.ccordiug  to  their  proportions.  But 
while  they  remain  solvent,  and  their  partnership  is  going 
qpi  .tl)fj:n^itor  has  no  equity  against  the  effects  of  the 
p^fpei;sjbip^,..But  when,  he  has  got  them  into  his  hands, 
be;  hj^.thenvby  force  of  the  execution,  as  the  fruit  of  the 
judjggi|e()t;;  clearly  not  in  respect  of  any  interest  be  bad 
in  the  partnership  efl'ects,  while  he  was  aroerecredi- 
jb^r,  not  ^eelf^g  to  substantiate,  or  create  an  interest  by 
suj^  If  the  partnership  is.  dissolved  by  time,  death, 
bs^nkruptcy  or  agreement,  the  connexion  still  remains, 
until  the  aiikirs  are  wound  up  ;  and  what  was  partner; 
ship  property  before  shall  continue,  for  the  purpose  ol 
a-distributiou,  <not  as  the  rights  of  the  creditors,  butts 
tb9  ifigbts  of  the  partners  themselves  require :  and  it  ii 
tJhrough  the  operation  of  administering  the  equities^ 
between  the  partners  themselves,  that  the  creditors  bavi 
'"  jthat  opportunity.  But  mere  dissolution  of  partnersbig 
if  there  is  no  more,  leaves  each  partner  in  possessions  • 
trustee  for  all,  to  the  extent  of  enabling  each  to  call  upoi 
all  to  apply  the  partnership  effects  to  the  purposes,  t 
fwhich  Uiey  ought  to  be  applied,  even  if  there  was  nodif 
sol-ution. 
; .  -But  it  is  the  equity  of  the  partners  ampng.  each  othe 
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that  requires  that  application  ;  not  that  of  the  creditors;  ?j!yv^^!^^ 
for  whom  however  a   provision  is  thereby  necessarily  meuiVfthiWi  * 
operated,  which  they  could  not  operate  for  themselves,  ^parateefii^u. 
unless  by  action  and  execution,  laying  hold  of  the  eiiects  • 
as  they  might  of  the  person. 

Upon  the  facts  of  this  case,  there  is  distinct  evidence- 
of  an  agreement,  that  the  joint  effects  should  be  corisi- 
tlered  separate  effects ;  and  that  fact  calls  upon  me  to* 
declare  the  conclusion  of  law,  that  these  ai-e  separate" 
effects.  Petition  dismissed.  Eiparte  Williams,  11  Fips.' 
3.    1805. 

Here  Lord  Eldon  has  clearly  explained  again  what  he' 
origioally  laid  down  in  exparte  Ruffin. 

From  which  we  may  draw  this  general  conclusion' 
that  wherever  one  partner  withdraws  from  a  concern, 
and  by  agreement  or  contract  leaves  all  the  joint  pro- 
perty in  the  bands  of  one  partner,  it  becomes  the  sepa- 
rate property  of  that  partner,  and  the  joint  creditors  are 
io  the  same  situation  precisely  as  if  there  was  no  joint 
property. 

But  if  it  is  left  in  the  hands  of  one  or  more  partners 
without  any  agreement,  then  it  continues  to  be  joint 
property,  and  the  partner  in  possession  is  a  trustee  for 
the  joint  creditors. 

In  the  case  of  Barker  v.  Goodair^  see  ante  ^89.  Lord 
XUon  bas  alluded  to  the  case  oi Field  v.  Taylor,  decided 
10  the  court  of  exchequer,  in  which  it  was  determined 
that  if  a  separate  creditor  takes  partnership  property  in 
execution,  and  a  bill  is  filed  by  one  of  the  partners,  the 
creditor  can  only  have  the  benefit  of  his  debtor's  share 
of  the  properly  after  all  the  claims  of  the  partnei-s  and 
the  debts  of  the  partnership  creditors  are  satrsfied. 

The  coiirt  in   that  case  observed,  "  the  right  of  the 
separate  creditor  under  the  execution  depends  upon  the 


.*• .    < 
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jiM^^mtffttf,  intarest  each  partuer  bas  in  the  joiut  property.  With 
tioj^L by  a  ^pa-  t€spect  to  that  we  are  of  opinion  ihat  the  corpus  of  the 
rutecfcditor.  partnership  effects  is  joint  property,  and  neither  partuer 
separately  has  any  thing  in  that  corpus;  but  the  interest 
of  each  is  only  his  share  of  what  remains,  after  the  part- 
nership accounts  are  taken? 

**  Where  a  partner  becomes  a  bankrupt,  the  assignees 
are  put  in  the  place  of  the  partner,  in  whose  right  they 
come  in,  and  by  no  means,  as  was  argued  by  Mr.  Plih 
mert  by  any  rule  arising  out  of  the  bankrupt  4a\vs;  for 
nothing  is  said  in  any  one  of  those  acts  as  to  the  cre- 
ditors of  a  partnership  and  the  separate  creditors  of  one 
partner ;  but  they  only  provide  for  the  case  of  mutual 
debts,  and  acceleratmg  a  debt  upon  a  security  payable  at 
a  future  day.  But  the  same  common  law  applied  in  the 
case  where  one  partner  becomes  a  bankrupt,  provides, tbat 
^be  assignee  of  the  bankrupt  shall  be  in  the  same  situa* 
tion  as  that  in  which  a  creditor  taking  out  executiim 
stood  before  those  acts. 

**  This  introduces  all  the  cases  of  bankruptcy  which 
Mr.  Plumer  wished  to  exclude,  as  not  applicable  to  a 
case  in  which  there  was  no  bankruptcy  ;  and  this  case  if 
to  be  considered,  as  if  no  bankruptcy  had  taken  place, 
as  the  execution  was  before  the  bankruptcy."     Field  f» 

Taylor,  4  fes.  396.  S.  C.    Taylor  v.  Fields,    15  Ves.  559. 
note. 

I  hope  I  may  say  without  offence  to  the  learned 
judges  who  made  these  observations,  that  they  reasoned 
right,  but  from  a  wrong  principle.  It  is  true  that  the  rule 
that  joint  property  must  be  applied  to  joint  debts,  sod 
separate  property  to  separate  debts,  is  not  to  be  found 
in  any  bankrupt  statute,  and  therefore  it  fnmi  be  tkecim* 
man  law  of  England:  and  if  this  is  true,  it  may  be  applied 
again  to  cases  in  which  there  is  no  bankruptcy. 
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would  all  be  sound  legal  logic,  if  on^  3tep  did  Joint  iMbpeny 

•  But  I  trust  I  have  demonstrably  proved  that  it  tioD  by  a  «»ini-  - 
iras  the  conimon  law  of  England^  that  it  was  first  ^ 

iced  by  Lord  Keeper  Norlh^  and  the  chancellort 
i)eginuing  of  the  last  century,  because  in  the  first 

0  partners  had  made  such  an  agreement  between 
Ives,  and  because  something  like  it  was  found  in 
il  law* 

as  called  originally  a  rule  of  convenience;  I  should 
le  to  call  it  rather  a  rule  of  indolence,  adopted  by 
who  could  not  at  the  time  suggest  a  more  rea- 

*  rule  for  the  conduct  of  commissioners  of  bank-! 

vo  gentlemen,  A.  and  J3.,  are  partners  in  a  coach 

irses,  it  is  reasonable  that  J,  should  not  have  a 

Dn  and  an  account  in  equity  for  his  share  until  B* 

all  that  he  has  advanced   more   than  A.,  or  all 

1  is  liable  to  pay  to  the  coachmaker,  horse-dealer, 
lerchant,  &c.  for  A. 

if  I  have  lent  my  money  to  A,  and  take  his  coachr 
)r8es  in  execution,  I  surely  have  the  same  claim  in 
1  justice  and  equity  to  be  paid  out  of -^.'s  half  of 
operty  as  B.  or  the  coachmaker,  horse-dealer,  or. 
aerchant,  who  have  not  used  the  same  diligence  to 
their  debts  which  I  have  done.  And  I  think 
is  nothing  to  be  found  in  the  common  law  as  ad<» 
ered  in  courts  of  law  and  equity,  before  this  de- 
,  to  preclude  me  from  having  the  benefit  of  a  moiety 
i  joint  property  without  any  regard  to  the  debts 
i.bave  been  contracted  in  consequence  of  keeping 
anriage. 

09.  my  investigation  of  the  subject  it  would  have 
a  dereliction  of  my  duty  to  the  public  if  I  bad  not 
these  x))>ser  vat  ions  upon  this  case. 
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takmtef^^      Sir  WUUam  Grmnt  has  said   in  Yovifg  t.  Keigly,  15 
tioa  i>y  a  tepA-  Fes.  557.     180S,  that  the  case  of  Taylor  v.  Fields  was 
decisive  against  the  plaintiff^  and  he  saw  no  reason  to 
dissent  from  that  determination. 

But  that  case  was  an  assignment  by  one  partner  of  his 
share  to  a  third  person  ;  he  was  a  voluntary  purchaser, 
and  it  was  reasonable  that  he  should  not  stand  in  a  bet- 
ter situation  than  the  grantor,  or  that  the  grantor  should 
not  thus  by  his  voluntary  act  divest  himself  of  his  liabi- 
litit.'s  to  his  partner  or  partners.  I  think  this  very  dif- 
ferent from  a  bona  fide  creditor,  who  having  used  fairly 
the  process  of  the  law  to  obtain  a  just  debt,  perhaps 
upon  a  bond,  is  to  be  told  that  the  debts  by  simple  coo- 
tract  of  other  creditors  are  to  be  paid  first  out  of  this 
property,  who  have  made  no  exertion,  and  who  have  also 
the  additional  security  of  another  party. 
pKivcablrun-  ^^  ^^^  ucxt  case,  the  prayer  of  the  petition  was  to  be 
der  a  separate  permitted  to  Drove  Under  a  commission  ac^ainst  Edtari 

oommis«ion,  if    '  '^  ^ 

theoUierpar-    Morgan^  four  joint  notes  signed  by  Morgan  and  three 

ties  are  iniol-        .. 

vcou  Others. 

It  appeared  that  Morgan  had  been  surety  for  the  others 
to  pay  a  composition  of  their  debts  by  instalments. 
Morgan  was  no  farther  a  partner  with  the  other  parties. 

The  Lord  Chancellor. 

The  first  objection  to  this  petition  is,  that  it  is  an  at- 
tempt to  prove  joint  notes  under  a  separate  commission. 
The  answer  is,  that  there  is  no  joint  estate ;  but  the  r^ 
ply  to  that  is,  that  though  there  is  no  joint  estate,  some 
of  the  makers  of  these  notes  are  solvent.  It  is  not  neces- 
sary to  renew  the  discussion  upon  that  point,  which  oc- 
curred lately  in  the  case  of  exparte  Kensington ^  as  I  am 
satisfied,  that  there  is  enough  to  shew,  that  they  were  not 
in  circumstances  to  raise  that  question,  that  they  weit 
not  solvent    Eipartt  Sadler  and  Jackson,  15  Fe9. 52. 
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Lord  Eldon  has  here  held    that  when  a  partner  is  Joiot,iiot<f    * 
proved  to  be  insolvent,  though  he  is  not  a  bankrupt,  if  rtepmt^ 
there  is  no  joint  property,  the  whole  debt  maybe  proved  *^*'°""*^**<** 
under  a  separate  commission. 

This  case,  as  I  observed,  upon  the  case  ofexparte  Pin- 
ter(o/i,  see  ante,  p.  271.  belongsto  the  head  of  principal  and* 
surety  by  ajoint  obligation.  Ifone  is  surety  for  another,  as 
acceptor,  drawer  or  indorser  of  a  note,  and  becomes 
bankrupt,  the  holder  may  certainly  prove  it  under  his 
commission  though  the  principal  is  solvent. 

It  would  be  an  important  question  for  a  court  of  law' 
to  determine,  whether  if  a  bankrupt  as  a  surety  joins  in 
a  promissory  note  with  the  principal,  who  continues  sol- 
vent, the  joint  note  could  not  be  proved  under  the  bank- 
rupt's commission,  and  whether,  of  consequence,  he  is  not 
discharged  by  his  certificate. 

Where  there  was  a  separate  commission,  a  solvent 
partner,  but  no  joint  estate.  Lord  Eldon  after  reciting 
the  practice  before  Lord  Thurlozc  and  Lord  Rossfyn^  said, 
I  think  in  this  case  a  proof  cannot  be  made  without  re- 
sorting   to   the    solvent  partner.      Exparte  Kensington, 

14^65.447.     ISOS. 

In  a  subsequent  petition  exparte  Kendall,  a  few  months 
afterwards,  this  case  was  acted  upon  without  comment. 
Ibid. 

Every  partner  with  respect  to  this  decision,  I  conceive 
must  be  considered  as  solvent,  who  is  not  actually  a 
Iwukrupt,  or  has  compounded  with  the  creditors. 

I  have  suggested  before  in  such   a   case  that  in  my 

^pioion  this  solventpartner ought  lobe  permitted  to  prove 

under  the  bankrupt's  commission,  what   he  is   liable  to 

PV  for  him  by  the  49  Geo.  3.  c.  121.  s.  8.  see  ante,  p.  281. 

^Ord  Eldon  in  his  judgment  in  the  last  case  of  exparte 

^^^imgton,  observed,  "  that  in  exparte  Pinkaion  I  was 
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Sepafite  com-  influenced  by  the  circumstance,  that  the  solveut  partner 

nitubti  and  a  i         i  >t 

pinner  abixAd.  was  abroad. 

See  ante,  p.  27 1.,  with  my  observations  upon  that  case. 

Lord  Eldon  seems  then  to  consider  it  as  decided  by 
him  that  if  there  is  no  joint  property,  but  a  solvent  part- 
ner abroad,  that  the  joint  creditors  may  prove  the  whole 
of  their  debts  under  the  separate  commission. 

Yet  that  partner  will  be  liable  for  the  whole  if  he  re- 
turns,  and  may  be  sued  to  outlawry  in  his  absence. 

Upon  a  separate  commission  sued  out  by  a  joint  cre- 
ditor, he  petitioned  that  he  might  receive  a  dividend 
from  the  separate  estate^    There  was  joint  property. 

Lord  Chancellor  Eldon  said,  he  had  often  pressed  Lord 
Rosslj/n  in  vain  against  the  rule  laid  down  in  exparte  Elion^ 
the  consequences  of  which  were  very  dissatisfactory: 
but  it  bad  for  a  long  time  been  the  settled  rule.  The 
order  was  made  according  to  the  prayer  of  the  petitioo. 
Exparte  Ackerman,  14  Vea.  604.     180S. 

But  if  the  joint  property  was  not  sufficient  to  satisfy 
the  joint  debts,  it  is  very  clear  that  the  solvent  partner 
would  be  liable  to  pay  the  deficiency.  If  I  am  wdl 
founded  in  what  I  have  suggested  in  the  last  case,  that 
the  solvent  partner  might  prove  under  the  bankrupt's 
commission  one  moiety  of  all  the  joint  debts,  where 
there  are  no  joint  effects,  then  it  will  follow,  I  think.for 
the  same  reason  that  he  will  have  a  right  to  prove  one 
moiety  of  this  deficiency  by  the  49  Geo.  3.  c.  121.  *.  8. 

Lord  Eldon  decided  that  joint  creditors  could  not  vote 
or  interfere  in  the  choice  of  assignees  under  a  separate 
commission,  even  where  there  is  only  one  separate  cre- 
ditor ami  large  joint  property. 

Lord  J'hurlow  constantly  refused  it,  that  it  was  the 
established  practice  in  bankruptcy,  and  therefore  be 
had  followed  it.     ExparU  Jlcock,  I J  Te^.  603. 


TbU  rule  must  be  received  with  the  exception  that  •^*'in*  wditors.. 
tbey  may   vote  in  tbe  choice   of  assignees,  yv  ben  they,  choi^  oF^*  " 
receive  a  dividend   with  the  separate  creditors.; out  of  JI!|^S(«'cftni-* 
the  separate  estate,  or  where  there  isnoJQint  prgperty  "*"**** 
or  solvent  partners.  i 

When,  tbey  proved  merely  to  assent  to  or  to  dissent  from 
the  certificate,  there  is  no  reason  to  admit  them  to  the 
choice  of  assignees  ;  they  have  a  solvent  partner  to  resort 
to,  and  are  interested  only  in  the  event  of  his  deficiency 
aod  the  bankrupt's  surplus. 

And  this  case  must  have  been  confounded  by  Lord 
Tkitrlow  with  the  last,  for  he  who  admitted  them  in 
other  instances  to  divide  with  the  separate  creditors  to, 
preserve  consistency,  must  have  granted  them  every  other 
right  of  a  separate  creditor. 

A  similar  petition  was  afterwards  refused,  by  Lor4 
Knkine.     Exparte  Hubbard^  13  f  «.  4-24. 

The  counsel  for  the  petition  admitted  that  it  wa^ 
the  rule  unless  the  joint  creditors  paid  the  separate  cre- 
ditors in  full.  See  Exparte  Chandler^  ante,  and  exparte, 
JffiV,  po5r. 

In  a  separate  commission  the    petitioners  stated  the 
separate  estate  and  debts  were  very  inconsiderable,  but 
thatthe  joint  debts  and  the  joint  estate  were  consider- 
able; that  the  bankrupt  and  his  partner  were  jointly  in- 
debted to  the  petitioners  in  the  sum  of  43001.  and  tbey 
prayetl  that  they  and  the  other  joint  creditors  may  be  at 
liberty  to  prove  their  debts  under  the  commission  ;  that; 
distinct  accounts  of  the  separate  estate  of  the  bankrupt 
and  of  the  joitit  estate  may  be  kept,  and  that  the  said 
estates  may  be  divided  as  under  joint  commissions,  the 
petitioners  undertaking  to  pay  ^the  separate  creditors  of 
the  bankrupt  twenty  shillings  in  the  pound,  on  account 
of  their  several  debts. 
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jonttrediton  Lord  Eldon  after  stating  the  practice  before  the  time 
pay  the  senn-  of  Lord  Thurlow,  in  the  time  of  Lord  niutlozh,  and  after- 
lJ*^jy[^^*^  wards  in  the  time  of  Lord  Rosslyn,  observed  that  "  Lord 
Rosslyn  repeatedly  made  the  order  'for  keeping  distinct 
accounts,  and  distributing  the  joint  estate  among  the 
joint  creditors,  and  the  separate  estate  among  the 
separate  creditors.  There  is  infimte  diffitulty  ttpou  that; 
but  as  I  have  before  observed,  it  is  much  l)etter  to  attend 
to  established  practice,  though  it  may  be  involved  with 
some  difficulty,  than  to  have  a  new  rule  with  every 
change  of  the  great  seal. 

'  The  petitioners  therefore  may  prove  for  the  purpose 
of  assenting  to  or  dissenting  from  the  certificate;  but  I 
cannot  go  further  upon  the  offer  to  pay  the  separate 
debts,  until  I  know  what  they  are.  Exparte  Tait,  16  Ves. 
198.     1S09. 

In  exparte  Tail  Lord  Eldon  refused  to  consent  to  the 
petition  that  the  joint  creditors  might  choose  the  as- 
signees  and  adopt  the  commission  as  their  own,  upoD 
paying  the  separate  creditors  in  full,  till  he  knew  the 
amount  of  the  separate  creditors. 

It  is  not  stated  what  was  afterwards  done  upon  it 
But  it  seems  to  be  immaterial  what  is  the  number  or 
value  of  the  separate  creditors,  if  all  their  debts  are  ao 
tually  paid* 

Where  joint  property  was  attached  in  the  mayor*» 
court  after  the  bankruptcy  of  ons  of  three  partners: 
upon  a  bill  filed  for  an  injunction,  and  that  the  money 
attached  might  be  paid  into  court  for  the  benefit  oftht 
joint  creditors ; 

Lord  Etdon  after  fully  stating  the  history  of  the  lavr, 
artd  much  general  abstract  reasoning  upon  the  subject, 
concluded   by  saying  there  is  infinite    difficulty    in  it:' 
but  it  appears  to  me,  that  notwithstanding  these  attach- 
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nitnts  uxkdeT  tbe  particular  circumatancea  tlie  joiat  estate  Atfafbnient .  - 
must  be  applied  among  ail  the  joint  creditors,  as  ^jirell^thj^  ropul^  of'o^' 
attaching    creditors    as   ihe    others;      Tlie,.bank^i|P|tcy;P"* 
making  one^third  of  this  property  tbe  pj^opjecty^^f,  thq 
assignees;,  the  cjuestion  is,  whether  the  .<ued)tor^  hy  a^ 
tacbment,  though  they  have  judgment,  can,  take,  e^^C|i- 
tton ;  and  my  opinion  is,,  that  exj^cutjiqn  under  the  ajttachr 
roent  cannot  go  against  tlie  property  of  the;  two,^  i^..it 
could  go  againsjt  the  property  of  ,the  three,  and.  of.  eacl).; 
aod  that  this  is  property,  which  .  must  be  applied  aiQoi^p 
all  tbe  joint  creditors,  exactly  as,  the  application  ps^ai^e 
in  bankruptcy.  r  .     .  ;  * 

«  <  ■         ■ 

I  have  gone  through  this*  asit.isavery  difiicultsu^ 
ject;  and,  as  it'  has  often  appeared  to  mQ^^tbat  b^tb.iu 
bankruptcy  and  the  administration  .  of  aasf^tstbe^t^ourt 
has  done  more  upon  principles  of/conveniei^x^e,  ;tban  ais 
staadiDg  upon  legal  reasoning.    ...  ,   ■       .1 

Ad  account  W9»  accordingly  direqted  of  tbe  joint 
estate  to  be  ap|)(ied  among  aJJ  tl^e  joint  creditors.  \X)iil- 
tony. Morrison,  17  Fes.  193.     1810.  .  , 

In  tb^  juext  case  Bruce  a^d  Wurren  were  tbe  holders 

of  bills  of  exchange  to  the  amount  of,  13461.  accepted  by 

Vilkgill^   Corson  and  Co.  Bmce.  and  Warren   bad  given 

value  for  these  bills  to  one  RimtKier,  who  had  indorsed 

to  them.     Rimmer  had  reduced   the  debt  from  him  to 

them  to  4201.,    Bruce,  and.  Warren  upon  this  debt  sued 

out  a  separate  commission,  against  Corson.    Bruce  ^nA 

Ufarren   claimed  :tp   prpve  the  W;hole  1346L  under  tbe 

ocMnmission^  admitting  that  what  was   due  to  them  was 

only  4261.  but  that  they  should  prove  the  overplus  as 

tnpstees  for    Rimmer.     The  proof   was  admitted^  and 

Ibe  assignee  petitioned  that  the  debt  might  be  reduced 

|»  4201. 

H,;Tbe  Lox!MChmceUor*    The  principal  point  upon  this 
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Jctn^a^itari  (jetitibn  arises  from  ^ihiumstances  which  I  do  not  re 
^nbt^ijM.     C6llect  to  have  before  occurred.    It  has  been  long  set 
tied  that  k  joint  creditor  may  take  out  a  separate  com* 
missib'n,  and  take  dividends  with  the  separate  creditors, 
(see  ante,  p.  285.)  but  that  he  is  the  otdy  joint  creditor 
that  can  come  in  with  the  separate  creditors  against  the 
separate  estate.     Th^   holder^  of  thiteie  bills  contend^ 
that  a' debt  bf  4^01. 12$.  2d.  is  due  to  them  from  Rim^ 
9iifr;'that  they   bold   as  securities  for  that  sum  these 
bfllff;  Vi^l^^h   if  not  transferred  to  them,  would  have 
enabled  Rinrner,  the  former  holder,  though  a  joint  ere- 
ditor,  to  take  out  a  separate  commission,  to  prove  the 
tvttl  amount,  but  for  the  purpose  of  working  out  what 
miiy  be  due  to  them  ;  and  that  being  paid  as  separate  cie* 
ditoi^,ihe  sum  of  of  4201. 128.  2d.  they  receive  all  tfait 
is  due  to  them.  They  admit  that;  and  no  question  of  inn 
portance  to  them  follows :  but  they  say  they  are  the  1^ 
holders  of  these  bills;  and  have  proved  in  respect  of  tbem 
agaiiftt  th^  estate ;  the  bills,  therefore,  will  be  disdiaiigiBd 
under  the  commission ;  and  tihe' person,  from  wh^in  tbqf 
were  received,  considers  those  to  whom  he  transfened 
them,  as  trustees  of  all  the  dividends,  which  as  kgd 
ci^itors,  they  can  take  out  of  the  sepamte  estate  for 
him.    This,  it  may  be  observed,  introduces  two  joM  ' 
creditors  to  take  dividends  with  the  separate  cfeditoffij 
as  Rimmer;  if  he  had  not  handed  over  the  bflls,  wooll  J 
not  hav^  had  that  right.    1   am  much  struck  with  ^. 
consequeiice ;  but  c^sidering  the   principles  admi 
in  the  case  of  Crispe^  which  settled  this  point,  and  upoi* 
the  judgment  of  the  bourt  of  Common  Plelis,  in 
Chief  Justice  fVilkis  Report,  it  appears  to  me,  that  ttk^ 
legal  right  alone  must  decide  this  question ;  and  thott|(l^ 
considerable  inconvenience  may  be  foreseen,  as  the 
pf  that  sort  of  decision^  yet  the  codimisitoh  bebg  ia 
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nature  of  an  execution  for  Hie  kral  debt  of  the  petition-  Jojntmaitiwi 
infif  creditor,  all  the  consequences  must  follow:  he  ts  comiiiiiriww 
entitled  to  take  the  dividends  due  upon  his  legal  proof : 
And  with  the  question,  whether  afterwards  he  is  dr  ii 
not  a  trustee,  the  other  creditors  have  no  right  to  ititer* 
fcre.  The  consequence  is,  that,  if  the  account  is  not 
impeached,  this  petition  must  be  dismissed,  but  Without 
costs. 

An  order  was  made  directing  an  inquiry  what  was  due 
to  Bruce  and  fVarren  upon  the  bills,  at  the  date  of  the 
commission.  Epcparte  De  Tastet,  17  Fes.  %4l.  IBIO. 
This  is  a  new  and  extraordinary  case. 
By  the  21  Jttc.  1.  c.  ID.  s.  9.  no  one  ought  to  prove 
more  than  is  due  to  him,  whatever  is  his  security,  Him^ 
mir,  if  be  bad  taken  back  the  bills,  supposing  he  had 
originally  given  value  for  them,  and  if  he  had  p^id  the 
480L  to  Bruce  and  Warren^  for  they  had  their  remedy 
aguDst  him  also  to  that  amount,  he  would  hive  been 
utided  to  their  dividend  opon  it  If  there  had  been 
^  joint  property,  then  Rintmer  might  have  proved  the 
13401.  with  the  deduction  of  4201.  or  9261.  under  Cor^ 
Wi  commission  with  the  joint  creditors,  or  he  might 
Iiaie  sued  the  solvent  partner  for  the  whole  amount^ 
'^lad  if  recovered,  the  assignees  must  hold  the  dividend 
!ka  account  with  the  solvent  partner.  That  is  the 
ingemeot  which  would  have  occurred  to  my  mind. 
[If  at  the  opening  of  the  commission  there  had  not  been 
due  to  Bruce  and  Warren^  upon  the  bills  accepted 
Corwan  ami  Co.  I  should  not  have  adjudged  Corson  a 
:rapt,  and  if  there  were  1001.  or  upwards  due,  tben 
their  aubsequent  proof  I  should  have  admitted 
only  for  the  sum  actually  due,  leaving  the  other 
ies  interetted  to  make  the  most  of  their  rights  by 
f  kgal  mode  which  th^  might  be  advised  to  adopt 
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jfjint  ere^hon  n  n^oujd  then  have  beeo  a  iquestion  whether  the  chan- 

tning  ont  a  ^ 

celior  would  have  placed  Bimmer,  and  also  Bmce  and 
Warren^  in  the  situation  in  which  they  are  left  by  this 
proce^ing  of  the  commi-ssioners  and  the  subsequent 
approbation  of  ijb  by  the  chancellor. 

In  the  case  of  the  tenkruptcy  of  the  banking-bou^eof 
Dtvaynei  and  Co.  William  Devujfnes  died  in  November 
1809 ;  his  four  partners  carried  on  business  in  the  name 
of  the  former  firm,  without  coming  to  any  settlenieDt 
with  the  creditors  at  the  time  of  the  death  of  Devapa. 

In  August  1810,  the  four  surviving  partners  became 
bankrupts. 

A  bill  had  been  filed  by  the  creditors  of  Deun/na 
and  Co.  for  an  account  of  the  assets  of  Deveyms,  and 
for  a  decree  to  admit  the  joint;  creditors  to  haw 
the  benefit  of  his  assets  after  his  separate  debts  are 
paid. 

The  petitioners  had  proved  debts  contracted  since 
the  death  of  Detaynes^  and  they  .petitioned  that  tbe 
dividend  might  be  postponed  until  alter  the  decfe^ 
should  have  been  obtained  in  the  cause. 

The  object  of  the  petition  was  this,  that  if  thedebU 
of  tlie  creditors  of  the  five  were  reduced  by  that  deciee^ 
then  the  dividend  of  the  creditors  of  the  four  would  be 
increased,  as  the  creditors  of  the  five  would  only  reoeiva- 
a  dividend  upon  the  sum  then  remainiDg  due  togetltf 
with  the  debts  of  the  four..  I 

If  the  petition  was  not  granted,  then  the  credUoiBd[^ 
the  five  would  receive  a  divi<iend  upon  their  whole  deh^ 
wiiich  would  diminish  .the  dividend  of  the  crediuwdl 
the  four,  and  then  the  creditors  of  the  five  woiddliiVf{ 
the  benefit  of  the  estate  of  Devaynes  besides^  »' 

Lord  Eldon  in  his  judgment  goes  into  much  abstrtClRr 
mso^iing  upon  the  rights  ^  the  creditors  Upon  tbedearii 
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of  one  partner  ao^inst  tb^  aurviving  partners,  and  the  The  partners 
representatiTe  of  the  deceased  partner,  the  deMh  off 

He  has  repeated  much  of  bis  general  doctrine  respect*  ^'^ 
iDg  partnerships  in  the  case  of  bankruptcy  which  I  have 
dted  in  the  preceding  cases. 

What  be  has  said  new,  I  think  in  this  case  is,  that 
upon  the  death  of  one  partner,  the  legal  remedy  of  a 
creditor  survives  against  the  existing  partners,  and  iipoa 
their  bankruptcy  the  debts  of  the  old  creditors  may  be 
proved  together  with  the  debts  of  the  new  creditors. 

la  equity  the  assets  of  the  deceased  after  the  paymept 
of  the  separate  debts  were  to  be  applied  as  the  estatt 
of  a  surety  to  supply  their  deficiency  under  the  estate 
of  the  four. 

But  not  to  the  extent  of  the  whole  deficiency.  They 
can  only  have  the  benefit  of  so  much  as  the  surviving 
ptrtoers  could  have  recovered. 

If  at  the  time  of  Divayneis  death  the  partnership  wai 
deicieot  100,0001.  then  the  sur\'iving  parlnen  could 
claim  from  the  assets  of  Devayntt  20,0001.  \ybich  the  ere* 
<iiton  of  the  five  would  have  a  right  to,  in  addition  to 
their  dividend  under  the  commission  of  the  four- 

But  the  chancellor  thought  he  had  no  power  to  compel 
tbem  to  resort  to  this  fund  first,  in  order  to  benefit  the 
oew  creditors  of  the  four,  by  having  the  joint  estate  of 
the  four  divided  upon  a  less  aggregate  of  debts  proved. 
He  therefore  refused  to  order  the  dividend  to  be 
postponed. 

This,!  think,  is  the  substance  of  that  important  case  in 
vhich  the  reasoning  is  very  subtle.  Exparli  Kenially 
l^VeublA.   1811. 

Tbe  commisiionera  constantly  exercise  a  discretion  in 
H^eriog  or  adjourning  dividends  as  they  think  will  bes| 
yioaiote  the  interest  of  tbe  creditors;  that  dUcretioa 
lieiDg  subject  to  the  controul  of  the  chancellor. 
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A  iq>arat« 
cooiBiiisaon 
agiiml  each 
panner* 


Where  there  is  no  joint  property,  if  there  is  t  aoW 
vent  partner/  the  joint  creditors  upon  petition  may  be 
allowed  to  prove  for  the  purpose  of  assenting  to  or  dis- 
senting from  the  certificate. 

They  have  an  interest  in  the  future  acquisitions  of  the 
bankrupt.  But  having  proved  for  that  purpose  they 
divest  themselves  of  the  power  of  bringing  an  action  by 
the  49  Geo.  3.  c.  121. 

One  joint  creditor  may  petition  for  himself  and  all  the 
other  joint  creditors. 

If  there  is  no  separate  estate,  a  separate  creditor  msjr 
prove  under  a  joint  commission  by  virtue  of  this  order 
as  a  mattef  of  course.  He  may  assent  to  or  dissent  from 
the  certificate;  and  the  separate  creditors  will  have  the 

benefit  of  the  bankrupt's  share  of  the  surplus,  when  all 
the  joint  creditors  are  paid. 

Having  now  considered  the  cases  in  which  there  is 
a  joint  commission  against  all,  and  the  cases  in  which 
there  are  separate  commissions  against  some  of  the 
partners  only,  I  shall  now  consider  the  cases  in  which 
there  is  a  separate  commission  against  every  partner^  bat 
no  joint  commission. 

This  case  is  not  within  the  general  order;  the  joint 
creditors  can  never  be  permitted  to  prove  under  a  sepa- 
rate commission  without  a  special  order  from  the  chan« 
cellor. 

If  there  are  no  joint  effects,  and  all  the  partners  are 
bankrupts,  then  from  the  authority  of  exparie  Ha^fimf 
Cooke^  248.  before  Lord  Tkurlow,  and  what  is  admitted 
by  Lord  Rossljfn  in  exparte  EUon,  the  joint  creditors  ma]f 
prove  the  whole  of  their  debts  under  every  commission; 
That  is  now  the  constant  practice.  But  if  there  is  any  joint 
property,  then  the  joint  creditors  must  have  that,  and 
that  only  amongst  them:  the  chancellor  will  order  them  to 


UPON  PARTNERS*  .  30^ 

tMfove  under  all  the  commisstionS)  and  that  the  assiglieea 
may  keep  distinct  accounts^  and  that  the  creditors  may 
assent  to,  or  dissent  from^  the  certificate  of  each  part^^ 
ner. 

In  some  instances  Lord  Rosslyn  ordered  the  commis* 
sioDem  in  each  commission  to  meet  and  divide  the  joint 
property  amongst  the  joint  creditors. 

Lord  Eldou  frequently  orders  all  the  joint  creditors 
to  proTe  under  one  separate  commission,  and  all  the  joint 
efiects  to  be  divided  under  that  commission. 

Where  there  are  no  joint  effects,  and  the  joint  credi-* 
tors  prove  the  whole  of  their  debts  under  each  commis* 
lioo,  and  the  sum  of  the  dividends  is  more  than  90e. 
in  the  pound,  how  each  shall  contribute,  I  have  con^ 
•idered  ante,  p.  282. 

A  joint  creditor  may  sue  out  a  separate  oommissioni  ^  i*"^  creditor 
^  then  under  that  commission  he  is  considered  to  every  leparaie  coa<» 
purpose  a  separate  creditor.    See  ante,  p^  285. 

If  he  can  so  take  out  a  commission  against  otie  part«* 

^i  be  may   take  out  a  separate  commission  agains^t 

ttcb  partner,  and  by  that  means  he  will  obtain  a  divi«> 

<iend  from  each  separate  estate  \  but  the  other  joint  cre« 

ditors  are  only  entitled  to  have  a  dividend  from  the  joint 

^tate,  if  there  is  any ;  if  there  is  not,  then  they  also  may 

bave  a  dividend  from  the  separate  estate  of  each  partner. 

If  a  joint  creditor  sues  out  a  separate  commissioa, 

against  one  partner  only,   and    separate   commission^ 

gainst  other  partners  are  sued  out  by  other  creditors, 

then  the  joint  creditor  who  had  sued  out  the  separate 

commission  would  stand  in  a  very  particular  situation ; 

he  would  be  entitled  to  a  dividend  under  one  separate  es^ 

late;  and  if  there  was  a  joint  estate,  whether  Ire  should 

bave  alsaadividend  from  that  or  from  the  separate  estate9 

■ndar  the  other  commissions  has  not  yet  been  deter^ 

?t2 
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Tbe  chancellor  would  perhaps  r>suoD  tbu  upon  \ 
tbal  baring  sued  out  a  commission  agaiut  jf.  be  fa 
elected  to  take  a  dividead  under  ^.'s  aepante  eslat 
he  cannot  therefore  take  a  dividend  also  under  the  joi 
estate,  and  being  in  fact  a  joint  creditor  he  cannot  tal 
a  dividend  under  the  separate  estates  of  B.  and  C 

It  has  not  yet  been  determined  whether  the  cbaocelk 
when  he  supersedes  a  separate  commission  sued  out  b}' 
joint  creditor,  because  there  is  a  Joint  commission,*) 
allow  such  petitioning  creditor  to  follow  the  sepsnl 
estate.  I  should  be  inclined  to  think  if  the  chancdic 
aupenedea  the  separate  commission,  all  its  consequeiKt 
aregone,  and  the  petitioning  creditor  is  placed  agaioi 
Uk  same  situation  as  all  other  joint  creditors. 
HowWotn"™-  Lord  Hardaicke  has  said,  "  where  there  is  a  joii 
BiiMl<Mia»  commission  against  two  partners,  they  must  each  t 
found  a  bankrupt,  and  though  one  of  them  should  di< 
the  commission  may  still  go  on  ;  but  if  one  of  tbe  joii 
traders  be  dead  at  the  time  of  taking  out  the  commisuc 
it  abates,  and  is  absolutely  void."  Beade^  t.  Btoik, 
1  Mk.  97. 

It  must  be  proved  that  each  has  committed  an  act 
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Nor  if  one  is  a  lunatic,  unless  the  circumstances  are  Ho^jowitooin-: 

.1  1111  miifioiis  ir«  to 

such  that  a  separate  commission  could  be  sued  out  against  be  lonrfijaMU 
the  lunatic.  Exparte  Laffton^  6  Ves.  434.  See  ante,  p.  45&., 
If  one  of  three  partners  is  an  infant,  there  cannot 
bea  joint  commission  against  the  other  two ;  for  the  con**. 
tract  is  not  with  them,  though  the  objection  was  not 
taken  in  Exparte  Jackson,  I  Ves.jnn,  131. 

A  joint  commission  issued  against  Benfield,  Boyd,  and  Dormant  part. 
Drummond. 

Bmfield  petitioned  that  the  commission  might  be 
saperseded,  because  it  did  not  include  all  the  partners^ 
Mwr  being  resident  at  Paris. 

Lord  Rosshfn  observed,  if  the  fact  were  prored^ 
that  there  was  another  partner  known  to  the  world,  the 
Goounisfluon  would  be  bad,  no  doubt;  but  they  cannot 
prove  that  by  their  own  secret  communication  with  a  dor* 
naat  partner.     Exparte  Benfield,  5  Fes.  424. 

Lord  Eldon  has  also  said,  "  suppose  the  creditor  does 
sot  know  that  there  is  a  dormant  partner,  be  would  have 
hit  option,  for  he  is  not  bound  to  consider  the  dormant 
ptrtner  as  his  debtor."     Exparte  Layton,  6  Vet.  434^ 

Where  a  separate  commission  was  taken  out,  and  the 
imgnecs  possessed  themselves  of  all  the  property,  the 
plaintiff  filed  his  bill  against  the  bankrupt  and  assignees 
Cmt  an  account,  as  being  a  partner. 

Master  of  the  Rolls.  **  Upon  the  claim  of  partnership 
let  up  by  this  plaintiff,  I  have  great  doubt  whether  uader 
Ifae  statute  of  King  James,  this  sort  of  partnership  couk) 
ktset  up,  whether  it  is  not  the  property  of  the  benk^ 
inpt  in  respect  of  the  bankruptcy  jupon  the  fact  itself.*' 
IBmford  V.  Dommeti,  4  Fes.  136.     1199. 

This  statute  was  clearly  intended  to  operate  against 
luch  secret  trusts  and  transactions. 

Wliere  a  separate  commission  issued  against  one  of 
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1^  two  partners,  but  before  the  assignment  was  execut 
the  other  partner  dieil,  it  was  held  the  commission  ai 
proceedings  were  valid. 

The  objection  to  it  was  not  very  intelligible.     £jpa; 
Smith,  5  r«.  295.    ISOO. 

The  following  case  lately  came  within  my  experieni 
Two  men  entered  into  pnrtnershrp  as  builders 
houses  t  in  that  dealing  they  contracted  the  petition! 
creditor's  debt,  who  sued  out  a  joint  comntission ;  t 
commissioners  thought  the  joint  dealing  was  not  a  tra 
ia^  which  subjected  them  to  (he  banhrupt  law. 

But  each  of  them  carried  on  a  distinct  trade.  Ea 
of  them  individually  being  a  trader  subject  to  the  ban 
nipt  law,  I  was  of  opinion  as  they  might  jointly  be  su 
at  law,  and  as  there  was  much  joint  property,  that  th 
miglit  be  declared  bankrupts  under  the  joint  commi 
.  sion  ;  but  several  professional  gentlemen  were  of  a  diifi 
«nt  opinion. 

How  the  chancellor  or  a  court  of  law  would  decide 
cannot  pretend  to  say. 

Many  important  queBtion^:  arise  what  is  joint  proper 
and  what  is  the  separate  property  of  each  partner. 
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the  ship  18  lost,  the  benefit  arising  from  that  insurance  is  What  w  joint 

.  .  _  1.1/.  oricparate 

clearly  his  separate  property.     One  may  think  fit  to  property, 
iosure,  the  other  not    Exparte  Parry,  5  Ves.  575.  1800. 

A  joint  commission  issued  against  Joseph  King  and  Lim  upon  the 
bi$  brother,  under  which  three  bills  of  exchange,  drawn  *"'^  **'* 
Id  the  name  of  the  firm  to  pay  his  separate  debt  had  been 
proved.    The  separate  creditors  of  the  brother  claimed 
a  lien  in  respect  of  that  proof  upon  Josrp/i*f  share  of  the 
surplus  of  the  joint  estate. 

Lord  Eidon  held,  that  the  brother's  separate  creditors 
bad  a  lien  or  right  to  be  paid  so  much  before  the  sur- 
plus was  divided.  Exparte  King,  1  Rose,  213.  17  f^es. 
115. 

He  clearly  by  that  proceeding  had  taken  out  so  much 
more  than  bis  share. 

Where  one  partner  becomes  a  bankrupt,  and  the  siir- 
Tivora  carry  on  trade  with  the  partnership  effects,  the 
asaigoees  of  the  bankrupt  are  entitled  to  a  share  of  the 
profits  produced  from  the  joint  stock  till  the  bankrupt's 
ahare  is  completely  disposed  of.  Crawshay  v.  Collins, 
15  Fes.  218. 

If  there  is  any  joint  property,  even  to  the  amount  of 
five  pounds  or  five  shillings,  when  the  commission  is 
sued  out,  the  joint  creditors  must  take  a  dividend  from 
tbat,  and  out  of  that  only ;  the  costs  of  the  general  pro- 
ceedings of  the  commission  must  be  paid  by  the  joint 
and  separate  estates  according  to  the  value  of  the  estates. 
If  then  one-tenth  or  one-hundredth  part  of  the  separate 
estates  are  applied  to  the  ex  pence  of  the.  commibsion, 
then  one>tenth  or  one-hundredth  part  of  the  five  pounds 
or  five  shillings,  must  be  also  so  applied,  and  the  remain- 
der  only  must  be  divided  amongst  all  the  joint  creditors, 
except  there  is  a  surplus  from  a  separate  estate. 

But  if  there  should  chance  to  be  no  joint  property. 
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then  the  joint  creditors  Diust  prove  aud  receive  dividends 
under  every  separate  estate,  till  tliey  receive  the  whole. 
C^  their  debt«. 

The  rest  of  the  law  of  partnership  in  bankruptcy  wilF 
IwfivCD  under  the  proof  of  debts,  post. 


Genehal  Oadcr,  8th  March,  179A, 

SECOND  PART. 

Choke  of  a  New  Atsignee. 

S.  I  do  further  order,  that  ia  case  an  assignee  (= 
tuignees  of  any  bankrupt  or  bankrupts,  shall  becons 
bankrupt  after  the  date  of  this  my  order,  such  bankrup' 
assiguee  orassignces  shall  be  removed,  and  shall  be  n< 
longer  an  assignee  or  assignees  of  the  estate  and  effecfJ 
bfTbe  'said  bankrupt  of  bankrupts  ;  and  that  upon  tbe 
death  or  bankruptcy  -which  shall  from  lienceforth  happen, 
6f  any  assignee  or  assignees,  upon   application  made  to 
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to  vote  in  the  cboice  of  assignees,  and  any  person  or 
persons  duly  authorised  by  any  such  creditor,  or  credi* 
ton  not  present  at  such  meeting,  do  then  ami  there  prp* 
ceed  to  such  choice  accordingly ;  and  after  such  new 
tsiigaee  or  assignees  shall  have  been  so  chosen,  I  do 
order,  that  all  proper  parties  do  join  in  an  assignment  of 
the  estate  and  effects  of  the  said  bankrupt  or  bankrupts,  so 
as  that  the  same  may  be  duly  vested  in  the  new  assignee 
or  assignees,  and  in  the  surviving  or  solvent  assignee  or 
atsignees,  {if  any  such  there  t>e.)  See  Vol.  1.  p.  308. 
Wbat  is  tbere  said  of  the  choice  of  assignees  originally 
till  be  in  general  true  of  the  cboice  of  a  new  assignee. 

Lord  Uardwicke  has  said,  "  it  would  be  extremely 
"  bard  to  exclude  persons,  who  may  perhaps  be  the 
"  greatest  creditors,  till  an  account  is  determined,  which 
*  may  be  the  work  of  several  years :  and  as  it  may  be 
**  necessary  and  convenient  that  assignees  slioukl  imme- 
**  diately  be  chosen,  the  commissioners  are  not  critically 
**  to  examine  intathe  debt,  but  to  admit  creditors  upon 
'^  their  oath  for  wbat  tbey  swear  is  dye  to  them,  as  they 
"  will  still  be  liable  to  an  account  afterwards."  Exfmrtt 
SimptoH,  I  J(L  68.    1744. 

And  in  the  same  case  afterwards.  Lord  Hankricke 
said,  if  the  petitioner  was  not  to  be  admitted  as  a  cre- 
ditor, it  would  be  laying  down  a  rule  tliat  every  account 
where  there  is  mutual  credit  between  bankrupt  and  ere* 
ditor  must  first  be  settled  before  he  can  be  admitted  to 
vote  in  tbe  cboice  of  assignees,  and  would  be  productive 
iif  very  bad  consequences.  JExparte  Simpson,  I  Aik*  1% 
174i. 

Notbiog  is  so  likely  to  mislead  inexperienced  commis- 
sioners as  these  two  opinions  of  Lord  Uardwicke.    Tbe 
ceamiisioners  may  adjourn  the  choice  of  assignees  till 
tbey  Moertain  wbat  ia  due    to  the  daimaot    But  if 
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they  admit  the  proof  for  one  purpose,  viz.  the  choice  of 
assignees,  it  must  be  available  upon  the  proceedtnga  for 
er^y  other  purpose ;  and  if  they  have  acted  erroneouely 
in  admitting  the  proof,  they  cannot  correct  the  error  by 
expunging  it.  The  present  practice  of  those  with  whom 
I  act,  is  to  admit  the  proof  of  so  much  as  n  undisputed 
oflly.and  if  the  creditor  can  afterwards  make  out  a  right 
to  prove  more,  additional  proof  is  admitted,  from  wbich 
he  derives  all  the  corresponding  rights  of  his  proofs. 

Sir  Matthew  Bloxam  being  assignee,  and  having  a  con- 
siderable interest  adverse  to  the  creditors  at  lai^.  Lord 
EldoH  ordered  that  the  commissioners  should  proceed 
to  the  choice  of  another  assignee,  who  should  have 
liberty  to  examine  his  account.  When  such  an  interest 
appeared  at  first,  he  would  be  removed  ;  but  when  such 
an  assignee  had  acted  for  a  long  time,  the  practice  of 
adding  another  assignee  was  preferable.  Exparte  Sur* 
tm. 

If  an  assignee  was  to  abuse  his  trust  by  selling  the 
estate  or  property  at  an  under  value,  the  chancellor  could 
vacate  the  assignment  or  bargain  and  »ale,  in  consequence 
t^f  which  the  purchaser's  title  would  be  gone,  and  tbe 
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Dfst  ^tute»  the  13  Eliz.  c.  7.  and  bis  is  a  debt  under 
that  and  every  other  bankrupt  statute.  The  acts  of  par-^ 
litment  have  made  no  distinction  between  joint  and 
separate  debts.  They  are  all  creditors  under  the  sta* 
tutes,  or  they  could  have  no  power  to  sign  or  oppose 
the  bankrupt's  certificate. 

But  this  arrangement  with  respect  to  the  payment  of 
tbeir  debts  is  founded  upon  general  orders,  or  special 
decisions  of  the  chancellors  dehors  thestatutes,  being  sup- 
posed to  be  such  as  are  not  repugnant  to  the  statutes^ 
and  being  most  promotive  of  justice  conformably  to  the 
principles  of  English  law  andeqqit}'. 

In  the  case  of  a  separate  commission  in  which  the 
cbancelior  ordered  a  new  choice  of  assignees,  he  refused 
pemiissioQ  to  the  joint  creditors  to  vote;  he  said  he 
thought  the  practice  of  letting  joint  creditors  vote  in  the 
choice  of  assignees  under  a  separate  commission  wrong ; 
he  did  not  conceive  Lord  Rosslyiis  general  order  was  by 
tny  nieans  intended  to  alter  the  rights  of  joint  and  sepa* 
rate  creditors  with  regard  to  each  other ;  and  the  choice 
of  assignees  was  to  be  by  the  creditors,  who  before  went 
in  by  their  right  under  the  act  of  parliament,  not  under 
the  effect  of  a  particular  order  made  here.  Exparie  Long* 
man,  IS  Tes.  71.     ISll. 

In  a  late  case  in  which  the  commissioners  would  not 
permit  a  creditor  to  prove  till  the  assignees  were  chosen, 
because  he  would  probably  choose  himself,  and  they 
thought  that  he  had  interest  adverse  to  the  interests  of 
the  general  creditors.  Upon  his  petition  to  prove  and  to 
be  allowed  to  vote  in  the  choice. 

Lord  Eldon  observed,  it  seemed  to  me  an  extremely 
disputable  principle  in  a  court  of  justice,  that  a  man 
aball  not  vote  in  the  choice  of  assignees,  because  if  cho- 
assignee  I  should  remove  him ;  that  it  is  assuming 
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that  be  would  exercise  that  right  for  the  purpose  of 
chooEing  himself. 

\Vitb  regard  to  tlie  power  of  llie  Lord  Chancellor  to 
remove  aii  assignee  afterwards,  if  be  has  an  interest 
adverse  to  tbe  other  creditors,  it  is  too  late  now  to  dis- 
pute that  power  which  has  been  constantly  exercised ; 
and  it  ii  usually  stated  from  the  bar,  as  raising  a  prima 
^cie  case  for  removal,  that  nothing  has  been  done  by 
tbe  assignee  since  his  election;  and  that  he  has  a  mate- 
rial adverse  interest.  The  court  has  in  many  cases 
nodified  that  rule.  Assuming  that  to  be  the  rule,  if 
the  assignee  has  been  permitted  to  act,  ifeales  have 
been  made,  and  transactions  of  importance  have  taken 
place  since  bis  election,  the  rule  has  been  modified  by 
limiting  the  exercise  of  his  powers  in  that  character, 
and  ^ving  powers  to  others  who  bad  no  adverse  inter- 
est, to  prevent  the  mischief  that  would  arise  from  hav- 
ing an  assignee  with  an  interest  adverse  to  the  other  cre- 
ditors. Accordingly  in  a  very  late  case,  one  of  two 
■angnees  having  an  adverse  interest,  I  directed  an  action 
to  be  brought  by  the  other  assignee  against  bim  ;  and 
that  be  should  adnsit  the  plaintiff  to  be  tbe  sole  as- 
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act  required  a  distinct   stamp   for  each  party.     £jr« 
parte  fVolky,  July  4, 1800. 

It  should  seem  that  eveiy  letter  of  attorney  is  a  deed^ 
and  therefore  that  a  seal  is  necessary  to  its  validity. 

It  ought  to  be  stamped  before  the  election,  and  that 
the  choice  of  the  assignees  on  the  day  appointed  cannot 
be  affected  or  altered  by  its  being  stamped  afterwards. 
It  ought  not  to  direct  the  attorney  to  vote  in  favour  of 
a  particular  person,  but  he  ought  to  have  the  same  power 
and  discretion  as  the  principal  and  constituent  himself 
would  have,  if  he  were  present.  Witton  v.  Demriumf 
Ambler  ^  81^ 

I  forbear  to  say  more  at  present  upon  the  three  last 
questions,  as  they  have  been  fully  argued  in  the  couit^ 
and  are  now  waiting  for  the  chancellor's  judgment 
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THIRD  PART. 

Assignee  a  Bankrupt. 

3.  And  I  do  further  order,  that  when  the  assignee  or  as- 
signees of  any  bankrupt  or  bankrupts  shall  have  become 
bankrupt,  the  commissioners  named  in  the  commission 
or  commissions  against  such  assignee  or  assignees  do 
proceed  to  take  an  account  of  the  estate  and  effects,  of 
the  bankrupt  or  bankrupts  come  to  the  hands  of  the 
assignee  or  assignees  who  shall  have  so  become  bankrupt, 
and  of  his  or  their  assignee  or  assignees,  or  to  the  hands 
of  any  person  or  persons  by  their,  or  any  of  their  order, 
or  for  their  or  any  of  their  use,  in  the  taking  of  which 
account  the  commissioners  are  to  make  to  all  parties  all 
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just  allowances;  and  1  do  t'urtlier  order,  that  sucli  parU 
of  the  estate  or  efTects  of  the  bankrupt  or  bankrupt' 
IvhoseasBigneeorassignees  »ltall  have  so  become  bankrupt 
as  ahall  be  then  remaining  in  irpecie,  and  also  all  books, 
papers,  and  writings  in  the  custody  or  poiver  of  the  eaid 
bankrupt  assignee  or  assigcict's,  or  of  his  assignee  oi 
aaaiguees,  relating  to  the  said  bankrupt  or  bankrupts,  oi 
his  or  their  estate  or  etl'ects,  be  delivered  over  to  the  new 
assignee  or  assignees,  if  any  such  shall  have  been  chosen, 
and  the  solvent  assignee,  or  assignees  if  any  such  there 
*be,  or  to  the  solvent  assignee  or  assignees,  if  no  new 
assignee  or  assignee  shall  have  been  chosen,  and  that 
Buch  new  assignee  or  assignees,  if  any  such  have  been 
then  cboseD,  and  the  solvent  assignee  or  assignees,  (if 
any  such  there  be),  or  the  liolvent  assignee  or  assignee* 
only,  if  such  new  assignee  or  assignees  shall  not  have 
been  chosen  be  admitted  creditors  under  the  commissioD 
Or  commiBsions  against  such  bankrupt  assignee  or  as- 
signees, for  what  shall  be  so  found  due  from  the  estate 
or  effects  of  such  bankrupt  assignee  or  assignees;  and 
for  the  better  taking  the  account  before  directed,  all 
parties  are   to   be   examined   upon    interrogatories    or 
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General  O&der,  Stb  March,  1794. 

FOURTH  PART, 

Mortgages* 

4.  And  I  do  further  order,  that  upon  ttpplicatioti  to 
the  major  part  of  the  comfnissioners  named  in  any  com- 
misBion  of  bankrupt,  by  any  person  or  persons  claim* 
iog  to  be  a  mortgagee  or  mortgagees  of  any  part  of  the 
bankmpfs  estate  or  effects,  the  said  commissioners 
Aall  proceed  to  enquire  whether  such  person  or  per« 
KMtt  is  or  are  a  mortgagee  or  mortgagees  of  any  part  of 
the  bankrupt's  estate  or  effects,  and  for  what  consider- 
ation and  under  what  circumstances,  and  if  the  commis* 
tioiien  shall  find  such  person  or  persons  is  or  are  a  mort- 
gagee or  mortgagees  of  any  part  of  the  bankrupt's  estate 
ordfects,  and  no  sufficient  objection  shall  appear  to  the 
title  of  such  mortgagee  or  mortgagees  to  the  sum  claimed 
by  him  or  them,  under  such  mortgage  or  mortgages^ 
that  the  commissioners  do  then  proceed  to  take  an  ac- 
count of  the  principal,  interest,  and  costs  due  upon 
such  mortgage  or  mortgages,  and  of  the  rents  and  pro- 
fits of  the  mortgaged  premises  received  by  such  mort- 
gagee or  mortgagees,  or  by  any  other  person  or  persons 
hy  bis,  their,  or  any  of  their  order,  or  for  his,  their,  or 
Soy  of  their  use,  in  case  such  mortgagee  or  mortgagees 
^hall  have  been  in  possession  of  the  mortgaged  premises, 
or  of  any  part  thereof,  and  that  the  commissioners  do 
then  cause  due  notice  to  be  given  in  the  London  Gazette, 
and  in  such  other  of  the  public  papers  as  they  shall 
think  fit,  when  andwhere  tbe  said  mortgaged  premises  are 
to  be  sold  before  them,  or  by  public  auction  at  any  other 
l^ape  or  places,  if  they  shall  so  think  fit,  and  that  such  sale 
be  m^de  accordingly :  and  I  do  further  order,  that  all 
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proper  parties  do  join  in  the  conveyance  or  conveyanc* 
to  the  purchaser  or  purcha<ierR,  a^  the  said  commissiot 
ers shall  direct;  nnd  I  do  further  order,  that  the  monit 
to  arise  from  such  sale  be  applied  in  the  first  place  i 
payment  of  the  expences  attending  such  sale,  and  then  i 
payment  and  satisfaction  of  what  shall  be  found  due  i 
Buch  mortgagee  or  mortgagees  far  principal,  interest  ar 
costs,  and  that  the  surplus  of  the  said  oiooiee  (if  any,)  1 
paid  to  the  assignees  of  the  estate  and  effects  of  the  sa 
bankrupt;  but  in  case  the  monies  to  arise  from  8U< 
sale  shall  not  be  sufficient  to  pay  and  satisfy  what  shi 
be  so  found  due  to  such  mortgagee  or  mortgagees,  1 1 
order  that  such  mortgagee  or  mwtgagees  be  admitted 
creditor  or  creditors,  under  such  commission  for  sue 
deficiency ;  and  to  receive  a  dividend  ordividends  therec 
out  of  the  bankrupt's  e^tnte  or  effects  rateably  and  i 
proportion  with  the  rest  of  the  creditors  seeking  reli 
under  the  said  commission,  but  so  as  not  to  disturb  ar 
dividend  or  dividends  then  already  made;  and  for  tt 
better  making  such  inquiry, nnd  taking  sucb  account! 
aforesaid,  and  making  a  title  to  such  purchaser  or  pu 
chasers,  I  do  order  that  all  parties  be  e^camined  by  tl 
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Tlie  tUtute  says  only  that  the  assigneee  Appointed 
by  the  commiBsioaers  shall  redeem;  the  conditional 
grantor  proi)«bly  at  tlie  first,  had  only  his  choice*  whe- 
ther he  would  have  his  pledge  6r  his  dividend  upon  the 
whole. 

Id  the  first  case  I  find  upon  a  mortgage  in  bankruptcy.  Mortgagee  ad- 

,  mitteil  to  prmr« 

toe  mortgagee  had  both  a  mortgage  and  a  bond,  the  ere*  the  deacicncy. 

ditor  would  then  have  a  right  to  prove  under  the  bond  all 

that  was  due  upon  it,  and  that  would  be  the  deficiency  of 

the  mortgage.      That  has  introduced  the    practice  of 

albwiag  the  proof  in  all  cases  for  the  deficiency  upon  a* 

sale  of  the  mortga.i^ed  premises,  pledge,  or  lien,  though 

tbere  is  no  bond,  note  or  other  security. 

The  plaintifi*  had  a  mortgage  and  a  bond  for  money 
lent,  equity  of  redemption  was  mortgaged  in  like  manner, 
and  the  second  mortgagee  had  also  a  bond :  the  mort- 
gtgor  became  a  bankrupt,and  the  first  mortgagee  brought 
a  bill  to  have  the  premises  sold,  and  if  they  fell  short,  as; 
tbey  did,  for  so  much  as  they  did^  that  the  mortgi^^ee 
nigbtjoome  in  as  a  creditor:  it  was  so  decreed,  and  the 
second  mortgagee  was  to  stand  upon  his  bond.  Wisenum. 
▼.  Curhimnell^   1  Eq.  Ca.  Ab.  312.     1695. 

Where  there  are  a  first  and  second  mortgagee,  the 
second  mortgage  may  petition  tlie  qhanceilor  that  the 
premises  may  be  sold,  as  appeftrs  by  the  following  case 
decided  by  Lord  llurdmcke  soon  after  he  became 
cbaacellor,  or  he  may  now  apply  to  the  commissioners 
under  the  general  order. 

Upcot^  a  mfirch-4nt^  mortgaged  land^  to  JV.  for  11501. 
and  afterwards  mortgaged  the  same  together  with  other 
iaods  to  HolwelU  as  a  collateral  security  for  5001.  ^lue  by 
the  said  U.  to  //.  by  bond,  and  about  ten  days  after- 
wards U,  was  declared  a  bankrupt.  Part  of  the  pre- 
mises were  sold  for  10501.  and  the  money  paid  to  W. 

TOL.  II.  Y 


339  MORTGAGES. 

Mortcigeeid.  but  the  commisMoners  refiisinj  to  sell  the  residue,  auij 
the deftj^utjT  Uie  assignees  refusing  to  satisfy  the  demaiHl  of  H.  or  tc 
admit  him  to  have  any  share  of  the  bankrupt's  estate,  h( 
petitioned  for  a  sale  to  be  made  of  the  rest  of  the  mort 
gaged  premises.and  the  money  to  be  applied  towards  tht 
discbarge  of  the  demands  of  If.  and  himself,  and  in  case 
of  any  deficiency,  then  to  be  admitted  a  creditor  on  tin 
said  bankrupt's  estate,  for  what  sliould  reniairi  due  aftei 
Bucb  sale  and  application  as  iil'oresaid,  and  to  stay  anj 
dividend  in  the  mi^aii  time.  Whereupon  the  Lord  Chan- 
cetlor,  upon  hearing  counsel,  referred  it  to  the  commis- 
Bioners  to  take  an  account  of  wlmt  was  due  to  IV.  and  // 
respectively,  for  principal  and  interest  on  their  respec 
tive  mortgages,  and  ordered  so  much  of  the  said  mort 
gaged  premises  as  remain  unt^old,  to  be  sold  to  the  bes 
bidder,  and  the  monies  arising  to  be  applied  to  the  dis 
cbaige  of  ail  principal  and  interest  due  to  the  said  AC.  it 
the  first  place,  and  then  of  the  said  H.  together  with  hii 
costs  of  application,  by  petition  to  this  court  to  be  set 
tied  by  the  said  commissioners  ;  and  in  cose  the  petitionei 
and  assignees  should  ditfer  about  the  same,  and  if  tb( 
same  should  not  prove  sunicient  to  pay  the  petitionei 
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wbicb  mortgage  was  in  1794  assigned  to  tbe  petitioner.  Atecondjoort- 
10  1796  a  second   mortgage  of  the  same  premises  for  compelled  to 
8001.  was  made  to  Joseph  Cock/ieid.     In  1798,  a  com-'^^*"  ""^ 
mission  of  bankruptcy  issued  against  the  mortgagor. 

The   petitioner  applying  to  the  commissioners  under 
the  general  ordtr  for  a  sale  of  tbe  mortgaged  premises, 
they  were  sold  accordingly   for  14431. 15s.    I'he  sum 
due  to  the  petitioner  was  1075L     The  second  mort* 
gtgee  not  having  attempted  to  prove  his  debt,  and  insist- 
iDg,tbat  for  that  reason  his  right  would  not  be  affected  un- 
der tbe  general  order,  chose  to  rest  on  his  security;  and 
refused  to  join  in  the  sale.     The    petition  therefore 
prayed  that  the  second   mortgagee  may  be  ordered  to 
convey  the  mortg:\ged  premises  Co  the  purchasers  upon 
being  paid  the  re^'due  of  tbe  purchase  money ;  deduct- 
ing the  principal  and  interest  due  to  tbe  petitioner,  an4 
the  expences  of  the  sale  of  this  application. 

Lord  Chaficellor  Rossl^n.  I  do  not  think  my  order 
will  extend  to  a  second  mortgagee.  I  have  no  authority, 
sitting  in  bankruptcy,  except  where  tbe  equity  of  re* 
<lemption  is  in  the  bankrupt  Here  it  is  not  the  bank- 
nipt*s  property,  till  the  second  mortgagee  is  satisfied.  If 
the  second  mortgagee  claims  any  thing  as  a  creditor,  I 
have  a  bold  upon  him  no  doubt  The  petitioner  went 
before  tbe  commissioners,  thinking  tbe  estate  was  not 
^ugh  for  the  first  mortgage ;  but  by  accident  it  has 
turned  out  to  be  of  more  value  than  the  first  mortgage; 
^d  the  second  iDortgagee  thinks  it  of  more  advantage 
to  exercise  tbe  right  he  has  of  redemption.  I  cannot 
make  them  a  title,  unless  they  will  pay  the  second  mort- 
gage as  well  as  the  first.  Peiilion  dismissed.  Exparie 
Jackson,  5  Fes.  Sol.     1£00. 

Where  the  second  mortgagee  will  not  consent  to  join 
ifl  a  sale,  the  assignees  may  request  the  commissioners 

y  2 
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ifawtiie  anie-  tD  cflll  beforethem  the  two  mortgages,  wliicb  they  bar* 
v^lhrreBn  •  power  'o  ^Ot  ^^  to  examine  ihem  with  respect  ti 
Us  oMiKH"- the  principal  and  interest  due  upon  their  respectivi 
niortf^ages  ;  and  tbeii  the  assignees  might  advertise  thi 
premises  subject  to  the  two  murtgases,  and  if  there  wa: 
9ny  advance  upon  the  aggregate  of  what  is  due,  thi 
anigneeaor  the  ptircliaser  mutt  redeem  both.  If  then 
VRs  no  adTence,  Uie  mortgagf^s  would  be  left  to  tbci 
usual  remedy,  simI  the  creditors  would  have  no  furthe 
interest  in  the  premises. 

It  umhl  become  a  Geriotis   qiie^ition  if  either  mort 

gagee  should  refuse  to  Join  in  ibe  sale  before  the  com 

niissioners,  whether   tliey  or   the  chancellor  would  bi 

bound    afterwards   to  accede  to  his  petition,  that    tin 

estate  bhould  be  sold,  and  that  he  should  prove  the  de 

SciepGy,  if  any,  under  the  commission. 

MortpEce  ^^  i>  creditor  or  a  second  mortgagee    sbaodona  hii 

prDvmg  iindrr  juortcsKe,  Dt   pledijc,    and    Drovcs   his  debt  under  thi 

cannatievorttocooiniission,  froHi   a  mistaken  opinion  of  the  value  o 

tike  security,  the  chancellor  will    not  afterwards  per 

mit  him  to  have  the  benefit  of  the  security.     Lord  E/Jai 

cfbs^rved  that  iitconvenieiice  would  arise  from  admittinj 


I  should  scarce  think  this  opiuioH  would  be  adopted 
by  oiber  judgeSi  for  the  mortgagee  is  to  receive  bi^  debt 
free  from  all  costs.  This  duty  will  of  necessity  fall  upon 
Ibe  other  creditors^  whom  it  was  the  object  of  the  statute 
to  relieve. 

It  surely  is  the  bankrupts  property  vfrhich  is  sold,  and 
tbit  is  expressly  exempt  from  the  auction  duty  by  19 
Geo.  3.  c.  d(i  which  see  post. 

Upon  an  application  to  the  chancellor  that  the  sale  of  ^JJ?JM^ 
the  mortgaged  premiBes  migbt  be  in  the  country.  Lord 
Tkurlom  said,  the  court  gives  no  directions,  but  leuves  it 
to  tke  commissioners,  who  will  sell  ia  the  manner  they 
tbiok  most  advantageous.  ExpmU  Cotnings^  1  Fe$.  jwu 
1790, 

Where  there  waft  a  uftortgage,  and  a  judgment  entered  Judgment  vtA 
up  afterwards  for  a  fu rtlier  sum»  and  docketted  by  the  °^'^^^^* 
mortgagee,  and  then  a  second  mortgage,  and  the  mort- 
|8gor  then  became  bankrupt ;    the  second   mortgagee 
filed  his  bill  against  the  first  mortgagee,  and  against  the 
bankrupt  and  his  assignees,  praying  that  he  might  re« 
deem  the  first  upon  payment  of  what  was  due  upon  the 
first  mortgage  alone,   and  against  the  assig'Oees  for-  a 
foreclosure  or  sale,  and  that  the  deficiency  if  auy  may  be- 
proved. 

The  5rst  mortgagee  insisted  that  lie  might  tack  the 
judgment  to  the  mortgage,  and  that  he  should  be  paid 
both  before  it>e  second  mortgagee^ 

The  Master  of  the  Rolls.  *'My  opinion  continues  clear- 
ly that  the  subsequent  bankruptcy  cannot  in  any  d^ree 
effect  the  mortgagee ;  who  before  the  bankruptcy  has  a 
ceoiplete  lien  upon  the  land  as  well  for  the  judgment  a^ 
the  mortgage  debt  ThV3  statute  relates  only  to  judg- 
ments that  continue  merdy  such  at  tlie  time  of  the  bank- 
WjptC'y ;  not  to  those,  which  have  aci^uired'  aUrhi^eiRict 
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ndirm*ot»na  of  an  actual  mortgage  ;  as  is  the  case  of  a  ju<l<:infnt 
*"""  obtained  by  a  party  having  an  autecedeDt  mortgage. 
Baktr  v.  Warm,    16  Tfi.  397. 

This  is  a  very  important  subject,  and  it  is  probable 
that  cases  will  occtir,  in  which  it  niity  still  be  farther 
investigated. 

Judgments  sntl  inortgEtges  were  expressly  noticed  by 
the  legislature,  in  the  case  of  bankruptcy,  in  the  same 
statute,  viz.  in  the  21  Jac.  c.  W. 

By  section  9,  judgments  vrliereof  there  is  no  execution 
er  extent  served  or  executed  upon  any  lands,  goods  or 
other  estates  of  the  bankrupt,  sliall  not  be  relieved  for 
mofe  tiian  a  rateable  partof  the  just  and  due  debt  with 
the  other  creditors." 

A  judgment  unexecuted  is  therefore  against  other 
creditors  in  bankruptcy  of  no  higher  obligation  than  any 
ttnnple  coDtract  debt. 

By  section  13,  of  the  same  statute,  att  conditionat 
estates,  viz.  mortgages,  must  be  redeemed  by  the  com- 
missiODsrs  or  their  assignees. 

If  ^.  has  a  judgment,  he  must  have  a  dividend  only  ; 
if  B.  has  ft  mortgage,  he  must  be  paid  in  full,  if  the 
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Tnent  to  his  mortgage  of  a  bankrupts  estate,  because  no  Judgment  ind 
judgment  unexecuted  will  aflfect  a   bankrupt's  estate p'"^  ** 

The  law  with  respect  to  tacking  judgments  to  mort? 
gages  will  be  true  with  respect  to  the  mortgagor  him* 
self,  his  heir  at  law,  and  executor,  when  no  bankruptcy 
intervenes ;  but  it  seems  to  be  irreconcileable  with  the  sta* 
tute  and  the  interest  of  the  other  creditors  that  a  judg- 
ement should  be  paid  in  full  merely  because  it  has  been 
obtained  by  the  same  person  who  has  a  mortgage  from 
the  bankrupt 

Where  there  is  a  mortgage,  a  judgment  recovered  by 
the  first  mortgagee,  and  then  a  second  mortage,  if  the 
estate  is  only  sufficient  to  pay  two  out  of  the  three,  there 
might  be  some  reason  to  prefer  the  judgment  to  the 
second  m^ortgage,  because  that  would  make  no  diflerence 
to  the  creditors. 

Butif  the  estate  is  sufficient  to  pay  all,  then  the  cre- 
ditors have  reason  to  object  that  the  judgment  creditor 
should  be  paid  in  full  to  their  loss  and  prejudice. 

The  effect  of  a  judgment  united  to  a  mortgage  in 
bankruptcy  will  probably  some  time  undergo  furtiier 
consideration. 

Where  there  was  a  judgment  confessed  by  the  bankr 
rupt  to  Orlebar^  and  then  he  articled  to  sell  his  estate, 
but  became  a  bankrupt  before  a  conveyance,  part  of  tiio 
.  purchase  money  being  paid,  and  G50I.  remaining  unpaid* 
Orlebar  brought  his  bill  against  the  purchaser,  the  bank- 
rupt and  his  assignees,  to  have  the  6501.  paid  to  him  in 
satisfaction  of  his  judgment;  but  the  court  (the  Master 
(rf  the  Rolls)  dismissed  the  bill,  having  observed  that  tiie 
tsaignee^  upon  conveying  the  estate  to  the  purchaser 
muAt  receivethe  6a0l.  and  that  Mr.  Orlebar^  the  judgment 
creditor,  must  come  in  for  a  proportion  only  with  the 
rest  of  them.     Or/ebar  v.  Fletcher,  1  P.  IVms.  737- 
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rndctnmtuid  Iq  that  caae  it  is  stated  that  it  seemed  to  be  agreed 
that  if  a  trader  seized  of  land  in  feeshoiild  confess  a  judg- 
ment to  A.  and  then  sell  the  land  to  B.,  and  afterwards 
become  a  bankrupt,  though  A.  the  judgment  creditor 
could  not  come  in  upon  the  bankrupt's  estate  for  any 
ntore  than  his  proportion  with  the  other  creditors,  yet 
he  TCpuk)  beat  liberty  to  extend  his  Judgment  against 
tbe  purchaser  who  bought  the  land  prior  to  the  bank- 
niptcy. 

The  difficulty  consists  in  thix,  that  the  judgmetit  is  8 
Ueo,  which  is  to  be  preferred  to  a  subsequent  mort- 
gage; the  Bubeequent  mortgage  is  to  be  preferred  to  the 
geoeral  debts  of  creditors,  and  the  general  debts  in  bank- 
ruptcy are  upon  an  equality  with  the  judgment. 
■moTofdea-  Ttttse  rights  and  interests  are  diificult  to  be  recon- 
lencjr.  ^^  ,  1^^^  ^  judgment  united  with  a  mortgage  I  cannot 

tbhriiwas  intended  to  be  treated  as  a  mortgage  against  the 
general  creditors  where  the  debtor  became  a  bankrupt 

The  bankrupt  was  indebted  to  the  petitioner  in  the 
sum  of  46001.  but  he  had  a  mortgage  of  certain  copyhold 
premises,  which  the  petitioner  stated  could  not  be  sold 
for  more  than  30001.  and  if  they  were  sold  for  more,  he 
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He  nays  that  he  wishes  the  mortga^  to  stand  as  a  Pn»r  of  duftp 
secarity  only*for  a  certain  part  of  his  debt :  if  there  is  a 
surplus  upon  that  part,  it  will  go  to  the  assignees ;  and  if 
there  is  a  deficiency*  he  wilt  afterwards  be  allowed  to 
prove  that,  just  as  if  the  mortgage  bad  been  only  to  the 
extent  of  the  limit  be  fixes  upon;  but  the  whole  is  • 
debt  bearing  interest,  which  must  be  reckoned  to  the 
date  of  the  commission. 

If  there  is  a  deficiency  to  be  proved,  interest  roust  belottmiu 
leckoned  only  to  the  date  of  the  commission.    Esparte 
Badger,  4  Fes.  165.    See  Vol.  1.  p.  53. 

If  there  is  a  surplus  the  interest  must  be  calculated  to 
the  time  of  the  sale,  and  still  further  till  the  mortgagee 
leceives  bis  principal. 

If  the  proceeds  will  pay  the  principal  and  interest 
bqrond  the  date  of  the  commission,  but  not  to  the  time 
of  the  sale,  the  mortgagee  will  be  entitled  to  the  whole, 
hot  will  have  no  right  to  prove  any  thing  under  the 
commission. 


Equitable  Mortgage. 

Lord  Eldon  has  declared,  it  has  long  been  settled  that 
s  mere  deposit  of  title  deeds  upon  an  advance  of  money^ 
without  a  word  parsing,  gives  an  equitable  lien.  Expart^ 
langstpn,  17  Fes.  ^0. 

The  following  is  the  first  report  and  decision  upon  the 
subject : 

A  lease  having  been  pledged  by  a  person  (who  after- 
wards became  a  bankrupt,)  to  the  plaintiff  as  a  security 
for  a  sum  of  money  lent  the  bankrupt,  the  pledgee  brought 
this  bill  for  a  sale  of  the  leasehold  esUite* 
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DfposHoT  Mr.  Lloyd  for  the  plaintiff  merely  stated  the  case,  and 

that  the  plaiutifThada  lien  upon  the  estate.' 

Mr.  Ketiyon  for  the  defendants,  the  assignees,  insisted 
the  plaintiff's  claim  waa  against  the  law  of  the  land,  for 
that  it  would  be  cbnrging  land  without  writing,  which  is 
against  the  fourth  clause  of  the  statute  of  frauds. . 

Lord  Loughborough.     In  this  case  it  is  a  delivery  of 
the   title  to  the   plaintiff  for  a  valuable  consideratioo. 
The  court  has  nothing  to  do  but  to  supply  the  legal 
formalities.    In  all  these  cases  the  contract  is  uot  to  be 
performed,  but  is  executed. 

Ashurst^  Lord  Commissioner,  Where  the  contract  is 
for  a  sale,  and  is  admitted  so  to  be,  it  is  an  equivocal  act 
to  be  explained,  whether  the  party  was  admitted  as 
tenant  or  as  purchaser.  So  here  it  is  open  to  explaoatioo, 
upon  what  terms  the  lease  was  delivered. 

An  issue  was  directed  to  try  with  what  intention  the 
lease  was  delivered.     Russel  v.  liussel,  I  Bro.  26p.  17SS. 

The  policy  of  the  29  C7i.  2.  c.  3.  **  an  act  for  the  pre- 
vention of  frauds  and  perjuries/'  was  this,  viz.  though 
every  parol  engagement  is  binding  by  moral  law  and  jus* 
tice,  and  it  is  actual  dishonesty  not  to  fulfil  it,  yet  it  was 
found  by  experience  that  when  these  parol  engagemeats 
were  carried  into  effect  in  courts  of  justice,  witnesses 
were  brought  to  swear  to  contracts  and  engagenieals 
which  either  never  existed,  or  which,  if  they  bad  auy 
existence,  were  very  different  in  their  terms  and  condi- 
tions from  those  sworn  to  in  the  public  court  Tbc 
legislature  therefore  thought  that  the  sum  of  injustice 
would  be  the  least,  if  the  contracts  specified  in  th«  sta- 
tute were  not  enforced  in  any  court  of  justice,  unless  eti* 
denceofthem  was  produced  by  a  written  agreement. 

The  statute  enacts  that  no  interest  in  land  except  a    ^ 
lease  not  exceeding  three  years  shall  be    granted  or 
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created  by  any  agreement  unless  there  is  a  memorandum  Deposit  or  • 
or  note  of  it  in  -writing  signed  by  the  parties,  or  by  an   ^^^ 
agent  authorized   by  writing.    The  decision  by  Lord 
Rossl3ru  was  afterwards  adopted  by  Liord  Thuriow. 

But  LfOrd  Eldon  and  Sir  William  Grants  have  frequently- 
declared  that  the  decision  of  Russel  v.  Russel^  is  directly 
cootmry  to  the  letter  and  spirit  of  the  above  statute,  and 
admits  all  the  fraud  and  perjury  which  the  statute  waa 
intended  to  prevent. 

The  bankrupt  had  put  the  title  deeds  into  the  hands 
of  his  wife  as  a  security  to  replace  stock.  They  remain- 
ed in  a  trunk  of  which  she  kept  the  key  till  he  becaate 
bankrupt. 

Lord  Eldon  held  that  tiiis  could  not  be  considered  a  de- 
posit constituting  an  equitable  mortgage.  That  no  case 
had  gone  the  length  of  declaring  a  deposit  in  the  hands  of 
a  third  person,  abstracted  from  both,  was  such  a  mort- 
gage, tbough  it  was  the  intention  of  the  parties  that  the 
deposit  should  have  that  effect.  Exparte  Coming,  9  Fes* 
115. 

Where  part  of  the  title  deeds  only  were  deposited,  but 
tbere  was  a  written  declaration  that  the  whole  estate 
should  be  a  security  for  the  debt.  Lord  E^don  ordered 
the  estate  to  be  sold  upon  the  usual  terms  of  the  general 
order.     Exparte  IVetherall,  11  Tes.  398.     1805. 

Upon  an  application  to  discount  by  the  bankrupt  then 
indebted,  a  lease  was  deposited  :  Lord  Eldon  held  it 
subject  to  that  and  the  former  debt.  Exparte  Uaigh, 
\l  Fes.  403.     1805. 

Title  deeds  were  deposited  by  a  debtor  with  his  cre- 
ditor, that  his  attorney  might  draw  a  proper  mortgage 
of  the  premises  from  the  debtor  to  the  creditor  ;  but  the 
debtor  died  before  he  executed  the  mortgage:  Sir  IVitlium 
Grant  held  that  the  creditor  could  have  no  benefit  from 
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Deposit  oS       tWe  possession  of  the  deeds  aa  a  mortgage.    The  deeda 
*  were  not  deposited  as  a  security,  but  as  a  preparation  for 

a  security.     Norris  v.  Wilki^on^  \%  res.  192.     180& 

He  expresfied  a  strong  disapprobation  of  JSusk/ v.  Ras* 
del,  as  admitting  of  all  the  fraud  and  peijury  which  the 
S7  Car*  ^  c.  3.  was  intended  to  prevent. 

If  a  deposit  of  deeds  was  iniended  to  bind  the  lands  tt 
n  security,  it  would  be  easy  to  do  it  edectually  by  a 
memorandum  of  two  lines. 

The  petitioner  claimed  the  usual  relief  in  bankruptcy 
upon  the  deposit  of  a  lease ;  and  the  question  was.  wh^ 
ther  it  was  intended  as  a  security  for  the  debt  then  due^ 
or  to  become  due,  or  for  the  latter  only  ? 

The  chancellor  ordered  the  lease  to  be  sold,  and  the    ; 
commissioners  to  inquire  in  respect   of  what  debt  it 
was  deposited,  and  the  produce  of  the  sale  to  be  applied 
accordingly.    Exparie  Moutitfort,  14  Tea.  GOG.     1808. 

Upon  a  petition  by  an  equitable  mortgagee  to  the 
chancellor  for  an  order  that  the  premises  might  be  soli 
by  the  assigness  for  the  usual  purposes ;  it  was  contead*    ' 
ed  that  the  petition  was  unnecessary^  that  the  estate  Hiight 
be  sold  uuder  the  general  order. 

Lord  Eldon.  1  rather  doubt,  whether  it  would  be  pro* 
Tident  to  esteud  the  general  order  to  a  mere  equit* 
able  mortgage.  : 

.     ,    We  have  often  had  extremely  nice  and  difficult  ijues^    ^ 
lions  of  tact,  arising  with  regard  to  equitable  mortgageSi    j 

I  apprehend.  Lord  Rosslyn  considered  the  general  orJef  > 
as  applicable  only  to  legal  mortgages.  I  shall  maketht  | 
Pfder  upon  this  petition:  and  if  it  should  prove  expe*  1 
dient  to  extend  the  general  order  to  equitable  mortgage  1 
it  will  be  better  to  declare  that  by  a  supplemental  ordet 
Esparte  Payler^  IG  Fes.  434. 

Since  this  case  the  commissioners  in  every  ioatance  vi 
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tn  equitable   nor^ge  can   act  only  by   the  special  nepodt«r 
aatfaonty  of  the  chancellor.  ^*•^•• 

Where  there  was  a  deposit  of  title  deeds  of  leasehold 

premises  of  the  value  of  80001.  for  an  advance  of  40001. 

and  two  or  three  days  afterwards  an  application  for  ano« 

ther  advance  of  35001.  the  lenders  expressing  rdactance/ 

the  borrower  obsen^ed  they  ran  no  risk  as  the  premises 

were  worth  near  «S0001. ;  and  a  few  days  afterwards,  on  the 

daj  upon  which  the  borrower  committed  an  act  of  bank** 

rnptcy,  he  gave  a  written   memoranduni  declaring  that 

the  premises  were  charged  with  the  aforesaid  sums,  mod 

he  ratified  and  confirmed  the  same. 

This  was  a  clear  case  without  the  assistance  of  tbd 
written  memoraodum,  by  which  the  agreement  of  the 
parties  appeared  that  the  deposit  was  to  bea  security  for 
the  second  advance.  Exparie  lAtngston,  17  Fes,  227. 
1  Jtoff,  ^6.     1810. 

MoT^gOTr,  a  keeper  of  a  pnblic^bousey  had  deposited  his 
ksse  with  Menx  and  Co.  Morgan  applied  to  Coombe  and 
Ca^to  pay  the  debt  for  him, which  they  did,  and  received 
the  lease  from  Meui  and  Co. ;  but  before  Coombe  received 
the  lease  Morgan  had  committed  an  act  of  bankruptcy, 
OQ  the  10th  of  Jatnuxry^  1810.  Morgan  executed  on  the 
20th  of  January  a  warrant  of  attorney  witli  a  dcfeaKance^ 
in  which  he  recited  that  he  had  deported  with  Coombe 
nnd  Co.  his  lease  as  a  security  for  the  money  they  had 
paid  for  him.  Coombe  petitioned  for  a  sale  of  the  pre- 
mises as  an  equitable  mortgage.  The  petition  was  dis^ 
ttisseci. 

The  reason  of  Loi'd  Elion  is  not  clearly  expressed. 
It  seems  to  be  that  Coombe  had  taken  the  deposit  from 
ITfN^ii  on  the  120th  Ja/rt/^rj^,  when  be  had  committed  an 
act  of  bankruptcy,  and  therefore  he  could  not  have  the 
IwMfit  of  it ;  that  the  deposit  could  not  be  better  than 
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Depn^^       a»  actual  mortgage,  which  by  the  recital  of  the  defea- 
zauce  was  made  after  the  act  of  bankruptcy.     ExpmtU 

Coombe,   1  Rote^^QQ.     17  Fes.  3§9.     1810. 

If  that  is  not  the  meaning  of  the  decision,  I  do  not 
understand  iL  If  it  were  a  secret  act  of  bankruptcy 
as  the  commission  did  not  issue  till  the  ^iigiul  follow- 
ing,  i^urely  the  deposit  by  the  46  Geo.  3.  must  be  as 
available  as  if  no  act  of  bankruptcy  bad  been  committd. 

A  mortgage  and  a  deposit  must  be  included  under  tiie 
words  conveyance^  contract^  or  other  dealimg  awd  trmh 
Mclionm 

In  a  case  of  a  deposit,  there  was  a  written  decl8fi> 
tiou  that  it  was  a  security  for  money  advanced,  upoa 
the  usual  petition  by  the  creditor,  to  have  the  deposit 
sold  and  to  have  the  benefit  of  it« 

The  Chancellor,  Lord  Eldon^  said,  that  there  being  ft 
writing  it  could  not  be  considered  a  deposit  by  a  ptioi 
declaration,  or  agreement;  and  the  written  agreenieot 
could  not  be  received  without  a  stamp ;  but  be  wouki 
give  them  leave  to  get  it  stamped  by  the  commissioaei^ 
if  they  would  stamp  it  upon  paying  the  penalties. 

It  might  be  doubted  whether  it  could  then  be  stamp- 
ed to  the  prejudice  of  the  other  creditors.  If  the  beuik* 
rupt  had  continued  solvent,  it  might  have  been  staiap* 
ed  against  him,  as  he  was  privy  to  the  laches  or  fraud, 
in  not  having  it  stamped  originally  ;  but  against  the  aft* 
aignees  or  creditors  who  claim  the  deposit,  as  they  wtit 
guilty  of  no  negligence,  and  there  was  no  stamp  wbHi 
the  interest  devolved   to  them,  it  might  be  a  qaestioft 

whether  a  stamp  should  then  be  produced  to  their  pre- 
judice. 

In  every  case  of  a  deposit  it  would  be  adviseaUelW 
there  should  be  a  memorandum  signed  by  both  partieii 
declaring  the  purpose  for  which  the  deposit  was  mad^ 


EQUITABLC  MORTGAGE.  335 

and  that  it    should  be  stamped   with  an  agreement  Depositor 
sUmp.  '**'^'' 

A  deposit  of  the  copies  of  the  court  rolls  of  copy* 
hold  premises,  as  a  security  for  money,  is  an  equitable 
mortgage.  Lord  E/don  still  expressing  disapprobation 
of  the  original  case,  said  he  coutd  not  distinguish  this 
case,  and  ordered  the  premises  to  be  sold.  Expartt 
Warner,  I  Rose^^O.     1812. 

Where  two  persons  agreed  to  advance  money  upon 
leasehold  premises,  and  the  lease  was  deposited  only 
with  one.  Lord  Etdon  would  not  order  that  he  who  had 
act  the  deed  should  have  the  benefit  of  the  sale  as  a 
mortgage;  be  observed  that  those  who  wish  to  render 
inch  securities  valid,  have  only  to  require  a  short  me- 
momn^um  in  writing*  ExparteWhitbread^  1  12o5f,  399. 
1812. 

Where  there  was  a  covenant  not  to  assign  a  lease 
without  the  licence  of  the  landlord,  and  the  lease  was 
deposited  as  a  security  for  a  debt.  Lord  Eldon  held« 
i\\t  deposit  was  not  a  forfeiture;  but  he  could  not 
order  the  estate  to  be  sold  without  the  consent  of  the 
bodlord. 

He  said  there  might  be  a  difficulty  in  getting  back  the 
deed  out  of  the  hands  of  the  depositary.  Exparte  Abd^^^ 
J/W713, 1813. 

AVbere  there  was  a  deposit  for  a  particular  purpose 
by  t  written  agreement,  Lord  Eldon  held,  it  might  be 
enlarged  to  cover  farther  advances  by  a  parol  agrees 
oent.  It  would  not  be  necessary  to  give  back  the  de« 
posit  and  the  written  agreement,  and  to  take  them  again. 
The  underittanding  of  the  parties  would  not.  do  without 
tfidc»ice  of  an  agreement.  But  a  conversation  at  the 
tine  of  the  advance  with  a  reference  to  the  deposit  might 
be  evidence  of  such  an  agreement*  Exparte  KeMinglon^ 
Jpril  \3, 1813. 


A  pawn  or  pledge  deposited  as  8  security  is  es 
Jy  within  the  words  of  the  21  Jar.  c.  19. ;  but  it  < 
be  considered  a  mortgage  withm  ihe  words  of  tUia 
ral  order. 

Lord  Eldon  lias  lately  held  that  in  all  crises  oj 
the  commissioners  shall  not  sell  the  property  witt 
•pecial  order  from  him,  becauiic  in  the  cases  of  Iti 
in  the  cases  of  deposits,  there  are  generally  epeci 
cnmstaiKes. 

In  the  case  of  a  pawn  or  pirdge,  as  in  the  cat 
deposit  of  title  deeds,  it  would  be  prudent  alw 
have  a  written  memorandum  for  what  debt  the 
was  intended  to  be  a  securiiy;  but  a  written 
ment  in  the  case  of  a  pledge  is  not  required  k 
lawt 

If  there  is  an  existing  debt,  nnd  then  nKMtey  i 
rowed  upon  a  pledge,  the  pledge  is  not  a  secur 
tlic  pie-cxisting  debt,  unless  there  is  an  express 
mcnt;  but  the  pledge  will  be  a  security  for  all 
advances,  because  llie  lender  liaving  reqaired  thi 
ritT  of  the  pledge  for  one  advance,  it  may  be  pre* 
tliHt  he  would  require  the  same  security  for  all 
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It  fleems  to  have  been  so  considered  by  Lord  Thurlow 
tod  the  Master  of  the  Rolls. 

Where  a  customer  was  indebted  to  bis  banker  four- wbttbcra   "i 
teen  hundred  pounds,  he  gave  a  pledge  with  a  declara-  fit^/fJUSw 
tion  that  it  was  a  security  for  lOOOl.  and  died   indebted  Adfancc*. 
to  the  banker  fifteen  hundred  poundb.  Lord   Tliurlow 
held  that  it  should  only  be  a  security   for  the  lOOOl. 
Id  that  case   a  bill    had  been  filed   by  the  creditors^ 
Fanderzee  v.  JVUIi$,  3  Bro.  21. 

Where  a  policy  of  insurance  had  been  deposited  as  a 
pledge  for  10001.  and  then  a  promissory  note  was  given 
to  the  pawnee  for  3001.  more,  and  afterwards  the  party 
assigned  all  his  estate  to  a  creditor  in  trust  for  the  bene- 
fit of  all  his  creditors. 

The  Master  of  the  Rolls  held  that  the  pawnee  could 
not  tack  the  3001.  to  his  debt  for  which  he  had  the 
pledge,  but  that  the  assignee  might  redeem  by  paying 
the  lOOOl.  the  original  debt  only.  Adams  v.  Claxtun, 
6rei.2a6.    1801. 

These  cases  have  weakened  the  authority  of  Dtmairi'  , 
^ny  V.  Metcalf ;  and  probably  in  bankruptcy,  where 
there  was  a  pledge  for  money  lent,  and  farther  advances 
"UpoQ  ix>tes  or  bonds  without  any  notice  of  the  pledge, 
the  assignees  of  the  bankrupt  would  be  permitted  both  in 
icourt  of  law,  and  in  equity,  to  redeem  the  pledge  upon 
inying  only  the  sum  for  which  it  was  actually  pledged. 

It  has  been  decided  that  if  there  is  a  loan  upon  an  Apawofbran 
tisurious  contract,  and  a  pawn  is  deposited  as  a  secu-  "'""^^  ***^ 
tity,  it  may  be  recovered  back  upon  tendering  the  sum 
advanced  with  legal  interest.     PUzroy  v.  GmUim,  1  T. 

JK.163. 

'  Ib  aQch  a  case  though  the  pawnee  might -retain  till 
lie  wu  paid  the  principal  with  legal  interest,  yet  if  there 
IrM  a  4lefioieQcyi  the  chancellor  would  not  permit  him       ' 

« 
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to  prore  it,  as  do  proof  can  be  made  ia  bankruptcj  fo 
money  lent  upon  an  usurious  contract* 
Ko  lica  beyond  The  ]X)68e8Sor  canuot  give  the  pawnee  a  right  beyon 
JjJjfJJJJI^^^  what  he  the  pawner  possesses »  as  a  tenant  or  poaseaac 
for  life  cannot  pawn  or  pledge  so  as  to  bind  the  perao 
in  remainder,  though  the  pawnee  was  ignorant  that  th 
possessor  had  an  interest  for  his  life  only.  Hoare  i 
Farker,  ^T.R.  37& 

In  the  case  of  Demainbrajf  v.  Mttculf^  the  pawnee 
pawned  the  jewels  again  for  a  larger  aum^  and  the 
owner  was  obliged  to  redeem  them  from  the  secoud 
pawnee  by  paying  all  that  he  had  advanced ;  bat  that 
part  of  the  case  I  should  apprehend  would  iM)t  now  te 
considered  as  law. 
A  factor  camiot  A  factor,  who  has.  by  the  nature  of  his  enoployiaeDl 
***"*  authority  only  to  sell^  cannot  pawn,  so  as  to  give  the 

pavenee  any  lieu  against  the  priucipaL 

Lord  Ellenb<arough  and  the  court  of  King*s  Beoch  late- 
ly declared  that  it  had  been  decided  ever  since  the  case 
ofPatersoa  v.  TmA,  S  Sir.  1178.  that  a  factor  cannot 
pledge.  The  pawnee,  though  he  has  no  knowledge  that 
the  pawner  is  only  a  factor,  can  acquire  no  lien  agaioit 
the  principals  Martini  v.  Cole»^  1  Muu»  Mnd  Sclm.  14ft 
1813. 

Lord  EUenboTough  in  his  Judgment  observed*  *^  whti* 
indeed  a  factor  by  the  assent  of  his  priucipd^  exhibit^ 
himself  to  the  world  as  owner,  and  by  that  means  ob' 
tains  credit  as  owner,  the  principal  will  be  liable  vh0 
furnished  the  means ;  that  was  so  decided  before  me  al 
Guildhall,  and  this  court  afterwards  refused  a  new  trilL. 
De  Leira  v.  Edwards.     Ibid. 

That  was  in  fact  the  same  as  if  the  factor  or  ageai 
had  express  authority  either  to  sell  or  to  pledge. 
A  banker  may       But  a  banker  who  has  a  bill  placed  iu^^lmpdarM 

pawa. 


Ut 


o' 


doTsed  in  blank,  tn  <rt^er  to  receive  the  amount  when 
due,  may  pledge  it,  for  be  has  still  the  greater  power  of 
discounting  it.  Collins  v.  Martin,  1  B.  and  P.  648.  1797. 
The  customer  might  prevent  his  banker  both  from 
discounting  or  pledging  bj  a  restrictive  indorsement^ 
I9  directing  it  to  be  paid  to  the  banker  only. 
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The  law  of  lien  is  nearly  connected  with  that  of  mor6-  Lienm 
giges  and  pledges.  Uqi:ruj^. 

A.  lieo  is  a  right  to  hold  or  detain  property  from  the 
Owner  till  a  certain  sum  of  mcfney  or  a  reasonable  sum 
ii  paid  by  the  owner  to  the  person  in  possession.  This 
becomes  a  material  part  of  the  law  of  bankruptcy,  be- 
cause wherever  the  possessor  b^s  such  a  lien  against 
tlie  owner,  if  the  owner  becomes  a  bankrupt^  the  po8« 
iewr  has  the  same  lien  agaiinst  the  assignees. 

This  sum,  which  is  due  to  him  as  a  lien,  be  will  r^ 
oore  in  full ;  but  if  he  had  no  lien  up6n  the  bankrupt*^ 
property,  then  it  wotild  be  a  debt,  upon  which  he  muil 
ieoeife  a  dividend  only  like  the  other  creditors. 

Whenever  tberi  this  lien  exists,  it  ha»  precisely  the 
SUM  eAsct  in  bankruptcy  as  a  mortgage  or  a  pledge, 
if  theaaignees  will  not  redeem  the  article  by  paying  the 
liea  in  fall,  the  possessor  must  petition  the  chancelk>r  to^ 
bite  the  article  sold  before  the  commissioners,  and  th^t 
he  may  be  paid  the  extent  of  his  lien,  and  if  there  is  a 
deficiency,  that  that  deficieocy  niay  be  proved  utjider  the 
commission. 

Deposkaftes  or  bailees  in  general  bave  this  lien  fbr 
(be  kbour,  expence^  or  care  which  they  are  re^iuesled    . 
bf  the  oiToer  or  bailor  to  bestow  upon  the  article  d«« 
pmiiti.    famikeepers,  carrieiay  taylcm^  miikn^  dyeni, 

a  d 


ibf riera,  &c.  all    have   such    a  lien  indisputably   up( 

the  labour,  care  and  necessary  expence  bestowed  up< 

things  entrusted  to  thero  in  the  line  of  their  busina 

^     The  object  of  the  law  in  giving  them  this  ad  van  ta{ 

is  to  secure  them  the  prompt  payment  of  what  is  the  ret 

sonable  reward  of  their  labour  and  service,  from  the  in 

convenience  the  owner  would  exp>erience  by  having  bii 

property  withheld  from  him.    It  operates  as  adistresa 

If  the  bailee  returns  the  artil:Ie  then  he  has  the  same 

benefit  to  recover  in  an  action,  his  debt,  or  quanim 

meruity  or  what  he  reasonably  deserved  to  have,  as  e?ciy 

other  contracting  party  where  there  is  no  specific  price, 

^r  where  no  stipulations  are  previously  agreed  upon. 

No  liea  if  •  ipe.     It  has  long  been  decided  that  there  is  no  lien»  if  the 

'    bailee  contracts  fur  a  specific  price  for  his  lab(»ir  or 

service. 

.  Chief  Justice  Rolle^  in  the  second  volume  of  bis 
Abridgment,  p.  9*2.  begins  his  chapter  Juslificalion^  thuSt 
Sijto  miit  mon  clothes  al  %tn  Taylor  a  fairt^  il  pott  tux 
c(iH$erver  tanque  satisfaction  par  le  fesans,  Tr.  2  J  a.  B* 
R.  per  Williams. 

Mes  sijeo  contract  ove  un  Taylor  que  il  avera  tant  ftt 
k  fesans  de  mon  appareii,  il  ne  poet  eux  conserver  tofiqi^ 
satisfaction  par  le  fesens.  Tr.  3  Ja.  B.  R.  pen  Willium: 
Where  he  is  to  have  tant^  so  much,  or  a  certain  sum,  the 
taylor  cannot  keep  them  till,  satisfaction  f«ir  the  making»^ 

This  probably  was  part  of  the  same  case  reported  by 
YelrertON,  p.  60.  3  Jac. 

What  Chief  Justice  Popham.  is  there  made  to  say  is 
deserving  of  being  translated  and  repeated. 
'  Chief  Justice  Popham  said,  if  a  man  brings-  his  hone 
to  an  inn  and  leaves  it  there  without  any  special  agree* 
ment  but  to  pay,  there  the  innkeeper  is  not  bound  to 
deliver  the  horse  till  the  owner  has  defrayed  his  cbilrg^- 
for.  the  horse;  but  he  mayjintify  the  detainer  of  tbi^ 
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borse  for  bis  food  and  keeping  :  and  when  the  horse  has  KoUo  vUm 

eiten  as  much  as  it  is  worth,  the  innkeeper  upon  a  rea-  ^^S^jlll^'  * 

jonabie  valuation  may  sell  him,  and  that  is  a  good  sale 

in  law.    But  when  there  is  a  special  agreement  to  pay 

sixpence  for  a  day   and    night,    he  cannot  detain  it, 

ttltbough  the  horse  has  eaten  double  its  price,  for  be 

hath  relied  upon  the  contract.    So  if  a  taylor  has  my 

apparel  to  make,  he  is  not  bound  to  deliver  it,  till  he  is 

paid  for  the  making;  but  yet  for  default  of  payment  he 

caoDOt  sell,  as  in  the  other  case,  the  horse  may  be  sold^ 

k  reason  est^  quia  le  keeping  del  chival  est  un  charge,  quia 

il  mange :  mes  le  keeping  del  apparel  nest  ascun  charge. 

Quod  tot  a  Curia  concemt.     Case  de  Hosteler,     Yelv.  66. 

ZJa.B.R. 

The  reason  is  very  satisfactory,  the  horse  eats,  but 
the  apparel  is  no  charge.  It  is  remarkable  that  it  was 
decided  long  afterwards  that  an  innkeeper  has  no  right 
to  sell  a  guest's  horse  to  pay  his  keep,  except  in  London 
^^AExeterhy  particular  custom,  Jones  y.Pearle,  1  Str,bQ6. 

But  what  is  an  innkeeper  to  do  when  the  horse  has 
eaten  its  head  off  ?  Ishould  think  if  he  sold  it  bondfidet 
and  was  willing  to  account  for  the  price,  that  a  court 
of  equity  would  relieve  against  the  action.  •    »   * 

Chief  Justice  Croke  and  one  of  the  judges  being  pre- Agtitinf  AinDer. 
sent  with  him,  decided  that   where  an  agisting  farmer 
was  to  have  so  much  a  week  for  the  cattle  he  took  in  to 
feed,  he  had  no  right  to  detain  them   till  he  was  paid. 
^iapman  v.  J  Hen,  Cro.  Car.  271. 

By  not  attending  to  this  part  of  the  case,  it  has  1 
think  been  very  erroneously  stated  that  an  agisting  far- 
loer  cannot  have  a  lien.  If  horses  or  cattle  are  sent 
to  hi6  fields  to  be  pastured  without  a  specific  agree* 
meat,  I  should  be  inclined  to  think  that  the  courts  at 
{lament  would  hold  that  he  had  a  right  to  retain. 

Chief  Justice  Holt  is  reported  to  have  said  that  it 
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^oij«n  wh^re  gopdfl  Were  deliviered  tp  a  manufacturer,  be  micbt  deta 
'«lit^Mblir  ^bem  for  what  he  deserved  for  bis  labour;  but  if  the 
« '*  *  was  an  agreement  for  the  pric.e  be  could  not :  in  tb 
case  bdnust  rely  on  the  contract,  and  be  in  the  sao 
condition  with  other  creditors.  Collins  v.  OngUy^  ciu 
in  the  next  case  by  Jtyder,  Ch.  J.  from  a  MS.  Sel 
N.  P.  1289. 

Where  it  was  agreed  that  |^  furrier  shpuld  have  half 
,  guinea  for  curing  a  horse,  and  also  a  reasonable  sum  fo 

keeping  it  till  it  was  cured ; 

Chief  Justice  Ryder  held,  that  the  farrier  bad  no  lien 
^n  this  case,  not  even  for  the  keep ;  that  the  whole  wm 
a  special  agreement  which  destroyed  the  right  of  lieo  or 
detaining.  Brennan  v.  Currint,  Say.  R.  224.  Stlw.  N. 
f.  1269. 

If  there  had  only  been  the  contract  for  a  reasDubls 
9um,  it  is  probable  he  might  have  retained. 

If  the  agreement  in  such  cases  were  to  pay  and  receive 
only  what  was  just  and  reasonable,  it  could  scarcely  be 
considered  a  special  contract ;  it  is  the  contract  which 
the  law  itself  makes,  and  nihil  operantur,  qum  WaU 
insunt. 
kJiyj?**^*^  Th^re  is  a  short  note  of  a  case  before  Lord  fnyHI 
at  ni^iprius^  that  i^  livery-stable  keeper  has  no  lien ;  but 
he  gives  a  sufficient  reason  for  it,  viz.  because  he  reliei 
upon  his  contract.  Hunter  v.  Berhley^  £^  N.  ^ 
583. 

Livery-stable  keepers  generally  contract  for  a  weeldf 
payment 

But  if  a  gentleman  were  to  seqd  bif  carriages,  bof9i( 
and  dqg9  without  any  bargain  to  be  taken  care  of»  ^ 
fed  at  a  livery  stable,  I  think  it  is  pix>bable  that  l/W* 
Jfienffpn's  successor  would  bold  he  had  a  right  to  retii^ 
till  he  wa9  paid  a  reasonable  compensation  fpr  (be  caf^ 
tebpUTi  and  expence  incurred. 


If  a  factor  makes  a  special  tgreevimi  with  hit  prhih  raptor  tnskuif 
cipal  respect!  Bg  certain  goods  deposited  with  hhn,  ••  ^21^*  **'*** 
that  be  will  pay  bins  the  proceeds  as  soon  as  tbejr  are 
told^  he  has  bo  lien  upon  them.    Wdktr  v.  Minh,  9  2V 

A  solicitor  took  notes  for  his  biH  of  costs  pasrable  throat  Soiiritor  ukiof 
months  after  date,  the  payment  of  these  was  secured  ky  ^^^ 
ajudgment.    Some  time  afterwards  he  claimed  also  a 
lien  upon  all  the  papers  in  his  hands. 

Lord  EUon  has  gone  into  a  full  considerstkm  of  the 
subject.  He  says,  the  lien  is  gone  by  the  effect  of  tb« 
intention  to  substitute  the  special  contract  for  the  im- 
plied  one ;  the  neceMities  of  mankind  requiring  that  the 
goods  should  be  delivered  for  consumption,  it  is  not  to 
be  presumed  that  the  lien  was  to  be  extended  througli 
the  whole  period,  viz.  of  the  three  months. 

And  he  concludes  by  saying,  that  my  opinion  therefora 
is,  that  where  these  special  agreements  are  taken^  the 
lien  does  not  remain,  and  he  ordered  the  solicitor  to  de<^ 
lirer  op  the  papers.  Cotceli  v.  Simp$onf  16  Vt^Vib. 
1809. 

We  have  seen  that  it  is  fully  established  that  if  there  it 
t  special  agreement  at  th^  first,  when  the  article  is  deli* 
yered,  there  is  no  lien.  Lord £/dbii'«  reasoning  and  decisioQ 
will  apply  to  all  cases  both  in  law  and  equity,  vis.  if 
tbereis  any  special  agreement  substituted  for  the  implied 
agreenftnt  of  the  quaiUum  meruii,  or  quantum  valtbani, 
whilst  the  depository  has  possession  of  the  article  or 
goods,  the  implied  agreement  is  superseded^  and  the  lien 
is  St  an  end* 

The  wisdom  or  policy  of  the  ancient  law  probably  was 
tbisb  The  trader  or  person  employed  to  make  up,  Tt« 
Nr,  or  take  care  of,  the  goods  of  another,  would  gene- 
^%bea  public  character:  it  was  safer  tliat  the cus* 
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tomer  BhouM  confide  in  him,  than  that  he  should  confide 
in  every  customer,  who  frequently  might  be  a  stranger. 

The  trader's  credit  would  depend  upon  the  reasona- 
^ICDesg  of  his  charge  ;  and  if  it  were  excessive,  and  the 
customer  tendered  what  was  reasonable,  and  objected  to 
tbe  excess,  even  if  he  paid  it,  he  could  no  doubt  have  re* 
covered  it  back  by  the  eame  means  by  which  the  trader 
could  have  recovered  what  was  due  to  him  without  the 
assistance  of  a  hen. 

■I  have  already  stated  some  of  the  oldest  cases  upon 
liens.  In  4  Vern.  p.  117,  there  is  the  following  remark- 
able case: 

-  The  plaintiff  being  a  factor  in  Blackwell  Hall,  ad- 
vanced money  to  bis  principal,  relying,  as  surmised  in  the 
bill,  on  the  credit  of  the  clothes  resting  in  his  hands  to  re- 
imburse himself :  the  clothier  died,  the  administrator  sues 
at  law  for  the  cloth  ;  the  factor  comes  into  equity,  and 
prays  be  may,  on  account,  be  allowed  the  monies  he  ad- 
vanced. 

-  Per  cur.  non  aliocat.  for  if  there  be  debts  of  a  highei 
nature,  it  will  be  a  devastavit  in  the  administrator  to  pn^i 
or  ditcouQt  the  plaintifT's  debt. 
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'    The  court  here  must  have  thought  that  the  factor  had 
mo  lien  for  money  advanced  upon  the  cloth* 

What  is  subjoined  I  conceive  is  the  reporter's  opinion* 

He  confounds  a  lieu  in  bankruptcy  with  a  set-oflT,  or  a 

balance  of  the  account ;   and  long  afterwards  both  Lord 

Hardmcke  and  Lord  Northington  make  the  same  confu* 

sioQ,  and  fall  into  the  same  error  in  txparte  Deeze,  and 

kerparle  Andretcs^  Cooke,  443.  see  post. 

After  this  Lord  Talbot  decided  **  that  an  attorney  has  Attorney )«•• 
a  lien  upon  papers  in  the  same  manner  against  assignees  '^'^ 
as  against  the  bankrupt;  and  though  it  doth  not  arise  by 
any  express  contract  or  agreement,  yet  it  is  as  effectual, 
being  an  implied  contract  by  law."  Exparte  Bulh,  7  Ti/i. 
74.  1734. 

The  next  case,  and  the  first  that  came  before  Lord 
Sardwicke  is  exparte  Deeze. 

NtcAo//s,  a  merchant,  borrowed  of  the  petitioner  5001.  A  p^ctt^f <>) 
upon  his  promissory  note ;  he  then  sent  him  five  bales  of  naiiy, 
goods  to  pack  and  press.     NickoUs  became  a  bankrupt, 
^niDecze  claimed  to  retain  the  cloth,  not  only  for  what 
^asdue  for  the  packing*  viz.  191.  but  also  for  all  that  was* 
doe  upon  the  note.  -  It  was  agreed  that  Lord  Hardmcke 
should  decide  it  upon  the  petition  ofDeeze.    Lord  Hard* 
^icke  decided  that  the  assignees  should  not  redeem  the 
^les  of  cloth  without  paying  the  whole  debt.     Expart& 
Ikiu,  1  Jtk.  228. 1742.   But  the  judgment,  and  all  that 
Wd  Hardwicke  has  said  in  that  case,  cannot  possibly 
Wr  examination,  according    to  what  he  himself  and 
oihers  have  since  decided. 

It  is  a  great  pity  that  such  cases  are  preserved,  they 
x&islead  the  student,  and  confound  the  profession. 

Lord  Hardwicke  in  the  next  case  before  him,  eiparie 
Ockenden^  six  years  afterwards,  apologized  for  the  case 
^^fiforte  Dteze^  by  saying  that,  "  in  the  petition  ex- 
^^  Deeze  before,  me  there  was  evidence,  that   it  is 
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A  pickfr's       U8ua]  for  packcfs  to  lend  money  t»  clolhierSy  and  tb::^^ 
mMBeovMT      ^^^^^^  to  be  a  pkedge»  not  only  for  tbe  work  done    ^j, 
packing,  but  for  the  loiin  of  money  besides,    1  AiL  92^  ^, 

Such  a  lien  may  indisputably  be  good  by  an  expre^ 
ilgreemeut ;  but  there  is  no  such  lien  by  the  common  Ulv; 
viz.  that  goods  sent  to  be  worked  upon  shall  be  retaido/     j 
for  money  lent.    Lord  Man^eld,  in  his  note  of  thia  CMae,     c: 
obsenredy  **  that,  as  to  a  lien  in  that  case  from  the  as-     ^ 
^  ture  and  course  of  dealing,  the  evidence  is  not  clear.     ^ 

4  jBirrr.  'Z^'i^.  And  from  this  case  it  is  every  where  ^ 
•tated  that  a  packer  has  a  lien  for  his  general  balance;  ^ 
that  proposition  remains  yet  to  be  tried.  ^ 

Lord  Alvanleif  has  said^  **  I  can  hardly  conceive  tbe 
case  exparte  Deeze  to  be  well  reported :  for,  accordii^  '^ 
to  the  report.  Lord  Hardwicke  seems  to  suppose,  that 
in  cases  of  bankruptcy,  if  a  person  has  a  lien  to  a  certaio 
.  amount,  there  is  no  harm  in  giving  him  a  lien  to  the 
whole  amount  of  his  claim. 

*'  But  to  such  a  proposition  no  lawyer  can  assent  Tbe      * 
other  ground  of  determination  supposed  to  have  been 
■tated  by  his  lordship,  namely,  the  clause  of  mutual      « 
igredit,  certainly  cannot  be  sustained."    See  Hougkioi^t* 
Muiihewt,  3  B.  and  P.  485.  post. 

Tet  Lord  Alvanley  adopts  the  decision.  But  wbe* 
all  tbe  reasons  are  wrong,  there  is  no  great  chance  tbe 
conclusion  will  be  right  In  fact,  this  subject  was  then 
in  its  infancy,  and  Lord  HardwUkt  was  misled  by 
Chapman  v.  Derby,  ante,  p.  344. 

No  one  possessed  a  clearer  understanding  than  Lord 
Alvanley;  but  would  it  not  have  been  more  consistent 
with  that  understanding  to  have  concluded  that  Lord- 
Hardwicke  in  that  case  was  in  an  error,  than  to  biv0 
adopted  bis  decision,  in  opposition  to  the  other  judges  of 
irt,  which  cannot  possibly  be  reconciled  with  tba 
inciples,and  tbe  general  law  upon  tbe  sulyect? 


Iq  ihs  ne&t  case  there  was  a  petitioo  by  a  roillertoMmeThosa 
^ord  Hardmpckc^  to  order  the  assignees  t»  redeem  all  the  P"f^«***».*!fP» 
roro  or  flour  he  had  of  the  bankrupt  in  bis  bands,  by 
laying  what  was  due  for  grinding  it^  and  the  whole  of 
MS  bill  fpr  grinding  other  corn.  Lord  fjardwicfce  in  that 
::ue  got  right,  and  decided  that  the  miller  had  only  ^ 
lien  for  his  debt  arising  from  the  flour  he  had  then  in 
his  possession,  and  that  he  must  come  in  as  a  creditor  for 
the  rest  of  his  bill.    Exparte  Qckenden,  1  4tk.  235.  1754« 

So  Lord  Hardmckc  decided  that  where  a  shipwright  l^^^pasM 
bad  repaired  a  ship  in  England,  and  had  delivered  it^^ 
back  to  the  owner,  who  afterwards  became  a  bankrupt, 
he  had  no  lien,  he  must  come  in  as  a  creditor.    Expartit 
Shatik,  1  Jik.  234.  ^754. 

But  if  a  ship-builder  or  a  shipwright  were  to  take  a 
ship  or  boat  into  his  own  private  dock,  I  conceive  there 
could  be  no  doubt,  but  he  would  have  a  right  to  retain 
till  he  was  paid  what  was  reasonable  for  his  labour,  and 
the  service  he  had  performed. 
The  following  cause  coming  on  for  further  directions,  Tactot'sgeatni 

4i  lien. 

Mie  case  was : 

Mico  was  general  agent  in  England  for  Watkins^vfho 
^as  a  merchant  abroad,  and  at  different  times  bad  re- 
ceived considerable  consignments  of  goods,  and  upon  the 
balance  of  account  was  in  disburse.  Afterwards  JVat^ 
Uns  consigned  to  him  a  parcel  of  logwood,  for  which  he 
paid  the  charges,  &c.  Wafkins  coming  to  England,  Mico 
taid,  as  he  was  here,  he  might  dispose  of  the  goods  him- 
self; IVatkins  accordingly  employs  a  broker  to  sell  them, 
{tad  Mico  tells  the  broker,  that  Watkins  intends  to  sell 
them  himself  to  save  commission  ;  and  Mico  gave  orders 
to  the  warehouseman,  to  deliver  the  goods  to  their 
broker.  The  broker  sells  them,  and  makes  out  bills  of 
parcel  to  Watkins,  and  opens  an  f^ccount  with  fVatkins^ 
|tt(  takes  no  nptice  of  Mico. 
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AUidUx^B  After  the  goods  were  sold,  Mico  begins  to  suspect 

ffatkins's  circumst&Dces,  and  resorts  to  the  broker,  to 
know  whether  he  has  opened  an  account  with  fVaikim. 
The  great  question  in  the  cause  was,  supposing  Mk^ 
had  a  lien  on  these  goods  and  produce,  so  as  to  be  in- 
titled  to  retain  them  for  the  balance  of  the  account ; 
whether  he  has  not  parted  with  that  right. 

After  an  argument  at  the  bar.  Lord  Chancellor  ad« 
journed  the  cause  to  the  27th,  and  desired  the  four  mer- 
chants, who  were  examined  in  the  cause  on  different 
sides,  might  attend  in  court,  in  order  to  be  consulted  by 
him  upon  the  point.  And  accordingly  this  day  they 
attended ;  viz.  Mr.  Alderman  Baker  and  BethtU^  Mr. 
WiUetts  and  Fonereau  ;  and  afterhaving  asked  them  sere- 
ral  questions,  upon  the  custom  and  usage  of  merchants 
relating  to  the  matter  in  doubt,  his  lordship  gave  his 
opinion  with  great  clearness,  as  follows: 

Lord  Hardwicke^  Chancellor  : 

This  is  a  case  of  bankruptcy,  in  which  this  court  al- 
ways inclines  to  equality ;  yet  if  any  person  has  a  spe- 
cific lien,  or  a  special  property  in  goods,  which  is  clear 
and  plain,  it  shall  be  reserved-  to  him,  notwithstanding 
the  bankruptcy. 

Question  is.  Whether  in  this  case,  Mico  is  intitledio 
a  specific  lien,  and  consequently  a  preference  in  point  of  sa- 
tisfaction out  of  the  money  arising  by  sale  of  these  goods? 

Two  things  are  to  be  considered  : 

1st.  What  lien  a  factor  gains  on  goods  consigned  \o 
him  by  a  merchant  abroad,  and  whether  Mico  gained 
such  lien  in  this  case? 

2d.  If  he  did.  Whether,  he  has  done  any  thing  to  part 
with  it? 

As  to  1st  All  the  four  merchants,  both  in  their  exa- 
mination in  the  cause^  and  now  in  courts  agre^  that  i^ 


there  is  a  course  of  dealings  and  general  account  be*  ^bctor*t 
tween  the  merchant  and  factor,  and  a  balance  is  due  to  ^^^  -" 

the  factor,  he  may  retain  the  ship  and  goods,  or  produce, 
for  such  balance  of  the  general  account,  as  well  as  for 
the  charges,  customs,  &c.  paid  on  the  account  of  the  par- 
ticular cargo.    They  consider  it  as  an    interest  in  the 
speci6c  things,  and  make  them  articles  in  the  general 
accounts.    Whether  this  was  ever  allowed  in  trover  at 
law,  where  the  goods  were  turned  into  money,  I  cannot 
say ;  nor  can  I  find  any  such  case.    I  have  no  doubt  it 
would  be  so    in  this  court,   if  the  goods  remained  in 
sftcie;  nor  do  i  doubt  (^  its  being  so,  where  they  are 
turned  into  money. 

To  ^  question,  I  am  of  opinion  Mico  has  parted  witli 
his  right,  and  that  rt  is  for  the  benefit  of  tsade  to  say 
he  has. 

All  the  merchants  agree,  that  although  a  factor  may 
Rtain  for  the  balance  of  an  account,  yet  if  the  mer^ 
chant  comes  over,  and  the  factor  delivers  the  goods  up 
to  him,  by  his  parting  with  the  possession,  he  parts  with 
the  specific  lien  •  Such  is  the  law  of  the  landastore« 
taiiierB  in  other  cases. 
The  merchants  have  admitted,  that  the  specific  lien,  a» 
.  to  the  customers,  charges,  &c.  does  continue:  even  the 
l^w  would  have  allowed  it,  if  the  goods  had  remained  ia 
^ie;  the  goods  being  sold  makes  the  case  stronger* 
^uttbat  is  not  now  before  me,  being  determined  by  hia 
lite  honour,  the  Master  of  the  iZo//s,  and  acquiesced  in 
fcy  the  parties..    Kruger  v.  Wilcox,  Amb.  252.  1735. 

The  cases    Exparte  Deeze,  Exparte  Ockendea,  Exparii 
^Vrt,  and  Kruger  v.  Wilcox ,  are  the  only  cases  upoa 
liena  decided  by  Lord  Hardwicke. 
•  The  first  I  have  presumed  to  state  cannot   be  law^ 
^he  tw9  next  are  ai^eeable  to  the  law  of  the  present- 
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Afadnr  fm  •  Any^  ^  i^  Ae  last ;  hut  it  is  the  first  ctse,  which  hais  de^ 
*"*"  cided  that  there  could  be  t  general  lien  or  a  lien  fori 

general  balance. 

This  may  be  thought  inconsistent  with  the  Simplicity 

of  the  ancient  law;  and  it  is  probable  thiitthelaw  woold 

now  have  been  otherwise,  if  Lord  Hardwieke  had  trusted 

to  himself  or  the  twelve  judges,  and  had  not  called  in  the 

assistance  of  merchants.    Nothing  perhaps  is  gained  by 

it ;  for  the  law  is  useless  when  the  principal  is  solvent, 

and  when  be  is  insolvent,  it  is  only  paying  one  creditor 

at  the  expence  of  the  rest  of  the  creditors,  and  the  (actor 

might  have  secured  himself  against  loss  by  availing  bim* 

self  of  each  particular  lien.     When  the  goods  werf 

turned  into  money,  in  an  action  for  the  moif^,  it  coald 

not  be  doubted,  but  the  whole  bill  of  the  factor  might 

be  set  off  either  in  the  case  of  solvency  or  bankruptcy; 

but  if  the  factor  paid  the  proceeds  without  deducting  bif 

bill,  there  was  no  former  precedent  or  principle  that  the 

goods  remaining  in  specie  should  be  burtbened  with  it 

The  judges  of  the  courts  of  law  and  equity,  I  shoaM 

think  in  future  will  never  regard  the  opinions  of  mf 

chants,  or  any  set  of  men  upon  questions  oflawy  who  at( 

not  lawyers.    Lord  EUon  in  the  cases  arising  out  of  Ik 

bankruptcy  of   Boldero's   banking«4iouse,  dedaied,  hi 

would  receive  the  evidence  of  any  material  facts,  but  not 

the  opinions  of  any  bankers,  merchants,  ot  their  deifcsiip*' 

on  the  law  upon  the  subject.     Estp&rie  Peaae^  t^e.  see  poib 

The  case  of  Krmger  v.  Wilcox^  vras  afterwards  adrf 

upon  by  Lord  Hardmckt  in  Gcrdimr  v.  Colmam,  dtel 

1  Burr.  494.  1755. 

Afkctorniay        The  court  of  King's  Bench  afterwards  decided,  Mti 

M«j^hitprin.  u  it  is  no  fraud  for  a  factor  knowing  the  cinrmMtnees 

of  his  principal  to  be  deapmte,  and  believing  tbtt  he 

must  break  micas  b#  can  pocwrt  credit,  tt  advtfite 


FACIOB.  S$% 

BXMiey  upoQ  his  bills  to  save  him  from  mk  immediate 
Uure.  On  the  contrary,  it  is  an  honourable,  friendly, 
•ad  geDerouB  act.  No  prejudice  cau  arise  but  to  the 
leader  himself."  Foxcroft  v.  Devonshire,  2  Burr.  901. 1700. 

A  principal  requested  tlie  factor  to  be  a  surety  for  him  ^  Uctormmtf 
in  a  bond  upon  an  express  agreement  to  indemnify  him  paU 
bjf  Mnding  him  cloths.    The  iactor  sold  them,  and  be* 
fore  he  received  payment,  the  principal  became  a  bank- 
rsfity  bis  assignees  brought  an  action  against  the  buyer  "^1 

far  the  price.  Lord  Mantfietd  and  the  court  held  thfit 
the  hator  bad  a  lien  upon  the  money  in  the  hands  of 
the  buyer,not  only  for  the  general  balance  for  brokerage^ 
bat  also  for  the  sum  for  which  he  was  surety,  though 
ysid  after  the  bankruptcy  of  the  principal.  In  this  case. 
Lord  Man^eld  laid  down  the  following  general  propo- 
litioiis: 

•  To  consider  the  case,  therefore,  first  upon  the  general  The  factor  Ws 

a  lien  upoa  Ibfr 

futtiom^  we  think  that  a  factor  who  receives  cloths,  and  price  oi 
b  authorised  to  sell  them  in  his  own  name,  but  makes  ^  * 
the  buyer  debtor  to  himself;  though  he  is  not  answera- 
Me  for  the  debts,  yet  he  has  a  rigl>t  to  receive  the 
Money:  his  receipt  is  a  discharge  to  the  buyer;  and  he 
III  %  right  to  bring  an  action  against  him,  to  compel  the 
yiyment;  and  it  would  be  no  defence  for  the  buyer 
in  that  action,  to  say,  that  as  between  him  and  the  prin- 
^pal  be  (the  buyer)  ought  to  have  that  money,  because 
tfte  principal  is  indebted  to  him  in  more  than  that 
tan;  for  the  principal  himself  can  never  say  that,  but 
%bere  the  fhctor  has  nothing  due  to  him.  There  is  no 
case  inlaw  or  equity,  where  a  factor  having  money  dud 
fi  him  to  the  amount  of  the  debt  in  dispute,  was  ever 
prercfnted  from  taking  money  for  cloths  in  his  hands.** 

Therefore  we  are  all  most  clearly  of  opinion,  that  a 
hctof  bat  a  lien  on  the  price  of  goods  in  the  hands  ot 
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the  buyer;  and  in  this  case  though  he  had  not  the  adill 
possession  of  them,  yet  as  he  had  a  power  of  giving  a  dii* 
charge  or  bringing  an  action,  he  had  a  right  to  reUin  the 
XDoney  in  consequence  of  his  lien,  as  much  as  ainort- 
\  gagee  has  by  the  title-deeds  of  an  estate  in  bis  bands, 

though  he  is  not  in  possession.    Therefore  let  theie  be 
Judgment  for  the  defendant,     Drinkwater  v.  Gooii0Ui> 
Cowp.  251. 1775. 
A  factor  bai  na     Where  a  factor  had  accepted  bills  for  his  principal,  tod 
iMdtoQiMiiite  had  a  consignment  made  to  him  of  goods^  which  upon 
jinmiiiHi*   jijgjy  arrival,  he  refused  to  accept  being   insolvent,  but 
afterwards  paid  the  captain  part  of  the  freight. 

The  sequestrator  of  the  principal,  that  is  assignee  by 
the  Scotch  law,  then  stopped  the  goods,  and  the  assigneei 
<>f  the  factor  brought  an  action  for  them. 

The  court  of  King*s  Bench,  and  afterwards  the  Houtf 
of  Lords,  held  that  the  assignees'*  of  the  factor  had  no 
right  to  recover. 

That  the  payment  of  part  of  the   freight  was  noti 
possession  of  the  goods,  and  that  a  factor  can  have  M 
lien  upon  goods,  of  which  he  has  never  had  a  posseisioiv 
Kinloch  v.  Craig,  3  T.  R.  119. 1789. 
Vor  tot  •  Ml      A  factor  has  not  a  lien  for  a  debt  due  from  the  prioci^ 
Ibetor.  pal  which  existed  before  he  commenced  to  be  hisfiKtiNb 

Houghton  V.  Matt/tews,  3  B.  and  P.  485. 

The  natural  bill  which  he  can  claim  to  be  paid  out  if 
the  goods  he  has  in  his  hands,  or  the  money  due  fif 
goods  he  has  sold,  consists  of  his  commission,  the  chai^f 
he  has  paid,  nnd  also  bills  which  he  has  accepted  in  co^i 
sequence  of,  or  upon  the  expectation  of,  consignment^  , 
But  I  should  be  inclined  to  think  that  a  loan  of  mooqfi 
or  suretyship  for  a  loan,  would  not  be  included  in  tbc 
general  lien,  without  an  express  agreement,  which  ac« 
tually  existed  in  Foxcroft  v,  Devomhire,  ante  331. 
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In  the  first  volume,  p.  49.  I  have  stated,  I  think  fully, 
tlielaw  when  the  factor  becomes  a  bankrupt.  The 
<^oosignor  or  principal  is  entitled  to  receive  back  all  the 
Soods  in  specie,  or  money  which  the  factor  has  not 
mixed  with  his  own,  upon  discharging  the  lien  whicj^ 
the  factor  or  his  assignees  have  upon  them. 

I  have  cited  the  case  of  Tooke  v.  HoUingworth^  in  whicji  Goedi  and  billi 
it  was  decided  (having  gone  through  a  court  of  error)  by  ^eu\^^^V' 
eleven  judges  out  of  twelve,  that  if  goods  or  bills  are  ******* 
Rent  for  a  particular  purpose,  and  they  remain  in  specie 
in  the  hands  of  the  person  to  whom  they  are  sent,  if  he 
l3€comes  bankrupt,  they  do  not  pass  to  his  assignees. 
^  r.  R.  21 D.    2  Heiu  BL  501. 

That  proposition  will  be  universally  true;  they  are 
^<:ut  upon  a  trust,  the  bankrupt  is  merely  a  trustee,  and 
Hot  the  proprietary. 

If  a  trader  butft  goods,  and  the  seller  gives  directions  Bankrupt 
to  him  to  pay  the  price  into  a  certain  bank,  or  honour  "^^'' 
t>il]s  drawn  upon  him,  the  goods  are  clearly  the  trader*s 
T>roperty,  and  if  remaining  in  specie  will  pass  to  his  as* 
^ignees. 

But  if  A.  sends  a  tiader  goods  or  bills,  and  desires  him  Bankrupt 
"^o  convert  them  into  money   in  the  best  manner  he  can,  °**^"  * 
^ad  apply  the  money  as  above,  then  the  goods  or  bills 
>en)aining  in  specie  would  not  pass  to  his  assignees,  as 
tlie  judges  decided  in  that  case. 

Tooke  sent  to  Daniel  in  Loudon,  light  gold  and  bills  of 
Exchange,  with  which  Daniel  was  to  be  enabled  to  pay 
bills  accepted  by  him  for  Tooke.  Now  if  Daniel  was  the 
purchaser  of  the  light  gold,  then  what  he  was  possessed 
of  when  he  became  bankrupt  would  pass  to  the  assignees, 
aod  Tooke  could  not  resume  it. 

But  \i  Daniel  was  not  himself  the  purchaser,  then  it 
would  be  equally  clear  that  he  was  only  agent  or  trustee, 

%Ot.  II.  A    A 
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and  tbc  goods  m  specie  couid  iiot  pass  to  bis  a&sijoefv^ 
but  would  still  be  the  property  o(  Tonke. 
The  bankmipt       The  Special  verdict  stated,  that  two  years  beforethe 

was  the  buyer. 

bankruptcy  of  Damgl^  it  was  agreed  between  the  plain* 
tiif,  a  iBerchant  residing  at  MuHchetter^  and  Daaitl^  then 
of  XroWoM,  go)daniith»  that  the  htier  shottU  pMrchme  ^f 
ike  former  all  the  ligh$  gold  r#/it  of  tkis  teafm^  which  the 
plaintiff*  sjyould  send  from  Manchetter  to  Daniel  io 
LofidoM^  at  a  certain  stated  price  to  be  paid  by  Damtlt 
to  wit, at  tlie  rate  of^Os.^  1  Id.  fo»  each  guiiura* 

Til  is  case  was  argued  three  tiniest  iu  the  court  of 
King*8  Bench,  and  afterwards  before  ihe  otlier  eigbj 
judges  in  the  Exchequer;  and  it  i*  very  exlraordinarVr 
tirat  not  one  of  the  eleven  jud^en  evtr  remarks  llwt 
Daniel  was  tO'be  the  purchaser  himsett'of  sUl  the  ligU 
gold  which  was  to  be  sent  by  Tookr. 

I  perfectly  acq.uiescein  the  general  law  laid  dowcbf  j 
tliejudgcs:  but  in  that  particular  case  I  should  havecofir 
curred  with  Mr.  Justice  Bulger  with  respect  to  the  golik 
thinking  Daniel  the  purchaser  ;  but  I  should  haveagrrc^ 
with  ll)e  other  judges  with  respect  to  the  bills,  becauH 
they  were  si^nt  to  bim  merely  as  an  agent. 
Cdk^  priotcr*  Lord  Xar/Ai/j^jrftyi  js  reported  to  have  decided  that! 
calico  printershould  have  a  lien  upv>n  cottotis,.  which 
had  in  his  hands,  not  only  for  printing  thenv  but 
printing  other  goods,  which  had  been  delivered, 
owner  having  become  a  bankrupt.  Ejfparte  jindi 
51  *f  June,  17(54.  Cooke  443. 

In  this  case  there  is  no  mention  either  of  usage 
agreement ;  but   Lord  N^tthingioM  decided  it  upon 
general  ground  that  in  bankruptcy  in  ail  auch 
was  a  general  lien. 

This  w«8  like  Lord  Har^icke^s  first  case, 
|>ei«r---Neilher  of  them  can  possibly  be  reconciled 
the  law  of  the  present  day.    Theie  is-  nothing   ii| 


I  iMurker  or  a  calico  printer  that  they  thduld 

irly  favoured.    The  ftubject  then  was  not 

rretood. 

larkaUe  that  the  last  case  was  not  referred  Dyer.  s 

eat  leading  case  upon  the  subject.  Green  v. 

iicrr.  2*214.;  in  which  it  was  decided  unant* 

a  silk  dyer  had  no  lien  upon  silks  in  his  hands 

price  of  dying  those  particular  silks.    l*be 

>ecO(nea  bankrupt 

B  important  case,  dyers  have  attempted  to 

leral  lien  by  proving  a  general  practice  or 

rk  assises  it  was  found  there  was  no  such 
ulifax^  as  that  dyers  should  have  a  general 
tu  for  a  general  balance  upon  any  particular 
)ods  left  in  tlieir  hands.  Apd  the  court  of 
:h  refused  a  new  trial.  Cloie  v.  ffaierkoHte, 
in  the  notes.  In  other  cases,  it  has  beea 
general  practice  has  been  proved,4£sp.  JR.56. 

in  derogation  of  the  general  law,  unless  ad* 
t,  1  presume,  be  proved  in  every  place  whera 
ready  been  established.  An  usage  at  G/oii« 
ford  no  presumption  of  a  similar  usage  at 

Carlisle- 

1  negatived  at  Halifax,  where,  perhaps,  there 
ers  than  in  any  other  place  in  the  kingdom* 
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is  considered  as  a  factor,  and  he  is  allowed  a 
lipon  any  property  which  he  has  in   his 
ker. 
iOCe  broker  has  a  general  lien  upon  a  policy 
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of  insurance,  for  premiums  paid  for  other  insurances,  or 
for  his  general  balimce. 

How  a  lien  re-  ju  q^^q  ^..^^q  LoTil  Mnusfield  is  reported  to  have  saidy 
It  is  the  justice  of  the  case  that  there  should  be  agei:enil 
lien,  and  the  lien  revives  when  the  policy  comes  ogaiii 
into  the  hands  of  the  broker.  Whitehead  v.  Fatighan,  23 
Geo.  3.  B.  R.  Cooke,  GOO. 

It  would  have  been  far  better  said  by  a  judge  in  a 
court  of  law,  that  it  is  the  iaw  of  the  case,  than  tlint  it 
isthe  justice  of  the  case.  In  that  case  the  broker  reco- 
vered the  possession  under  pretence  of  obtaining  what 
.was  due  upon  the  policy,  and  the  principal  redelivered 
it  for  that  purpose. 

Where  theie  is  a  general  lien  tlw  redelivery  of  ilie 
■ame  article  must  revive  the  lieu  just  th<i  same  as  the 
delivery  of  any  fresh  article;  but  it  must  be  witb 
this  qualification,  that  it  is  redelivered  for  the  purposel 
of  brokerage,  factorage,  &c.  as  it  was  originally  delivered  * 
— A  lien  surely  cannot  be  revived  by  an  accidental  re- 
possession of  the  thing  without  a  fresh  implied  cou* 
tract. 

AViennpou  But  the  broivcr  will  have  the  same  lien    upon    the 

money  re-  a_    J 

ceived.  money  received  under  it,  as  upon  the  policy,  though  tw: 

money  is  received  after  the  bankruptcy.  Ibid. 

No  lien  against     If  an  agent  for  a   party  informs  the   bioker  tb&t  tbi 

*•  «ien  .         poli(*y  is  not  for  him,  the  agent,  the  bioker,  cannot  retaii 

for  his  balance  against  the  agent.     Snook  y.  Davidsunp 

2  Campb. '2iS.  1809. 

If  an  English   subject  informs  the  broker  that  tta 
property  insured  is   neutral,   it  is  suflicient  informatioll 
that  he  is  acting  only  as  agent.    Maaiis  v.   HeMdemm 
I  East  335.  \SOl.  '*'  J 

Where  an  agent  represented  that  he  bad  power  to  IH 
dorse  a  bill  of  lading,  which  he  had  not,  and  indorsed  ital 
a  broker  wished,  who  effected  the  policy.  Lord  Elletk^ 


uigh  held  the  principal  was  not  bound  by  the  misre^ 
^esentation  of  bis  agent,  and  that  the  broker  in  thatcasa 
)uld  not  retain  the  sum  be  received  upon  the  policy  for 
is  balance  due  from  the  agent.  Lajiyon  v.  Blanchardt 
Campb.  597.1810. 
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The  law  with  respect  to  bankers  is  nesirly  the  same, 
s  that  of  Factors  and  brokers  ;  but  as  that  law  forms  a 
ery  important  branch  of  the  law  of  bankruptcy,  I  shall 
race  it  (luwu  to  the  present  day,  and  sh^U  intersperse 
^own  observations. 

The  first  case  I  find  upon  the  subject,  is  before  Lord 
lardnicke. 

Dumas^  a  merchant  at  Paris,  had  dealings  with  JuUcn 
^e  father,  and  his  son,  the  bankrupt,  merchants  in  Lun- 

The  petitioner  D/iiTirts  drew  bills  upon  them  to.  the  Bills  sent  for  a^ 

mount  of  1115/.   and  undertook   to  make   remittances  ^ae^aiSif* 
>r  the  payment  of  these  bills.  »  specie.         • 

He  informed  them  that  the  bills  were  for  the  particular 

:countof  his  house  at  Cadiz^  and  he  desired  them  to 

pen  -a.  new  account  for  these  bills,  and  to  keep  it  separate 

3(1  distinct  from  their  own,  and  to  distinguish  it  by  the 

liter  G. 

Dumas  accordingly  remitted  various  bills  to  the 
mount  of  1146/.  drawn  on  merchants  in  London. 

Julian  the  father  died,  the  son  discounted  two  bills  to 
be  amount  to^^etber  of  566L  and  then  became  a  bank- 

hoxA  Hard wi eke  ordered  the  assignees  to  deliver  up 
«biiis  remaining  in  specie  to  Dumas,     He  said  it  wa« 
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like  the  case  of  fiictois.  If  a  factor  becomes  a  bankrapt, 
the  principel  has  a  right  to  a!l  his  goods  remaining  io 
specie ;  aod  that  factors  are  consnfer^d  as  an  exception  to 
iheexpreiiss  words  of  th<»  atatnte,  21  Jac.  1,  respecting 
reputed  ownership.  Exparte  J)iimc8»  XJtk.  23?.  lt54. 
M*'^  re-  Jq  ^ijjg  case  it  was  admitted  by  the  counsel  that  the 

bills  before       moDev  rccei ved fof  the  discounted  bills  by  the  son  could 

tenkrupicy.  ,  . 

not  be  recorered. 

The  report  says,  '*  as  to  those  which  were  discounted, 
as  money  has  no  earmark,  they  waived  their  claim  in 
that  respect" 

With  resp^t  t^  that  sum  if  received  before  the  act 
of  banltruptdy^  they  must  have  come  under  the  comuis'^ 
slon. 

This  is  a  very  important  ciise,  and  ia  the  law  of  the 
present  day. 

l*be-report  takes  no  notice  of  the  bills  drawn  by  JiM» 
upon  Julian ;  perhaps  they  had  never  accepted  tbem,  or 
if  they  bad,  they  had  paid  nothing  upon  them, 
ftitorutona  It  appears  that  the  very  next  day  after  the  case  of 
SntT****  ^xparU  Dumas,  Lord  Hardmcke  decided,  that  wbcit 
bills  are  sent  on  a  general  account  between  the  correspon* 
dent  and  merchant,  and  as  an  item  in  the  account,  itii 
otherwise.  Expartt  ftburuw  in  the  same  bankruptcy,  lO. 
Augud  1756,  cited  in  Eiparfe  QuruU  4mL  Hsn. 

The  distinction  of  sending  a  bill  for  a  particnlar  meor 
jntrpo^e^  and  upon  a  general  account,  is  in  some  degree 
explained,  but  not  very  clearly,  in  the  nei(t  case  that 
came  befbrf!  Lord  Hardmcke  in  the  satpe  banlkrtiplcy. 

OufieU,  Who  resided  at  Paris,  dealt  whh  JutiaHtsi 
bis  son,  in  drawing  atid  red^nwing  bills  of  ei(cbange. 

Qursed  petitioned  the  chancellor  to  compel  the  as 
pigripcs  to  repay  the  money  n  ceived  on  bitte  of  excbanj;e 
Ifti.ph  w^reiii  Jif::a/i%  hands  whp>i  he  beqame  bapkrufil 
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nJl  llint  ff^ny  cf  tlirni  remained  unpxid,  they  niiglit  b« 
>roclucc(i  anil  delivered  up  to  the  petitioner. 

Lord  Ilcwdrricke,  chancellor.  Question  is,  whether  here 
5«uffif:icn.t  evidence  of  nn  appropriation  of  the  bills  of 
Kchnnge  remitted  l)y  OarselL 

It  nppearB  tliede  two  bills  were  seat  to  Jutiam  to  pay 
he  bill»  ilnwfl  on  them* 

When  Ourtell  sent  ttiem,  he  wrote  a  letter  to  Juham^ 
ind  in  it  he  takes  noiice,  that  he  would  send  to  an-- 
wr  what  teas  remaiuing  for  tiem  to  pay  on  his  account, 
¥31  what  was  due  on  his  account. 

It  must  be  taken   as  the  letter  imports;   it  is  a  matter 
)f  fdct  not  of  iaw«    I  anft  satisfied  it  is  an  appropriation^  ' 
\ni  is  within  the  rule  and  reasoning  I  went  upon,  mad         '  * 

aid  down  iti  the  case  Expttrie  Diimtn,  Ezperte  OnmH^ 
imb.  2<^7.  175(>. 

From  this  awe  we  learn  that  if  one  merchant  senda^^**'*^^^* 

payment* 

toother  a  hill  to  pay  what  is  due  to  him,  it  becomeis  tbi^ 
•roperty  of  the  person  to  whom  it  is  sent. 

Wt  may  draw  this  conclusion*  that  it  becomes  hul 
TfcoTerablv,  even  if  it  is  much  more  than  what  is  necea* 
iry  to  pay  whut  is  dues 

It  is  sent  to  discharge  a  funeral  account,  and  it  is  not  nn^ssentfor  a 
I  appfopnntion  to  a  particular  i»se  or  purpose.  pose. 

Tlic  next  was  a  Bimilar  case-^JZ/nrfc  drew  Wlls  on  J/ti- 
r,  under  an  ac^reement  to  make  remittances  to  answer 
leaame  when  due* 

Wht^n  Jmfier  became  bankrupt  tbcrc  were  two  of 
uic/r'4  bills  unpaid,  to  the  amounnt  of  450/  bi^  they 
t^  deposited  in  the  hands  of  Jenneri  bankers,  who 
Mift  them  5»hort  in  Jetimr$  book. 
In  an  action  by  Zinck  against  the  assignees  of  Jenner^ 
lacsouri  of  Common  Pleas  held,  that  the  plaintiff  might 
fabaver  these  bills,  deducting  what  was  due  to  Jeaner; 
bqf  say,  tliough  deposited  at  the  bankers,  the  bills  are 
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in  the  «ame  situation  as  if  tliey  haJ  laid  in  Jenmt'a  BCroi- 
toire. 

It  is  just  the  case  of  goods  consigned  to  a  factor.  Had 
the  bills  been  negotiated  and  not  been  paid,  tbe  bil 
holders  would  have  li!id  a  lien  on  tlie  money  advanced  ir 
exchange.  They  are  reniittpd  by  Z'mck  to  Jenner  for  i 
particular  purpose.  Ziml:\.  Walker,^  TJ/ffcA,  1154. 1777 
■  The  case  of  Timke  v.  Hol/it/gvorlk  has  been  stated  am 
observed  upon  before  ;  see  ante,  35.1. 

Trover  for  a  proniJusory  iioie  brought  by  tbe  ptaintifT 
as  assignees  of  tlje  bankrupt  against  the  defi-ndants  \vh( 
were  bankers.  ■ 
l^^iiH^."  ■  '^*'®  defendants  had  been  bankers  to  Aotchn  tin 
bflokrupt.  Tbe  note  in  question  had  been  paid  into  tin 
defendant's  house  by  Noaiau,  the  day  before  he  tom 
mitted  the  act  of  bankruptcy,  and  wrote  short  in  hi 
cash  kccount  with  the  house.  At  that  time  there  was  : 
balance  in  favour  of  the  bankrupt  to  theamountof  2/.  I5i 

The  bankrupt,  besides  his  keeping  cash  with  the  de 
fendants,  had  also  a  discounting  account  with  tliem,  ant 
about  a  montb  previous  to  his  bankruptcy,  they  had  dis 
counted  for  him  fifteen  bills,   five  of  which  hnd    tumet 
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upon  every  bill  deposited  with  liitn  till  all  the  debt  due 
to  him,  as  a  banker,  is  paid.     Here  the  customer  was 
indebted  to  the  banker  the  amount  of  the  bud  bills  dis* 
counted,  or  so  much  as  he  had  drawn  for. 
They  would  now  be  held  to  have  a  lien  till  all  their  lia-  ^  ii«i/«r  •'! 

"  -  liabilities  u 

bilitiesare  discharged  by  drawing,  indorsing,  or  accepting  banken. 
for  their  customer.     But  I  do  not  think  they  would  have 
alien  upon  a  bill  for  a  dffbt  not  due  to  them  as  bankers, 
or  which  did  not  make  an  item  in  their  general  banking 
account. 

This  is  an  action  of  assumpsit  by  the  plaintiffs,  as  ^.}}^^  "P^"  "H 

^  'f  ■  *        .  bilU,  note*,  and 

indorscrsof  a  bill  of  exchange  for  tf^^ol.  10s.  against  the  othertecurities. 
defendant  as  drawer.     I'he  defendant  drew  the  bill  in 
question  on  one  Jmes^  payable  to  Cook,  from  whom  he 
'deceived  no  consideratioti  for  it.      Cook   was  a  trader  at 
*inttol,  and  kept  an  account  with  the  plajntifls,  who  were 
'^^nkera  in  the  same  place.    The  course  of  dealing  be* 
'^een  them  was  this :    Cook  lo<lged  bills,  payable  at  fu« 
^Ure  days,  with  the  plaintiffs  from   time  to  time,  and 
^few  upon  them  for  any  money  he  wa.urd  in  advance: 
^Ue  plaintifl*  charged  no  interest  on  tUe.*«e   advances,  but 
^^ed  to  select  out  of  (he  bills  in  their  hands  such  as  they 
l^leased,  and  were  nearest  to  the  sum  advanced,  and  dis- 
Counted  these  bills,   debiting   Cook  with  the  amount  of 
^«ich  discount  on  his  account.     On  the  ^tith  of  J-'ebruaty, 
^lie  balance  of  Cook\  account  with    the  plaintiffs   w«is 
^  031.  in  his  favor.    On  the  'iTtli,  he  directed  bis  clerk  to 
t^ay  in  to  the  plaintiffs  other  bills  to  the  amount  of  about 
(KX)/.  which   was  done;  and  he  applied  for  another  ad- 
nce,  which  the  plaintiffs  at  first  refused,  but  they  afler* 
."^vards  consented  to  let  him  have  about  1400/.,  and  actu* 
^lly  entered  the  discount  on  such  of  the  bills  as  they  se- 
lected, a:nongst  wnich  the  bill   in  question  was  net  one; 
<ind   on  the  plaintiffs  refusing  to  make  Cook  any  further 
advance,  he  demanded  this  and  the  other  bills  which  had 


^  lien  upon  aii  not  bccn  discounted,  none  of  which  were  tlicn  due?  but 

othor  secnri-    the  plointifTs  refused  to  deliver  any  of  them  up^alledgin; 

their  ri<;^ht  to  detain  them  all,  in  caseanf  of  the  di«c<mnt>' 

cd  hills  should  prove  bad.    Those  discounted  biHs  M 

longer  to  run  than  the  bill  in   question.     At  this  trine 

none  of  the  discounted    bills  had   been    dishonouredi 

though  some  of  thera,  beyond  the  amount  of  tlie  present 

bill,  afterwards  wore  so;  and  at  the  time  of  the  denni«<i 

and  refusal,  the  sums  which  the  plaintiffs  bad  advanced 

to  Cook  were  cou.^iderubly  more  than  covered  by  the 

amount  of  the  discounted  bills  in  their  htiKK»,  in  tbe 

event  of  their  pro^'inpj  to  be  good  bills.     Before  this  ic- 

tion  was  brought.  Cook  l)eoame  a  bankrupt,  and  the 

plaintiffs  proved  their  debt  under  his  comnitssion,  for  tbe 

balance  of  their  account ;  and  in  the  affidavit,  usual  upon 

such  occasions,  they  swore  that  they  bad  no  security  for 

their  debt,  except  certain  bilte  which  they  specified,  «xi 

which  only  coniprehended  the  discounted  bills,  and  not 

the  bill  in  queaiun.     'J'hcre  was  also  some  evidaice  at 

the  trial  of  the  fjesieral  cusiom  of  tUe  bankers  at  BrUof 

to  keep  their  accounts  in  the  snme  manner  as  tbecoun* 

of  dealing  shown  between  the  plaintifls  and  Co»k\  aame^ 

]y,  that  it  was  usual  with  them,  upon  any  advance  to  ft 

customer,  who  lodged  bills  in  their  hands,  to  apply  sorb 

ndvance  to  the  discount  of  particular  bills,  without  tuf 

tp^ial  agreement  to  that  effect  with  such  a  custmner» 

or  with  a  Tiew  to  select  «ucb  particular  hills  as  the  bisi* 

of  the  credit^  or  relinquish  their  general  lien  upon  sscb 

securities.    The  cause  was  tried  before  Mr.  Baron  Fif^ 

Tjfn  at  the  last  assizes  at  Bristol,  when  ttie  jury  foaixt 

n  verdict  for  the  plaintiffs;  to  set  aside  which  a  rootioo 

ttus  made,  and  rule  tiisi  granted,  in  Michaelmas  teitn 

latjit. 

Lord  Kenytm^Ch.  J. — I  disclaim  grounding  my  opinio** 
upon  any  particular  law  applicable  to  the  city  of  Br'i^ 
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toi  only.  I  am  clearly  or  opinion,  that  by  the  general  a  li«a  upon  ail 
law  of  the  land  a  banker  has  a  general  lien  upon  nil  the  i'Hill^.'*^ 
aecurittes  in  his  hands  belonging  to  any  particular  per-  ^^^^ 
0M1  for  bis  general  balance,  aniess  there  be  evidence  to 
ihow  that  be  received  any  particular  security  under  spe^ 
cial  circamstances,  which  would  uike  it  out  of  the  com* 
mod  rule^    But  it  is  taken  for  granted  by  the  counsel  in 
support  of  the  rule,  that  the  party  bad  a  right  to  demand 
of  tbe  bankers  certain  bills,  which  were  not  discounted^ 
iritbout  paying  their  general  balance;  and  the  whole 
Uf^ooieDt  is  built  on  that  mistake.  I  think  he  had  only  a 
right  to  demand  this  bill  sub  modo,  namely,  on  payitig 
all  that  was  tlien  due  to  the  bankers;  for  wherever  a 
banker  has  advanced  money  to  another,  be  has  a  lien  on 
all  the  paper  securities  which  come  into  his  bands  for  th^ 
amount  of  bis  general  balance.    It  has  been  urged  that 
the  bnakers  abandoned  their  general  lien  in  this  case,  by 
fippiying  the  money  advanced  to  the  discount  of  a  parti* 
Ciilar  bill ;  but  nothing  appears  to  warrant  such  a  suppo* 
aition.     So  long  as  they  were  in  advance  upon  the  gene-> 
lal  account,  they  had  a  right  to  charge  interest,  wiiether 
10  one  shape  or  another.    But  whether  they  coulc)  charge 
interest  upon  any  particular  bill,  provided  they  were  not 
in  advance  upon  tbe  general  balance,  is  a  qurstion  no^ 
liec^essary  to  be  decided  now,  but  upon  which  they  otay 
possibly  fiinl  themselves  mistaken,  whenever  it  comes 
to  be  fully  canvassed.    I  see  nothing,  however,  in  thin 
ease  contrary  to  tbe  general  role  of  law,  and  tlie  prac» 
tke   amongst  bankers.     It  is  very  proper  that  there 
ibpiiM  be  a  known  rule  to  govern  the  con^iuct  of  all  pfir- 
iMs  of  this  description,  whose  dealings  are  very  etUn^ 
ihei  and  that  rule  is,  that  no  person  can  take  any  paper 
wcurities  out  oi  ihe  hands  of  his  banker,  without  pay- 
tog  him  hJH  general  balance,  unless  such  securities  were 
4ip)ivere^  upd^^ra  particular  HSf^emeai,  which  enable* 
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him  so  to  (io.     If  we  were  to  set  aside  tins  verdict,  xv 
sliould  unsettle  that  whicU  lia8  always  been  considerei 
as  the  law  on  this  subject,  and  the  constantly  receiv<?i 
course  of  trade  founded  upon  that  law.    1  am,  therefore, 
clearly  of  opinion,  that  we  ought  not  to  treat  this  even 
as  a  doubtful  question,  hut  that  we  should  discbarge  tlia 
rule  for  a  new  trial.  Davis  v.  Bovrsher,  5  T.  K.  4S8. 17fH« 
This  is  an  important  case,  and  is  the  law  of  the  pri^* 
sent  day.     A  banker  may  not  only  retain  all  bills  depo- 
sited ^'ith  him,  till  the  balance  due  to  him  is  paid,  but 
also  till  he  is  discharged  from  all  his  acceptances  in  favor 
of  the  customer. 

A  banker  clearly  cannot  charee  interest  for  bills  !»« 

^hargiid.  htts  not  discounted  ;   but  I  conceive  he  may  discount  a 

bill  in  part,  as  if  he  had  a  bill  for  1000/.  he  might  advance 
600/.  and  take  the  interest. or  discount  upon  500/.  till  the 
time  the  bill  became  due ;  but  if  be  took  the  discount 
upon  the  whole,  and  permitted  his  customer  only  to  draw 
out  five  hundred  pounds,  he  would,  I  conceive,  be 
clearly  guilty  of  usury. 

^  ,         This  was  an  action  of  trover  for  two  bills  of  exchangCi 

Question,  wue- 

iher  thebiLs    one  for  lOOOl.  the  other  tor  4931.  1 3s.,  brought  under aa 

were  paid fui  a         ,  p    ,  ,.  ^,,  i         •  •  '^'      ^( 

parUcuUr  pur-  oixier  of  the  court  ot  Lhancery,  on  hearing  the  petition  oi 
■waialcouiu?"  ^^^  plaintifls  in  the  bankuptcy  of  Forbes  and  Gregory^ 
roerchants,  in  London^  and  in  the  bankruptcy  ofCaldweUt 
Smiihf  Forben^  and  Gregory^  bankers,  at  LiverpooL    Oa 
the  trial  before  Lord  Kenyon^  at  Guildhall^  the  caseap" 
peared  to  be  thus.   The  plaintiffs  kept  a  banking  accoua^ 
with  Caldueli  and  Co.  which  consisted  solely  of  bills  fe« 
ceived  from  them  by  the  plaiutifls,drawn  on  the  bankruptsio 
London,  (who  acted  as  bankers  for  Caldwell  and  Co.  at  Xi" 
werpooly)  on  the  one  si<le,  and  of  bills  and  negotiable  secu- 
rities pai'l  hy  tUc  plaintifls  on  the  other  side.  ThisaccoutB^ 
did  not  include  any  other  dealings  between  them,  tliuug*^ 
tiiere  existed  other  accountb  between  R,  Beat,  one  of  ^L»^ 


V'lairitifTsy  nnd  Caldwell Hud  Co.    An  interest  account  was  whetberthe 
regularly  kept  Ivjtween  the  parties:  when   the  bankers  ^^[.'•j^^'j^jjjj 
were  in  advance  in  cash,   they  debited  the  plaintiflTs' ac«  p»«po«'>  oroi 
Count  with  Interest  during  such  advance;  when  they  had  eouot. 
cash  in  hand,  they  pave  credit  ft)r  interest  upon  it;   the 
account  was  balanced  every  tlirec  months ;  and  the  ban- 
ker charged  5g.  per  cent,  commission  on  the  amount  oT 
the  bills  drawn  by  them,  which  constituted  their  profit. 
On  the  2Sth  of  February  1793,  the  account  was  balanced, 
in  which  were  included  all  the  bills  received  by  the  plain-* 
tiifs  fi*om  Caldwell  and  Co.  to  that  time ;  and,  supposin*" 
tliem  all  good,   the  plaintiffs  would  then  have  been  deb- 
tors in  3S^-2l.  83.  8d.  On  the  1st,  Sth,  nnd  15th  of  Mnrdt, 
^  Jie  p!;;!iiiiirs  recelveii   from  CV/Wrct// and  Co.  other  bills 
^rnounting  to  445l.()s.3  J.;  on  the  I3th  oi March^  the  plain* 
^i  ffs  sent  to  Caldvcell  and  Co.  seven  excise  debentures,  to 
^tie  amount  of  0741.  53.  lid.  which  virere  received  by  the 
* ^Iter.  On  the  16th  of  March^FurbesvimX  Co.  stopt  payment 
^^  LondoHy  at  which  time  the  plaintiffs  had  in  circulation, 
'^ills  drawn  on  Forbes  and  Co.  by  Caldwell  and  Co.  to  the 
Amount ot^^-lbM. 7s.  4d.  Ca/dwefl iind  Co. stopped  payment 
^^n  the  \8i\\o\'Marclt.  On  the  Kith  of  March,  about  five  in 
^he  afternoon,  the  plaintiff  sent  to  Caldzcell  nnd  Co.  fifteen 
%)ill8,  (of  which  the  two  in  question  were  part,  the  action 
'^iiig  brought  on  two  only  to  try  the  right)  amounting  to 
C3953I.  5s.  4d.  which,  if  placed  to  their  credit,  would  turn 
^he  balance  in  their  favour  7991.  l(is.  4d.;  allowing  all  the 
bills  received  from  Caldwell  and  Co.  to  be  good:  but  those 
l)ill8  were  afterwards  returned   to,  and  taken  up  by,  th^ 
plaintiffs,on  the  failure  of  the  drawers  and  acceptors.  The 
question  was.  Whether  the  bills  in  question  were  paid  by 
the  plaintiffs  to  the  house  of  Caldwell  and  Co.  on  a  parti- 
cular or  a  general  account?  The  plaintiffs  contended  that 
they  were  deposited  with  CalduelinvACo.  for  a  particular 
purpore,  namefy, to  answer  t!ie  bills  givL-n  by  Caldwell  eLud 
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Whetberfbr  Co.  to  the  plaiiititFs^  and  which  were  then  funtliiig;  vA 
poqieiie^  or  on  tliat  89  the  purpose  for  which  they  bad  been  deposited 
l)Su'***^"  bad  failed,  the  plaintiffs  had  a  right  to  have  them  re- 
stored  ;  that  these  bills  could  only  have  beeti  retained  bj 
Caldicell  and  Co.  for  the  purpose  of  indeoanifying  tbem 
against  the  payment  of  their  own  |iaper  then  in  cir- 
culation; that  as  that  paper  had  l>een  returned  to, 
and  taken  up  by,  the  plaintiffs,  the  lien  of  Caldwell 
and  Co.  on  the  bills  in  question  (Which  existed  ooly 
for  a  particular  purpose)  waa  destroyed  ;  and  that  the 
defendants,  wlio  represented  Caldwell  and  Co«  could  not 
set  up  any  defence  that  Caldwell  and  Co.  could  not  On 
the  other  hand,  it  was  insisted,  on  the  part  of  the  defeo* 
dantsi  that  the  bills  in  question  were  paid  into  the  house  of 
Caldiceil  and  Co.  on  the  general  account  that  tub;»isted  bo* 
tween  tbem  and  the  plaintiffs,  and  were  not  deposited 
with  CaldwtU  and  Co*  to  answer  specific  bills  drawn  by 
them  on  Forbet  and  Co.  in  favour  of  the  plaintiffs  \  fot 
that  so  far  from  there  being  any  proof  that  the  latter  wis 
the  agreement  of  the  parties^  the  contrary  was  e? ideot 
from  their  general  course  of  dealing;  and  that,  as  the  bilb 
in  question  had  not  only  been  paid  into  the  bouse  of  Ca/ib)^ 
^nd  COi  on  that  general  account,  but  bad  been  smceto 
tually  negotiated  by  tliem  to  Forbes  and  Co.,  to  whom  tb^ 
Were  then  indebted,  the  plaintiffs  had  no  right  to  recover 
tbem  back.  The  jury  after  inspecting  the  plaiatifi*' 
books,  tliQugbt  that  the  bills  were  paid  to  CaldweU  and 
Cp»  on  the  general  account  between  tbem  and  plaintiflii 
tnd  the  plaintiffs  were  nonsuited. 

A  rule  wa3  obtained,  in  the  beginning  of  the  term/raHiiV 
pn  the  defendants  to  shew  cause  why  the  nonsuit  sboul^l 
QQt  be  set  aside,  and  a  new  trial  granted^  on  the  groMQ^ 
mentioned  at  the  trial;  but. 

The  court  were  clearly  of  opinion,  that  the  plaintiffs 
were  not  entitled  to  recover  undf:r  the  circumstances  ^ 
the  case» 


BANKER;  J5] 

J9tf//€r,  J.  in  the  course  of  the  argument  s^d,  that  io  or-  wheUm-  fnr 

Her  to  make  it  a  specific  appropriation  of  bills,  there  must  ^  »»«'*»««'«' 

be  a  lodging:  of  a  bill  for  a  bill,  or  at  least  several  deposit**  ■  g^*en\ 

eii  at  once  as  one  entire  transaction  to  answer  some  parti* 

cular  purpose  :  whereas  here  ths  bills  were  paid  in  ou  af 

general  runiiing  account,  and  the  amount  of  the  bill» 

claimed  as  a  deposit  not  even  corresponding  with  tba 

amount  of  those  for  which  they  were  supposed  to  be 

depositeil.    And  that  tliis  case  must  be  considered  io  tbt 

same  manner  as  if  the  question  had  arisen  before  the  baokf 

ruptcy  of  CnUkctll  and  Co.  in  which  case  the  plaintiffs 

could  not  have  compelled  the  bankers  to  deliver  up  the 

(mUs  in  question  on  paying  the  others. 

I^)rd   Heutfou^  Ch.  J.   1  agree  with  my  brother  Bttller^ 
^  liat  thfre  ukust  be  either  a  bill  pledged  against  a  bilU.or 
^  transaction  agaiast  a  transaction ;  but  here  the  bilU 
^vere  coming  in  day  after  day ,  not  for  the  purpose  of  oppos-' 
^iDg  a  bill  on  one  side  of  the  account  to  another  oa  the 
^^tlier,   but  all  were  paid  on  one  general  account.    The 
tt>laintit1*s  therefore  are  not  entitled  to  recover  these  billSf 
^M  the  ground  that  the  particular  purpose  for  wlHch  they 
>vere  deposited  has  not  been  answered,  because  it  doe» 
loot  appear  that  they  were  deposited  to  answer  that  par- 
ticular purpose.    On  the  trial,  the  Jury  on  inspecting  th^ 
books  thought  that  this  was  a  general  banker's  accouot» 
iHid  that  there  was  no  specific  appropriation  of  the  billa^ 
in  question :  and  it  appears  to  me  in  the  satne  light.  P^r 
curianty  Rule  discbai^ged^  Bent  v.  Puller,  5  T.jR.  405^ 
1794. 

I  have  stated  before  what  seemed  to  be  Lord  Hanh 
mickes  meaning  of  paying,  or  remitting  a  bill  upon  a  geiie* 
sal  aocount,  viz.  paying  it,  or  remitting  it  in  discharge  of 
t  debt,  and  when  the  merchant  received  it,,  it  becama^ 
tb0olutely  and  irrevocably  bis. 


t  cannot  recoHcil-j  this  case  either  ivith  the  case  pre- 

[^  ceding  it,  or  Willi  tliusc  which  follow  j(.     All  bills  paid 

'n^o  a  bniilicr's  linmls  in;iy  lie  cunsiiKieil   to  be  paid  ia 

for  a  particular  piir|>'.)sc,  io  iinswor    tlic  (irnl'ts  of  the  cut- 

toiticr  :  lie  is  his  fiiclor  or  hruktr. 

Here  Beiil  paiil  iiiLo  Caldrticll's  hands  bills  accepted  by 
vuiious  tiieichunls,  from  whom  Ihey  were  to  reci^ive  the 
amoitnt  when  rfue.  11" /few/  had  drawn  out  the  money  as  lie 
wntited  it  by  his  owii  chfques  or  drults.  it  would  have 
l>een  a  common  banking  account ;  but  instead  of  that,  it 
wiis  more  convenient  to  hnn,  to  receive  from  them  a  bill 
drawn  by  them,  upon  their  hiuiker^  in  London.  They 
could  accommodate  liim,  of  course,  wiUi  a  bill  of  any  size 
he  wanted, 

'I'bey  chaiged  hiiu  a  commission  of  as.  per  cent,  upon 
till  the  bills  they  so  drew  for  him. — Suicly  then  CaldaitU 
was  subject  to  all  tlie  liability  of  a  banker,  factor,  bn^ 
Jier,  or  agent. 

Trover  for  tivo  bills  of  cxcliaiige;  one  of  4,000l.and 
oneof  3P31.  Ss.  .td. 

The  defemiants  pleaded  the  general  issue,  and  at  the 
trial  before  i-j/Ae,  Ch.  J.  at  tin;  Guild/tall  sittings,  after 
_  Mic-'ideliitiis  lerin,  llltj,  a  special  verdict  was  found  to  tlis 
1^  ISulloii  wa*  a  merchant  at  Liver- 
r  some  vears, 


of  Burton^  Forbes,  and  Gregortf^  in  London ;  and  between  Btnn  paM  on  • 

the  two  houses  in  Liverpool  ^nd  London,  tiiere  was  an  open  f^^'ST*""* 

account  curretit :  Bolton  for  wme  years,  and  ttotil  tbe  reco^^*^*    ' 

house  at  Liverpool  became  bankrupt,  employed  that  house 

as  his  bankers ;  and  they  used  to  procure  billa  which  had 

been  accepted  by  him,  payable  at  the  house  in  London^  to 

be  there  .paid  when  they  fell  due.     Those   payo^ents 

when  made  were  carried  by  the  house,  in  London  to  their 

account  with  the  house  at  Livtrpool,  and  by  the  house  at 

Liverpool  to  their  account  with  BoUon.    In  tlie  b^kiug 

account  between  Bolton  and  the  house  at  Liverpool^  JEUU 

^09  was  made  debtor  for  cash  roeeived  of  tbenVdsnd  fiu 

bills  accepted  by  him,  payable  at  the  house  in  Xondbii; 

aod  was  credited  in  such  account  for  all  bills  and  cash 

paid  by  him  into  the  said  house.    An  interest  account 

was  kept  between  Bolton  and  the  house  at  Liverpool^ 

which  was  balanced  every  three  months ;  and  the  latter 

was  also  allowed  a  profit  on  the  said  account  of  one  quar* 

ter  per  cent,  on  bills  and  cash  paid,  either  by  them  or  by 

the  house  in  London^  on  their  account,  for  the  use  of  Bol-^ 

t9n.    Bills  having  been  accepted  by  Bolton  to  the  amount 

of  19,7031.  payable  at  the  house  in  London  on  the  CSth  of 

Mruary  1793,  he  proposed   to  the  house  at  Liverpool, 

^liat  they  should  procure  the  same  to  be  paid  as  they  fell 

due  by  the  house  in  London,  and  that  tQ  enable  the  house 

^tLiveipool  to  provide  for  such  payments,  he  should  de< 

lifter  to  them  certain  other  bills  of  exchange,  whereof  those 

mentioned  in  the  declaration  were  parcel  with  his  indorse* 

ooent  thereon:  to  this  proposal  the  house  at  Liverpool 

agreed.    In   pursuance  of  this  agreement,  IJu/^o/i  on  thp 

1st  of  AfarcA  1793,  and  on  other  days  between  that  day 

and  tbe  lO'th  of  March  \n  the  same  vear,  delivered  to  thu 

b^use  at  Liverp-jol  several  bills  of  exchange  amounting*  in 

the  whole  to  the  sum  of  11,5831.  $s.  9(1.;   among  the^e 

WM  the  bill  for  40001.  meutioned  in  the  declaration,    On 

VOL*  ij.  s  u 


.)b  piid  M  •  tbc  10tl)  of  Ma,reh,  1793,  he  delivereii  to  the  same  bouiO 
Mr  wcoun  ^jj^^  j,jijg^  with  a  check  on  that  house  (which  they  re- 
ceived as  cash,)  to  the  amount  of  912L  Is. ;  amot^  ibeM^ ' 
weatht  bill  forSgSl.  1S>.  3<l.  also  mentioned  in  the<lecla» 
ration:  all  these  bills  were  the  properly  of  Bolton,  and 
duly  indorsed  by  him  ;  the  bill  for  40001.  having  also  pre-  , 
Tioiuly  to  the  delivery  been  accepted  by  him.  Ou  the 
4lh  t>f  March,  1793,  the  bills  accepted  by  Bo//on,  payable 
at  the  house  in  London,  were  by  the  house  at  Livtrpool 
entered  on  tbedebitsideofthe  account  between  them  and 
Boitoii  :  and  the  hills  dcltverefl  by  Jiollan  to  the  house  at 
Xarerpool.  were  by  them  carried  to  liis  credit  in  the  sams 
account  at  the  times  when  they  were  respectively  deliver^ 
ed.  Ou  the  debit  side  of  the  books  of  the  house  at  i^'per" 
poo/,  jt  appeared  that  BoUoh'i  acceptances,  amounting  tQ 
I9,70«L  13s.  lOd.  were  entered  thus:—"  March  itb,  S» 
acOiptaBces  due  in  April,  iy,70-2l.  1 3!-.  lOd. ;"  and  on  tba 
credit  side,  the  bills  delivered  to  the  house  by  BoUon  werm 
entered,  some  with  the  (\ate  of  their  'delivery  and  the 
day  on  which  they  \Tere  to  fall  due,  and  some  with  UiD 
former  only.  Ou  the  2d  of  March,  \'\i3,  the  house  at 
Lwerpoot  remitted  the  above  mentioned    bill  fur   40001/ 


BAVKER.  m^l 

tse  at  IdverpooL  On  the  lOth  o( March  li93,iht  hoase  Bnb  fM  onji 
LomIm   became  insolvent,  and  on  the  18th  of  the  caonui  b« 
le  month  a  commission  of  bankruptcy  issued  against  ^'^^'"'^^^^ 
ra»  under  which  the  present  defendants  were  assignees. 

the  same  day  the  house  at  Liverpool  also  became 
ikntpt,and  a  joint  commission  of  the  same  date  issued 
unat  CkarUt  CaUmeU^  Thomas  Smithy  John  Forbes,  and 
miel  Gregory^  as  partners  in  the  banking-house  at 
verpooL  The  house  at  Liverpool  at  the  time  of  theix 
okniptcy  was  indebted  to  Bolton  in  the  sum  of  9000K 
A  upwards :  and  none  of  that  parcel  of  btlls,amounting 
19,7021. 138.  lOd.  accepted  by  BolUm,  payable  at  the 
ose  in  London^  were  paid  either  by  that  house,  or  by  the 
rase  eXUverpooly  but  were  paid  by  Bolton  himself.  The 
sfendants  possessed  themselves  of  the  two  bills  in  ques* 
OD,  as  assignees  of  Forha  and  Gregory ^  and  refused  to 
diver  them  on  demand. 

Eyre,  Ch.  J.  who,  after  stating  the  case,  said,  *'  The 
[Qsition  is,  whether  the  plaintiff  can  maintain  his  action 
ipoD  this  case  ?    For  him  it  is  urged,  that  the  house  in 
^^sAon  is  a  house  of  trade,  carried  on  by  two  of  the  part« 
ten  in  the  banking-house  at  Liverpool;  though  it  is  ad« 
litted,  that  the  trade  carried  on  in  London  is  the  sepa« 
Ke  estate  of  those  two  partners.    It  is  insisted,  that  the 
hUs  in  their  hands  remained  in  the  same  state,  subject  to 
he  same  rules  of  law  and  equity,  as  would  hare  applied 
0  them  iu  the  possession  of  the  house  at  Liverpool ; 
uid  that,  having  been  appropriated  (as  it  is  called),  or 
klifered  to  the  house  at  Liverpool  for  a  special  purpose. 
Hid  not  having  been  ultimately  applied  to  that  purpose, 
nd  KBiaining  in    specie  in  their  possession,  Bolion 
irottld  have  been  intitled  to  demand  to  have  them  deli- 
^^eisd  up  to  him  by  the  banking-house  at  Lioerpoot,  or 
^  the  assignees  of  that  house,  supposing  them  to  have 
to  the  hands  of  those  assigneei;  I  take  it  to  be  now 


yiH-M  •Kttlf'l,  I'lat  Iji;';  in  the  !nr>N  oi'a  laiikfr,  like  goods  in 
>«»«  tfce  hanilsof  a  lii^lor,  i;i  liin-  tvenl  of  a  bnukruptcy,  IR 
tobedelrverei!  up,  *uli;ett  o;i!y  to  the  lien  whitli  the 
banker  may  hare  itpcii  ihtm  fur  t'le  balance  of  his  ac- 
count. Oiitheoihv'r  ik'-iiiI  it  t?  <:!e?.r.  that  it' indorsed  bills 
are  deposited  wiiii  n  b-s^iker,  aiiJ  thejare  by  him  negoti- 
ateiitoathiril  p?r<on,  tliott^li  i!ie  purpose  for  which  they 
■were  df-posiled,  shoidl  be  evrr  so  cruelly  disappointed 
by  his  becoining  bankrupt,  the  ori?rnaI  owner  can  haw 
uo  claim  to  recover  them  in  trover  against  such  third  pa- 
ton.  The  present  seems  to  b<j  a  middle  Lme,  and,  I  b^ 
lieve,  is  a  new  one.  We  must  eiidearouf  to  ascertain  to 
wliicb  class  it  b<±loiigs.  The  tnn-  nature  of  that  transac- 
tion baa  been  narinty  disputed  ill  tlif  course  of  the  u- 
gumeDt;  but  it  cnmcs  out  to  be  simply  this:  BoHw 
paid  iatu  bis  banker'^  hands  these  hills  on  his  general  ic 
count  for  a  parti<-<i!.'.r  piirp'V-ie.  This  has  boen  called  ib 
appropriation,  and  le^al  consequences  are  deduced  from 
thence,  8-1  if  appmpriution  was  a  technical  term,  or  U 
U-arit  vtAi  used  in  t^ome  detiniie  or  prei-i!>c  sense,  whereai 
no  term  in  popular  usu  can  he  more  general,  or  more  op' 
certain  in  its  import.     In  irtitli,  when  I  wiy,  tbeM  billi 
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'as  a  misapplication,  or  that  the  confidence  of  Mr.  Bol^  nils  paM  on  a 
w  was  abused.  It  may  be  asked,  assuming  that  Mr.  !!„"„"  bL^*"*  • 
Mlon  considered  both  houbfts  to  be  in  full  credit,  was  "'^ '*'****■ 
not  the  very  thing  he  meant?  Was  not  this  the  pro- 
able  mode  by  which  the  banking-house  would  be  ena- 
ied  to  provide  for  the  payment  of  Mr.  Iltlions  accept" 
acts  at  the  liousc  of  J'oibei  and  Gngon/  ?  They  were 
>be  dealt  with  as  the  banking-house  thought  fit  to  deal 
'itb  them :  to  be  negotiated  if  they  thought  fit ;  to  be 
iscounted  at  Liverpool  if  they  pleased,  or  remitted  to 
•liom  they  pleased ;  and  were  necessarily  to  be  con- 
erted  into  money,  in  onlcr  to  be  means  cHectual  to  ths 
urpose  even  of  the  |»arties  who  depositf-d  them. 
If  then  Forbes  and  Oregon/  wi  re  parties  capable  of  ac- 
uiring  a  properly  in  these  bills,  as  capable  as  any  third 
arty,  and  did  acquire  it  without  reproach,  and  in 
ruth,  in  pursuance  of  that  agreement  upon  which  they 
fire  delivered  to  the  banking- hou>e,  why  are  not  Fortes 
nil  Gregory  to  bi.^  coiji?iili:red  as  third  p».'rsons,  with  whom 
iiese  hills  have  been  nciiotiated?  If  ihcy  were  to  be  so 
onsidcred,  this  detenninrs  the  class,  to  which  I  said  in  a 
>rmer  part  of  the  argument,  we  were  to  endeavour  to  re- 
ucethis  middle  ciise,  lietween  the  case  of  original  parties 
>the  transaction,  and  the  case  of  a  tliirJ  person  holding 
ich  bill?  as  these  in  the  onlinary  course  of  the  negoLi- 
ion  of  bills  of  exchan^f."  Judgment  for  the  defen- 
im>.  liJton  V.  ruller,  1  li.  and  i\  6:3p.  179(5. 
One  of  the  bills  came  to  the  hands  of  Forbes  and  Gre- 
»ry  on  the  day  when  they  became  bankrupts.  The 
hief  Justice  said,  **  we  are  of  opinion  that  the  bill  being 
mitted,  as  far  as  concerned  the  house  remitting  before 
>e  bankruptcy,  and  to  a  creditor,  cannot  be  recalled,  and 
lUst  follow  the  fate  of  r'ne  otiier  bill."  Ibid. 
ThU  is  a  most  able  judgment,  and  I  conceive  perfectly 
'5^»i8Jtcu*  with  the  law  of  the  present  day. 
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uiu  MBt  ts  •  I  have  omitted  tliat  part  in  which  the  Chief  Juttic* 
^!io/in  proved  that  it  made  no  difference  that  Forbtt  snd  Gr^ri^ 
"?*•  cmrjyingon  a  separate  trade  in  Loudon  were  partnets 
vitb  the  house  at  Liverpool. 

The  deciiion  was  the  same  ai  if  they  bad  been  entirely 
diitiDct  houses. 

This  and  the  next  case,  before  Lord  ElUHbonugh  and 
tbe  court  of  King's  Bench,  contains  the  general  law  with 
respect  to  bankers. 

Dklienson  and  Co.  were  bankers  at  Birmingham,  with 
whom  the  plaintiiTs  bad  opened  a  banking  account  in 
1804,  which  was  continued  down  to  the  ISth  of  Noveiabtr, 
ISOi,  when  Dkkemon  and  Co.  stopped  payment,  and 
became  bankrupts.  On  the  12th  of  November,  1605,  the 
plaiDtiffs  paid  into  the  bank  three  bills  to  the  amount  of 
above  1100).  which  were  indorsed  by  them,  but  were 
uot  due  till  December  and  January  following ;  and  at  the 
time  of  the  bankruptcy  there  was  a  considerable  balance 
due  to  the  plaiutitfs  upon  their  cash  and  bills  in  ques- 
lion.  \t  was  stated  to  be  the  practice  of  this  and  other 
banking-houses  in  the  country,  that  when  bills  which 
were  approved  were  brought  to  them  by  a  customer, 


eertaia  cottimmion ;  difTcriog  in  diii  respect  rcon  tlicitiiflMBtt»ft 

practice  of  bankers  iti  Lomhn^  who,  apon  the  I'cceipt  of  ^^j]^^^ 

amiue  bills  from  a  customer,  do  not  cany  the  amount  y^.T^  ^ 

directly  10  his  credit,  but  enteir  them  short,  as  it  is  called, 

that  is,  note  down  the  receipt  of  the  bills  in  his  account 

with  the  amount,  and  the  times  when  due  in  a  prerioiia 

column  of  the  same  page,  which  sums,  when  received^ 

are  carried  forwards  into  the  usual  cash  column.    In 

the  present  case,  the  assignees  of  the  bankrupts,  consK* 

dering  that  the  three  biHs  in  question  had  been  entered 

in  the  bank  books  in  common  with  cash,  and  that  by 

the  usual  mode  of  dealing  the  plaintiffs  might  have 

drawn  for  tbe  amount  befoi^  the  billa  were  doe^  refuted 

to  deliver  them  up  to  the  plaintiffii  on  demand ;  and  as 

they  became  due,  the  assignees  received  the  money  from 

the  acceptors,  to  the  credit  of  the  bankrupt's  estate,  for 

which  the  plaintiffs  brought  their  action  for  money  had 

and  received.    And  the  question  was,  whether   they 

were  entitled  to  receive  back  these  bills  in  specie  from 

the  bankrupts  at  the  time  of  their  bankruptcy,  the  same 

not  being  then  due,  though  indorsed  by  them,  and  the 

balance  of  the  cash  account  being  in  favour  of  the  plain* 

tiffs ;  or  whether  they  were  only  entitled  to  come  in  as 

creditors  under  the  commission  for  the  whole  amount  of 

their  banking  account.    Lord  JS/fenAoroirgA,  C  J.  was  of 

opinion,  at  the  trial  before  him  at  Ouildkall^  that  the 

plaintiffs  were  entitled  to  recover,  and  they  aco^nlingly 

obtained  a  verdict  for  the  amount  of  the  bills. 

A  new  trial  was  moved  for. 

Lord  EUrnhoroHgh^  C.  J.  •*  Every  man  who  pays  bills 
not  then  due  iiito  the  hands  of  his  banker,  places  them 
there,  as  in  th^  hands  of  his  agent,  to  obtain  payment  of 
them  when  due.    If  the  banker  discount  the  bill,  or  ad- 

• 

vsDce  money  upon  the  credit  of.it,  that  alters  the  case: 
h^  then  acquires  the  entire  property  in  it,  or  has  %  lien 
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lent  lo  ■  on  it  pro  tatiln  for  his  ailvance.  Tlie  only  rliftVtrpnce  be- 
^'''"  tween  the  piaclice  stated  of  LotidnH  and  couniry  bankers 
eoinybe  jn  tbis  rcspect  is,  ihat  the  former,  if"  oTcrHrawn,  has  a 
lien  on  tlie  bill  deposiled  with  liim,  though  not  indorsed ; 
whereaa  the  country  banker,  who  always  takes  the  bill 
indorsed,  lias  not  only  alien  upon  it,  if  his  account  be 
overdrawn,  but  has  also  his  legal  remedy  upon  the  bill 
by  the  indorsemenc ;  but  neither  of  thcni  c;in  have  any 
lien  on  such  bills  until  their  account  be  overdrawn  :  and 
here  the  balance  of  ibe  cash  account,  at  the  time  of  the 
bankruptty,  was  in  favour  of  the  plaintiffs."  Per  curiam. 
Rule  refused,     dies  v.  Perkins,  0  EuU  li. 

The,  law  with  respect  to  bankers,  I  conceive,  is  fully 
and  clearly  stated  by  Lord  Ktlenborouglt  in  this  case, 
A  bnnker  by  his  olhce  is  a  faclor  or  agent,  and  be  re- 
reivi'S  the  bills  of  his  customers  for  the  special  and  par- 
ticular purpose  of  answering  their  drafts  upon  him. 

The  Limdvn  banlier,  generally  takes  the  bill  in- 
dorspd  by  his  customer;  but  that  is  immaterial  it'  it 
is  indorsed  by  the  payee,  for  that  will  entitle  him  to  re- 
o  ive  it  of  the  acLeptor.  'j"he  London  banker  will  not 
^le^nit  hie  ctiitomor  to  ovrrtlr^w  his  cash  account    but 
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balance.    All  the  bilb  deposited  by  the  customer,  which  Bills  in  wpeeim 
remain  unpaid  or  uudiscouuted,  if  the  banker  becomes  a.  J^^^^^J^' 
bankrupt,  must  be  returned  to  the  cuiftomer,  provided  he  >M"k^iM^ 
pays  what  he  may  have  overdrawn  his  cash  account,  and; 
pays  all  bills  which  the  banker  has  accepted  A>r  him; 
because  to  that  extent  the  banker  or  his  assignees  have  a 
lien  upon  them. 

If  the  cash  account  is  in  favour  of  the  customer,  he 
must  have  all  his  bills  back,  or  the  proceeds  of  them  re- 
ceived by  the  assignees,  and  he  must  prove  the  cash 
balance  under  the  commission. 

The  following  case  was  cited  by  Liord  Eldon^  who  said, 
^  This  I  am  going  to  mention  is  a  remarkable  case. 

The  petition  stated,  that  Christopher  and  Thomas  **««"  j^l^JSTtT  rl! 

established  a  bank  at  Southampton^  and  a  correspondence  st^re  biiu  ia 

with  Staples  and  Co.  in  London.   There  was  a  special 

agreement  that  short   bills  remitted  to  Staples  and  Co^ 

should  not  be  discounted,   unless  Staples  and  Co.  were 

overdrawn,  then  they  might  discount      Staples  and  Cxu 

however  did  not  discount  when  overdrawn  ;  but  chargedl 

interest  instead,  for  the  sums  overdrawn.     The  petition 

prayed  the  delivery  of  the  short  bills  to  the  petitioners.   ^ 

"  The  court    ordered  the  assignees  of  Staples  and 

Co.  to  pay  to  the  petitioners,  as  assignees  of  Shaw  and 

Co.  the  bills  to  the  aniountof  2000/.  and  also  the  sum  of 

^/.  admitted  by  their  counsel  to   have  been  received. 

This  case  is  an  authority  for  the  prayer  of  the  present 

petition."   Exparte  MadisoM,  l2iA  November,  1796,  cited 

by  Lord  Eldon  in  exparte  Pease,  1  Rose^  '241. 

Parke  requested  Persent  and  Bedecker,  merchants,  to  Ttillf  diiouaBtH 
place  in  their  hands  bills  to  the  amount  of  4837/.  payable  ^''.iil!''^"**' 
3t  six,  nine,  fourteenth  months,  &c.  anrt  to  be  allowed  to 
^raw  out  the  amount  by  drafts  at  three  months.      Per- 
*fw/  and   Bcd^cker  wrote  back  tliat  thry  hnd  discounted 
^''e  bills,  and  that   Parke   might  draw  out  by    hills  at 


three  months  the  amouiit  of  the  billi»  diMOinit  and  com^ 
nisftion,  &c.  being  dedncted,  tis.  47  UM.  Si.  (ML 

PeneiU  and  Bitkdkr  accepted  bills  to  that  amount 
payable  at  three  months,  but  bd'ore  those  were  due. 
tbey  became  bankrupts,  having  in  their  haoda  the  bills 
depociited  by  Parte 

The  amount  of  those  bills  was  afterwards  rtceiTed  by 
their  assignees.  Parhe  bfought  an  action  against  them 
lo  recover  the  4710/.  6s.  &2.  as  so  much  money  had  and 
received  for  bis  use. 

Lord  Kcfiyon  held  that  thia  waa  nothing  like  the  case 
ci  a  general  discount,  but  the  bills  were  placed  in  theii 
hands  for  a  particular  purpose.    The  distinction  is  clear^jn*" 
ascertained  between  the  case  of  bills  paid  into  a  banker*i 
hands  on  a  runniug  account,  and  the  case  of  a  singi 
transaction  like  the  present,  where  the  deposit  is 
for  a  special  purpose. 

The  rest  of  the  court  agreed  that  the  plaintiff  in  thi  m 
case  had  a  right  to  recover.  Parke  v.  JS/ia^on,  1  Eof^, 
*44.  1801. 

I  should  have  thought  that  they  were  not  even  entitled 
to  retain  the  discount,  for  tbey  had  failed  in  the  per* 
formance  of  their  part  of  the  contract,  via.  to  provkle  for 
and  pay  their  acceptances  when  due,  and  the  bills  re- 
ceived were  never  changed  into  money. 

This  was  very  difterent  from  a  transaction  with  bso* 

kers.    They  were  not  bankers,  and  the  bills  were  not 

discounteil,  so  that  the  amount  could  be  drawn  out  is* 

stantly. 

liTTfl <iisrnnBte4     If  an  account  was  commenced  wlth  a  banker  by  bit 

f  m  bmiker  ^ 

bif.      discounting  bills,  with  liberty  to  the  customer  to  dratf 
out  the  amount  of  the  sum  remaining  due  whenever  bft 
pleased,  then  unquestionably  the  bills  would  become  tbe 
absolute  property  of  the- banker,  and  in  case  of  his  bi)fikr 
jruptcy,  tbe  property  of  the  ashignces, 


The  bankrupt  was  a  bank^  et  SaGabwrf^  wnA  at  the  sboitiiiiif. 
time  of  his  bankruptcy,  had  a  tonsidenible  balance  in  the 
hands  of  Messrs.  Kenungton  and  Ca  bis  agents  in  London,   . 
Shortly  before  the  bankruptcy  the  petitioner  paid  two 
bills,  which  did  not  fhll  due  till  after  the  bankruptcy^ 
into  the  bank  of  the  bankrupt ;  *  he  remitted  them  to 
Messrs.  Kemhgfon  and  Co.,  in  whose  hands  they  re- 
mained at  the  time  of  the  bankruptcy-<-The  petitioner 
bad  employed  the  bankrupt  as  his  banker  for  several 
years,  and  he  had  been  in  the  habit  of  paying  bills  and- 
cash  indiscriminately  into  his  bank,  which  were  entered 
without  distinction  in  a  general  running  account ;  the 
petitioner  had  occasionally,  though  rarely,  OTerdrawn  thit 
general  running  account. 

The  petitioner,  upon  the  bankruptcy  of  Burroirgft 
applied  to  Messrs.  Ktnmgton  and  Co.  to  deliver  him  up 
the  bills  which  were  still  remaining  undue ;  they  refused, 
and  received  the  amount  from  the  acceptors,  which 
together  with  the  general  balance  upon  BatrongVt  ac« 
count,  they  paid  over  to  his  assignees.  The  petitioner 
prayed  that  he  might  l)e  paid  the  full  amount  of  his  bills 
out  of  that  balance,  or  out  of  the  bankrupt's  estate. 
The  Lord  Chancellor* 

**  It  is  quite  clear  that  short  bills  in  the  possession  of 
bankersf  are  to  be  considered  as  still  remaining  in  the 
possession  of  the  parties  by  their  agents,  to  be  specifically 
TCtamed;  and  if  these  bills  were  written  short,  the  peti- 
tioner could  have  compelled  Kensington  and  Co.  so  to 
^ttle  with  Burroughs  as  not  to  break  in  upon  hit 
claim.  That  they  were  not  written  short  nmounts  to 
<^tliing,  uuiess  there  be  a  concurrence  manifested  at  tlie- 
^toei  or  to  be  inferred  from  the  habits  of  dealings 
l^ween  the  parties,  that  they  were  to  be  considered  as 
^^ ;  if  they  were  there  with  the  petitioner's  knowledge 
^cashi  ^  he  drawing  or  intitlcd  to  ibaw  n\tou  theui  as 
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Short  bifii  to    having  that  credit  in  cash^  be  would  thereby  be  precluded 

returucd.      j-^^^  Fccurf ing  to  them  specifically ;  but  it  is  upon  them 

to  prove  that  to  be  the  case,  and  the  petitioner  is  there- 

fore  entitled,  unless  they  have  been  carried  to  his  credit 

as  cash,  with  his  knowledge  or  consent- 

••  Taki»  an  enquiry  before  the  commissioners,  and  de- 
clare the  petitioner  eniitled  to  the  proceeds  of  the  bills, 
unless  by  his  consent,  or  from  the  habit  of  dealing  be- 
tween the  parties,  they  can  be  considered  as  cash.*' 
EjrparU  Sargeantifi  the  matter  of  Burroughs  I  Rose,  153, 
1810. 

In  the  case  of  the  bankruptcy  of  BoIJero  and  Co.  great 
bankers  in  London^  they  had  at  the  time  of  their  bank- 
ruptcy bills  to  a  great  amount  belonging  to   the  IIulC 
Bank,    IVakefield  Bank,  and   Leeds  Bank  respectively.^ 
The  three  cases  underwent  much  laborious  investigutioi^ 
by  the  Lord  Chancellor. 

-The general  law  respecting  bankers  was  not  enlarged 
or  more  elucidated,  beyond  what -it  was  before,  as  it  ap-» 
peared  in  each   of  the  three  cases,  that  Buldero  and  Co. 
the  bankers   in   London  acted   as  special  agents  for  the 
respecti^ve  bauks,  and  in  rach  of  the  three  cases  the  Lord 
Chancellor  ordered  the  assignees  to  restore  all  the  bills 
remaining  in  specie  at  the   time  of  the  bankruptcy,  and 
the  proceeds  of  the  bills  which  the  assignees  had  after- 
wards recei\ed  cash   for,  provided  each   bank  paid  the 
balance  in  cash,   if  there  was   any   ap;ainst  it,  and  also 
paid  or  took  up  all  the  bills,  which  Boidcro  and  Co.  Iiad 
accepted  for  Uieni. 

The  preceding  cases  of  Bolton  v.  Pnlltr,  and  Gile$^» 
Ferkins,  were  cited  with  approbation  by  Lord  Eldon* 

In  the  case  of  the  IJull  Bank^  they  settle  their  accounts 
}mlf  yearly,  and  in  these  accounts,  /io/(/fro5  always  de* 
dared  the  unpaid  bills  remitted  by  the  Ilnl/ BankU>\)^ 
the  propi  rty  of  the  petitioners  the  baukers  at  IJulL 
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J  Eldon  held  that  the  statuteof  James  with  respect  shnrt  nnist^ 
tited  ownership  did  not  apply,  and  that  the  peti-  ^  '^'^^"'"'^ 
\  were  intitled  to  the  prayer  of  the  petition.  Bjtparte 

1  Rose,  23-2.  1812. 
he  case  of  the   Ifakejield  bank,  the   Bolderos  rc»- 

700/.  a  year  for  their  trouble  as  agents.     Lord 

went  most  elaborately  through  ail  the  facts  and 
istaiices  of  their  dealings,  and  concluded  that  it 
e  case  of  country  banker  and  principal,  and- town 
r  and  agent  paid  for  his  agency,  and  the  order  was 
me  as  in  the  former  caee.    Exparte  thrf  Wakefield 

1  Rose,  243.    1812. 

be  case  of  the  Leeds  Bank  there  was  an  authority 
i  house  of  Boldero  and  (^o;  to  discount  Andue  bills 
jce  the  cash  balance  when  they  were  in  advance ; 
bis  circumstance  the  Chancellor  thought  did  not 

the  right  of  the  petitioners  to  have  the  same 
as  in  the  former  petition?.  Exparte  Leeds  Bank, 
,2j4.  1S12. 

hese  cases  it  was  objected,  tluit  the  chancellor  had 
isdiction,  that  the  proper  mode  wis  for  the  pe- 
rs  to  bring  an  action  at  Jaw. 
:1   £/(/o// said,  "  I  have  found  manv  cases  where  The  chaijcei'v, 

*  ^  has  juri^nicU'JC 

urt  has  exercised  jurisdiction  against  assignees.  If  over  a»j4jii«.<fc 
persons  come  in  to  avail  themselves  of  the  juris- 
I,  they  must  submit  to  it  in  all  respects,  and  the 
n^ill  enforce  its  order  against  all.  In  many  casis 
hrt  htts  assumed  the  jurisdiction  against  assignees 
consent,  but  as  of  right  belonging  to  it.**  Exparte 
I  Rose,^\3.  1S12. 

i.jiinsdJGtion  the  chancellor  has  over  tlie  af^sip^necs 
ressly  given  by  the  lo;:islatiire,  and  '\s  part  <^f  whnt. 
eallccl  his  mandatory  jurisdiction  ;  see  flwfe,  *2'y, . 
tie  case  of  the  Ifakefield  Bank,  Lord  EMun  ob- 
p  that  "  it  was  for  the  benefit  uf  country  banker* 
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Banhera  may  to  know  that  the  Itiw  it  BO  lettlad  that  the  indoraee  c&n 
ftteabfntwiib  diacouat  them  as  against  the  remitter,  and  cae  deal  with 
i^her pcmmf .   itiexD, DOt only  fraudulently, but  etfectually  also."  1  JZoir, 

If  the  banker  either  discounts  the  bill,  or  pledges  it. 
and  becomes  a  bankrupt,  the  customer  cpuM  ha¥e  nc 
remedy.  He  could  only  come  in  as  a  creditor,  by  prov- 
2D|g  tbe  amount  of  the  balance  due  to  him. 

Except  when  the  bill  is  pledged  for  less  than  iK 
amount,  be  would  be  entitled  to  redeem  tbe  bill,  or  ^ 
have  it  restored  to  him^  upon  paying  what  was  advance 
upon  it 

Or  if  tbe  pledgee  had  received  the  amount  from  the  ac- 
ceptor, aad  had  not  paid  over  the  difference,  the  custe- 
xuer  would  be  entitled  to  recover  that  difference,  provided 
tbe  balance  was  not  against  him  with  the  banker. 

The  customer  might  prevent  the  banker  from  discount- 
ingor  pledging  a  bill  by  a  restrictive  indorsement,  thit 
is,  by  making  it  payable  to  the  banker  only. 
jaaukni  (Qiitjr  But  the  legislature  has  perhaps  done  this  as  efiectmllf 
nwi?tbiy"^by  the  52  Geo.  3.  c.  63,  which  exacts,  <<  Thatif  ISJ 
i«uic  biJto,  banker,  merchant,  broker,  attorney,  or  other  agsoti 
with  whom  any  deed,  note,  or  other  security,  or  snf 
plate,  or  other  personal  effecta  shall  be  deposited  for  0ft 
custody,  or  any  special  purpose,  shall,  without  aulhovr 
ty,  negotiate,  assign,  pledge,  dr  embessl^  or  in  any  vai- 
ner apply  to  his  own  use,  in  violation  of  good  foitb,  wA 
intent  to  defraud  the  owner,  he  shall  be  guilty  of  a  miidr 
meaner,  and  shall  be  sentenced  to  transportation  for  sif 
term  not  exceeding  fourteen  yearsi  Of  to  a  flm^  io^Mi' 
sonment,  whipping  or  pillory  at  the  discretiou  of  &• 
court.*' 

Partners  not  privy  to  tbe  commission  of  the  oBtMt 
ue  not  answesableCflv  the  cciiM  of  a  partner  under  tbii 
act 
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It  does  not  affect  former  remedies^  nor  trustees  or 
morlgageei. 

A  bnnker^  merchaott  broker,  attorney  or  agent  may 
diapoae  of  such  securities  upon  which  they  have  a  lieu  ; 
but  tbis  shall  not  extend  to  a  greater  number,  or  a  great« 
sr  part  than  is  necessaiy  for  satisfying  such  lien. 

A  cusUmb^,  Wavill,  paid  in  a  cheque  into  his  hankers,  AMigiieefl  eas. 

not  rocoTcr 

drawn  by  the  defendant  Franklin  foxbOOL  payable  t»  upon  a  thort 

WaciUi  before  the  bankers  receited  the  amount  of  iti^l^^^^ 

tiajr  became  bankrupts:  payment  being  refused  by  the^**^^*^ 

dmwees,  the  assignees  brought  an  action  against  the 

dnwer ;  be  defended  for  the  customer,  but  be  being  in* 

debted  to  the  bankers  732.  when  this  cheque  was  deli- 

vmd  to  the  hankers,  and  it  being  agreed  that  he  would 

W  entitled  to  it,  paying  what  he  owed  the  bsnkers^ 

jodgmant  was  takea  against  the  defendant  only  for  the 

aim  the  customer  owed.    The  defimdant  had  said,  if  any 

thing  were  due,  he  was  ready  to  pay  it    This  was  held 

sot  to  be  a  tender  to  defeat  tbis  action.    Scoii  ▼«  Prokh^ 

Ik.  15  JBoiT,  49S.  1S12. 

The  Chancdhr  ordered  the  provisional  assignee  to  de-  ProfvAioaai  as* 
ber  up  short  bills  which  were  in  the  hands  of  Ktnsii^  gi^  up  short 
teand  Co.  bankrupts,  at  the  time  of  their  bankruptcy,  ^^^ 
to  the  petitioners,  bankers  at  Glatgow^  upon  their  giving 
•ecttdty  to  pay  all  the  bills  which  KemitigUm  had  ac» 
cepted  for  them.  Ezparte  BncAimiir,  1  Mote,  280.  IS18. 

Ktntmgjtomf  house,  at  the  time  of  their  bankruptcy,  irraDgcment 
had  dOOOA  of  the  cash  of  Clayton  and  Co.  of  Prtston :  '^'^•"  ^'^' 
they  had  accepted  bills  to  the  amount  of  19»000/.  of 
nhiph  6000/.  worth  of  those  bills  So  accepted,  had  been  • 
^d  by  CUyion  and  Co.  or  their  payees  or  the  indoiaaes 
to  the  crown,  for  duties  upon  the  excise ;  the  oflicers  oC 
the  crown   entered    Kmnngfont^  premises  by  an   ex* 
tent,  and  had  tbcia  hiUs  plud  iafn^by  Kgnnugton^ 
ts&isuees. 
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Amajmneni        Kensiiigtous  house  had  at  the  time  of  failure  about 
•f  iiwn  biiu.    gQ  QQQ^  woTlh  of  short  bills  remitted  by  Clayton. 

The  petition  was,  that  these  short  bills  might  be  given 
back  upon  Claj/iun'^  paving  all  the  acceptances,  because 
by  paying  them  and  taking  them   up,  C/aj/ton  would 
not  be  in  any  degree  indebted  to  Kensingions*  hou^e,  aiiiU 
would  tlieretbre  be  intitled  to  take  all  their  property  re^ 
uaiuing  in  specie. 

The  order  was  to  the  following  effect : 

The  first  thing  they  had  to  do  was  to  pay  the  600(^1. 
which  KciishiglONs*  house  had  paid  to  the  excise,  fc:>f 
that  was  ju$t  the  same  as  if  the  bills  had  been  |jaid  by 
Clarion  at  Presion. 

.  'i'hen  all  the  other  acceptances  by  KcMsitigton^  upon 
which  Claytim  had  received  cash  lor  by  discounting, 
must  be  paid  by  Llaiflon^  so  that  they  may  never  appear 
^uder  Kcmin»ton$  commission.  . 
:>  Clayton  must  prove  and  take  a  dividend  upon  the 
^001.  which  Kmwiglont  had  in  their  hands  at  the.  time 
of  their  baukruptcy. 

Then  C/aj/ioH  will  ))e  entitled  to  all  the  sliort  bills,  or     | 
bills  not  due,   transmitted    by  ClaifLm  to  Kensinglon^t 
and  not  discounted  by  them  before  the  bankruptcy,  or 
to  the  proceeds  of  them,  if  any  have  l>eeu  received  by 
K(ifiiiug(ons'  assignees  since  the  baukruptcy,    Ejcfurte     , 
Clajfloif,  Aug.,  1.2//I,  1813. 


ATTOKM^S. 


The  first  ca«c  in  wliic  h  an  nttori.cy   is  said  to  havet    i 
lien  upon  papers  in  his  hands  is  the  case,  exparlc  BhA 
•ee  ante.     It  is   reported  that  Lord  Ilult  .at  Xni  Priuh 
held  that  an  attornov  had  no   rig'.il  to 'detain  a  lease  tbal 
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i 

was  put  into  his  hands  to  prepare  an  assignment  of  it  An  attonie? 
till  he  was  paid  the  fees  for  ihe  assignment.     1    Lord  i!*n^^Tpl. 
Raym.  73S.  Jnou.  6  IV.  and  M.  P"'- 

But  that  seemed  to  be  a  clear  common-law  right  of  licn» 
which  every  bailee  has,  who  is  employed  to\torkand 
labour  upon  the  thing  left  in  iiis  hands. 

Lord  Mansfield  suid,  '*  that  the  practice  that  attornie^ 
cannot  be  compelled  to  deliver  up  the  deeds  aiid  papers 
of  their  clients  till  they  are  paid,  nras  not  very  antieut, 
but  that  it  was  established  on  general  piindplet  of  jut^. 
iict:  and  that  courts,  both  of  law  and  iquity,  had  now 
carried  it  so  far,  that  an  attorney  ur  solicitor  may  ob- 
tain an  order  to  stop  his  client  from  receiving  money 
Kcovered  in  a  suit,  in  which  be  had  been  employed  for 
him,  till  bis  bill  is  paid." 

Sir  Jame$  Burrow  mentioned  the  first  instance  of  such 
ui  order  to  the  court.     This   is  mentioned   by  Lord 
Mmiafieldf  obiter  in  IVilkins  v.  CarmichaeU  Doug.  100. 
•       Lord  Manffitld  meant  no  doubt  a  general  lien,  which  Aft^rnoiicehat 

'  *^  A  lien  upon  th* 

iQ  no  case  existed   before   it  was  introduced  by  Lord  defitnfiai>t*i 
I    Burdaicke  in  the  case  of  a  factor  in  the  year  1735.    See 

«oie  347. 
Lord  Mauifield  said  afterwards,  ''   he  was  inclined  to 
r    go  still  farther,,  and  to  hold  that,  if  the  attorney  gave 

iH)tice  to  the  defendant  not  to  pay  the  debt  and  costs  to 

^heplaiotiif  till  his  bill  should  be  discharge<l,  a  payment 

by  the  defendant  after  such  notice  would  be  in  his  own 

^roDg.** 
fiut  where  there  is  no  such  notice,  the  court  decided 

^t  the  defendant  mif^rbt  compromise  with  the  plaintiff 
L  'tis  bill  and  costs,  provided  it  w«is  not  done  collusively  to 
[    ^lefraud  the  plaintifl's  attorney.     Wehh  v.  Hole,  Doug. 

An  attorney  has  a  lien  for  his  costs  upon  a  sum 

tOL.  II.  c  c 
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Att«nicT'(  awarded,  if  lie  gives  such  notice,  and  lie  will  not  be  pre 
judiced  hy  a  collu-ive  relea-se  from  the  plaiiititi'  to  tlje 
defeiulanr.     Ormerodv.  Tate,  1  Ensl,  iOt. 

When  a  coiiiTiiissioii  is  superseded,  anil  the  petitioning 
creditor  is  ordeiud  to  pay  tlic?  bankrupt  his  costs,  Ihe 
bankrupt's  solicitor  lias  a  lien  upon  these  costs.  Eiparit 
Castle,  15  Tc!.  540. 
Nalimihar  Lonl  Rosslyn  liehl  that  ati  attorney  could  have  no  lien 
upon  papers  delivered  to  him  after  the  bankrupt  wn 
arrested,  where  he  lay  two  months  in  prison  afterwards. 
jBj5)flMeL«,3  r«.2S*>.  17S)3. 

It  will  be  universally  tnse  that  there  cannot  be  a  lien 
ID  any  case  after   a  known  act  of  bankruptcy :    nor  afier 
a   secret   act  of  baokniptiy,   if  a  commission  lolloivs . 
'         within  two  mouths. 

But  by  the  46  Geo.  3.  c.  13.».  s.  1,  aUcnntrocti.dealinp, 
tmd  tramactiom,  are  good  anil  effectual  after  a  !<ecret  act 
of  bankruptcy  entered  into  more  than  two  calendar 
iDonths  before  the  date  of  the  commission. 

A  lien  must  be  comprised  williin  tiicse  general  word*. 

It  was  contended  in  one  case  that  there  could  notVe 
ageneral  lien   where   the  papers    were  delivered  fw» 
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:han eery  and  all  the   courts  at  Weatminsler    exercise  -ni**  »ion h ii^t 

>ver  attornies.  u  gllj^rinl'l 

But  if  an  attorney  takes  a  promissory  note  or  a  bond 
or  his  bill,  or  enters  into  any  special  contract  or  agrf  e- 
Dent  for  the  payment  of  it,  the  lien  is  gone.  He  cannot 
layeboth.  Cowell  v.  Simphon^  16  Veu  273.  See  ante.  34:J. 
A  lien  cannot  be  extended  beyond  the  iptere^t  oi*  the 
:lient  or  person  creating  it.  The  attorney  therefore  can- 
lot  have  a  lien  upon  deeds  delivered  by  the  tenant  •  for 
ife  against  the  next  person  in  remainder.     Exparte  JNes* 

■ 

iiti,  2  Sch.  and  Lef.  279. 

But  no  attorney  or  any  one  can  have  a  lien  upon  the  ^^  ^J«"  "p?" 
iroceedings  under  a  commission  of  bankrupt,  or  a  right  iu  baukrupuy. 
:o  retain  them  against  the  assignees.   .ExpmU  liuffa. 
Ruse  134.  f    . 

The  assignees  may  chusc  their  own  solicitor,  and  the 
attorney  to  the  petitioning  crScfllor  must  immediately 
transfer  the  proceedings  to  the  assignees  or  their  attorney. 

He  has  his  remedy  against  the  petitioning  creditor; 
but  the  chancellor  would  order  the  assigneles  to  pay  the 
costs  of  the  petitioning  creditor  out  of  the  fu^t  money 
they  receive. 

The  bankrupt  had  obtained  an  order  that  the  proceed- 
ings mJght  be  enrolled,  the  clerk  of  enrolments  refused 
io  deliver  them  bark  to  the  assignees,  till  he  was 
paid  ;  but  upon  their  petition,  the  chancellor  ordered 
theai  to  be  delivered  back  to  the  assignees.  Exparte  San* 
fiiQit,  1  Rose,  275.  1812. 

-  ;A  private  right  camiot  exist  in  an  obstruction  to  pub- 
lic justice. 
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.Jt  has  been  decidetl  by  two  cases  at  Nisi  Prius,  that  a  Tir.;.'.  j».mnl 
wharfinger  has  a  general  lien  upon  all  goods  deposited  at 
his  wharf  and  left  under  his  care.    Before  Lord  Kenj/on, 

c  c  2 
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Na^hr  v.  Mangles,  1  Esp,  N.  P.  Caief»  109.  And  before 
Lord  EldamJC.  J.  Sptan  v.  Hartley,  3  Etp.  N.  P.  Coto,  81  • 

But  what  I  consider  in  such  a  case  as  much  higher  au« 
tbortty  than  any  decision  at  Nisi  Prius,  it  was  recognized 
as  the  general  law  by  the  court  of  Common  Fleas  ia  the 
case  of  Richardson  v.  Goss,  3  B.  and  P.  124.  see  post 
^teocfai  liens.  A  factor,  broker,  banker,  attorney,  and  wharfinger  are 
all  DOW  admitted  to  have  a  general  lien. 

A  packer  and  a  calico-printer  have  been  held,   but  I 
think  erroneously,  to  have  such  a  Hen  ;  because  at  that 
time,  it  is  probable,  the  same  would  have  been  decidetk 
of  a  miller,  or  a  laylor,  or  any  other  artificer. 

Before  the  yeat  1748,  a  general  lien  was  unknown  tc» 
the  law  of  Englan  I.  These  modern  inventions  destroy 
the  simplicity  of  the  common  law. 


CARRIER. 

A  carrier  baa  a  particular, «but  not  a  general  lien,  ftr 
the  carriage  of  goods.  Rushforih  v.  Hatfiekl,6  Emsi519t 
.  When  the  dyers,  bleachers,  printers,  &c.  Sit  Manchtt 
ier  entered  into  a  resolutiori,  which  was  published,  that 
they  would  receive  no  goods  to  dye  or  bleach,  &c.  with* 
out  having  a  lien  for  their  general  balauce,   it  was  held 

'  that  all  pc'rsons  were  bound  by  it,  who  sent  their  goodi 

with  a  knowledge  of  the  resolution.  Kirkman  v.  Syknr 
crosil,6  T.  R.  14.  1794.  ( 

In  this  case,  modus  et  cotrcentio  vincunt  legem  .*  so  a  gene* 
ral  iisnt^e  in  a  place  for  a  few  years  might  be  considered 
not  evidence  of  the  law,  but  of  an  agreement  in  contrt" 
veution  of  the  general  law. 

Kf.ii«ii  vitbout     There  can  be  no  lien  without  a  contract  on  one  sideto 

bestow  labour  or  care  upon  an  article,  and  on  the  otheri 
to  pay  what  is  reasonable  for  the  labour  and  care. 


Hence  a  man  had  no  lien  upon  a  dog  for  its  keep^ivoUoiwitboi 
wbicb  be  found,  and  took  care  of.  BinUead  v.  Buck,^^^^'^^ 
2JB/.  ft.  1117. 

Nor  upon  timber,  which  a  man  found  floating  upon  the 
Tkitmes,  and  which  he  wa»  at  expence  in  remoTing,  and 
taking  care  of  for  the  owner.  Hickolion  ¥•  Chapmam, 
2  H.Bla.U4. 

These  were  Toluntary  acts  of  kindoess,  and  which  can 
^nly  gif  e  a  claim  to  the  gratitude  and  generosity  of  th« 
Owner.    They  give  no  rights  which  can  be  enforced  in  a 
<^ourt  of  justice. 

I  can  find  no  reason  for  what  has  been  attempted  to  be 
sauced  to  a  system,  that  a  particular  lien  only  exists 
'here  the  bailee  is  bound  in  law  to  receive  the  article^ 
an  innkeeper ;  or  where  he  is  a  public  trader,  as  a 
"tmylor. 

This  has  arisen,  in  some  degree,  from  the  mis-state- 
^>ieats,  that  an  agisting  farmer  and  a  lirery-stable  keeper 
^ave  neither  of  them  a  lien.  The  decision  in  each  case 
^^M8,  bec*ause  in  the  particular  instance  there  was  a  spe* 
^ial  contract ;  see  ante  341,  343. 

A  working  taylor  is  no  trader,  and  there  is  no  decision 
^>especting  him  in  the  old  books;  but  he  is  named  only 
Oy  way  of  example. 

Every  man,  in  my  opinion,  who  is  employed  by  the 
^wner  of  an  article  to  make  or  mend  it,  or  to  bestow 
labour  and  cere  upon  it,  upon  an  agreement  to  be  paid 
X!vbat  he  reasonably  deserves  to  have,  has,  not  only  in 
^oral  justice,  but  in  legal  justice,  that  is  by  the  common 
)mw,  the  same  right  to  retain  it  till  he  is  paid,  as  a  taylor 
liu  to  retain  cloth  which  he  has  made  into  a  coat,  or  a 
^^oat  which  he  has  been  employed  to  mend. 

The  original  policy  of  this  lien  was  probably  to  pre* 
^eot  litigation  for  trifling  debts* 
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VENDOR  AND  VENDEE,  OR  SELLER  AND  BUVER  . 
This  is  a  different  kintl  of  lieu  from  tiiat  of  artificers, 
or  baJlees  for  care  or  service;  for  that  exists  only  for  ^ 
roasoiiabie  indeterminate  sum;  tliis  is  for  the  certai*^ 
price  agreed  upon. 

It  is  also  very  dilTerent  iu  the  sale  of  real  property,  an ^^ 
the  sale  of  personal  property. 

il      With  respect  to  real   property.  Lord  Eldan  has  saii^^ 
"  It  is  now  very  well  settled,  ihnt,  if  an  estate  is  sold  i  " 
this  court,  and  nothing  more  passes,   the  veodor,  tliougf 
he  has  conveyed  the  estate,  has  a  lien  for  the  purchas^^ 
money."   Cor^e/l  v,  Siinpxon,  Hi  I'es.  iTS. 

Where  there  was  an  agreement  tor  the  purchase  c= 
an  estate  for  a  certain  sum,  and  the  purchaser  became 
1):inkrupt ;  upon  a  hill  filed  against  his  assignees,  Lor -^ 
Rotsl^'i  decreed  thnt  the  seller  had  a  lien  for  the  pui^M 
chase  money,  that  the  estate  should  he  resold,  and  ih^^ 
the  seller  should  be  admitted  as  a  creditor  under  tl^  - 
commission  for  the  deficiency.  jBoar/cs  v.  Rogers,  Cook'^ 
139.  ISOO. 

"      Where  the  seller  had  £;iven  a  receipt  for  the  purchases- 
money  upon  (he  hiitk  of  ttic  titlr-decds,   and  had  laki^  * 
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It  would  always  be  wise  for  the  seller,  if  he  does  not  How  the  lien 
mean  to  discharge  the  land,  to  make  an  express  decla-  ufned?'*" 
ration  that  he  retains  his  lien  upon  the  land  as  a  secu* 
rity,  but  accepts  the  notes  or  bonds  only  as  a  mode  of 
payment ;  that,  I  should  think^  would  remove  all  doubt. 


VENDOR  AND  VENDEE  OF  PERSONAL  PROPERTY. 

The  seller  of  any  personal  article  has  a  right  to  retain  Theieller  ban 
it  till  he  is  paid  for  it.  miS»"iS?fcS* 

This  is  a  very  different  lien  from  what  a  bailee'bas  for  ***•?"••' 
work  and  labour ;  for  there  the  lien  is  gone,  if  the  price 
is  fixed. 

But  in  case  of  a  sale  for  a  stipulated  sum,  the  seller 
nay  retain  it  till  the  price  is  paid. 

The  delivery  of  the  article,  and  the  payment  of  the 
price,  might,  in  some  instances,  be  simultaneous,  but  in 
many  it  would  be  inconvenient  or  impossible.  The  law 
has  therefore  w^isely  thought  that  it  was  safer  to  entrust 
the  seller  with  the  price  before  the  delivery  of  the  arti- 
cle, than  the  purchaser  with  the  article  before  the  pay- 
ment of  the  money.  Where  the  contract  is  for  immedi- 
ate delivery  on  one  hand  and  immediate  payment  on  the 
other,  the  law  therefore  allows  the  seller  to  retain  till  he 
]A  first  of  all  paid. 

In  a  very  antient  case,  tlie  court  said,  if  a  man  buy  of  whentiieiMr- 
a  draper  twenty  yards  of  cloth,  the  bargain  is  void,  if  he  ^*^  »^«« 
Ao  not  pay  the  money  at  the  price  agreed  upon  immedi^- 
ately ;  but  if  the  day  of  payment  be  appointed  by  agree- 


YENDOK    AND   VENDEE. 

■  .ment  of  the  parties,  in  tlint  lase  one  shall  have  bis  action 
ofdebt,  the  other  an  actioinjlcii-tiiiue,  Di/erliO.IS  Hen.  8. 
But  this  must  be  sulijurt  to  ttit:  qualifications   whitd 
Lord  Holt  has   declartd,  viz.  tlmt  al'ter  B.!esal  baigjtin, 
tlie  vendor  cannot  sell  tiip  gomls  to  another  without  a  rfe- 
fauit  in  the  vendee;   and  tluTfib';e  if  Llie  vendi't;  doi;Bilf>'^ 
come  and  pay, and  t<iket)ie  j^onds,  the  vendor  ought  tog*' 
and  request  him,   and  iheii  il  he  does  not  come  and  pay  ■• 
and  take  away  the  goods  in  couvenient  time,  the  Z'^Tce  ■— ^ 
ment  is  dissolved,  and  he  is  at  liberty  to  sell  them  toaiij^^ 
other  person.  Lnngfort  v.  Tiler,  1  Sulk.  113. 

The  followiuf;  Ims  been  cited  fVoid  Soi/s  Maxim!,  g3»=   • 
with  approbalion  by  Lord  Eileu'iorou^h. 

J      "  If  I  seil  my  horse  lor  muney,  I  may  keep  him  untiL^^ 
I  am  paid;  but  [  caunot  have  an  action  of  dclit  until  lie^^^ 

be  delivered ;  yet  the  properly  of  the  horse  is  iy  the  liai 

gaiH  in  the  bargainor  or  buyer.     But  if  he  do  prt-stntly  '^^ 
tender  uie  my  money,   and  I  do  riifuse  it,  he  may  take-^^ 
tlie  horse,  or  have  an  action  of  detainment.     And  if  the-  "^ 
hont  die  in  mij  stable  (letmi-en  llic  bargain  and  Ihe  deiiveri/,  I 
may  have  an  action  of  debt  fur   my  money,  because,  by 
the  /largaiit  the  properly  teas  in  the  buyer." 
This 
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bllowing  cases  belong  to  this  bead  of  seller  and  i 
er. 

e  a  quantity  of  starch  was  sold  at  so  much  per 
a  bill  ^t  two  months,  the  starch  was  lying  in  the 
ise  of  a  third  person,  and  the  weight  was  to  be  as* 
d,  and  fourteen  days  were  to  be  allowed  for  the 
•  The  seller  gave  a  note  to  the  vendee  directing 
ehousemau  to  weigh  and  deliver  to  the  purchaser 
tarch.  He  became  a  bankrupt  before  the  whole 
ghed  and  delivered.  The  court  held  the  vendor 
top  the  remainder.    Hamon  v.  Meyer,  6  Eati, 

intity  of  casks  of  turpentine  were  sold — the  casks 
led  up,  and  the  bungs  were  left4>ut,  that  they 
t)e  guaged  by  the  custom-bouse  officer;  they 
remain  thirty  days  at  the  option  of  the  purchaser. 
laging  was  to  be  done  by  the  purchaser, 
state  they  were  destroyed  by  fire.  The  court 
i  loss  must  fall  upon  the  purchaser,  the  sellem 
lone  all  that  was  required  of  them  to  do.  Rugg 
tt,  llEas/,  210.  1S09. 

>ii  and  Bancroft  were  possessed  of  forty  tons  of  oil, 
d  ten  tons  of  it  to  Fro*ii,  who  before  it  was  mea- 
»ld  the  same  to  Townsend^  and  gave  him  a  written 
K>n  Datton  and  Bancroft  to  deliver  the  ten  tons 
HiOtnsend  took  the  order  to  Dutton  and  Bancroft, 
y  wrote  upon  the  order  Jccepted,  lith  February, 
kd  signed  their  names  to  it 
•till  continued  to  keep  the  key  of  the  warehouse 
5  the  ten  tons  were  separated  from  the  rest  of  the 
inmd  became  a  bankrupt. 

XNirt  of  King's  Bench  held  that  Frosts  could  not 
•il,  that  the  delivery  to  Townsend  was  complete, 
Ad  not  be  countermanded.    fVhitehouu  r.  Frost, 
014. 
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All  the  bales  wliich  had  been  sold  for  an  entire  su 
were  lying  at  a  wliaif,  tliepurcbaser  tluTC  weighed  thei 
and  removed  pnrt:  it  was  l)el<l  that  the  vendor  had  i 
right  to  stop  wliat  remained  in  tlie  hanci.s  of  the  wha 
finger.     Hammond  v.  Anderson,  1  N.  R.  69. 

In  n  former  case,  where  ;0J1  bns'iels  of  wheat  we 
consigned  to  a  m<*rciinnt  in  Eijaml,  who  sold  theiii, ai 
indoi-setl  the  bill  of  lading  10  a  (bird  person;  be  to< 
pOBBession  of  StX)  busliels.  It  was  held  that  this  was 
delivery  of  the  whole,  an(!  tbiit.  the  remaiiider  cou 
iiot  be  stopped  upon  the  insolvency  of  tb"  consignr 
there  beinj;  no  intention  at  any  (inic  to  separate  pa 
of  the  cargo  from  tlie  rest.  Slubei/  v.  Heynood,  2  Ht 
Bludi.  10. 

AjidiTsoit  &x»\  Eflt/ei  before  their  bankruptcy,  purcliasi 
of  Heseiton  and  Smith,  fiTty  tons  of  (ireenland  oil,  to  be  r 
i-oivcd  in  fourteen  days  at  tlie  wiiaif  of  Breedi  and  For. 
€omli,  to  be  paid  by  an  acceptance  at  four  months.  lintili 
and  Smiih  gave  a  written  order  to  Breeds  and  Farucon 
to  deliver  the  oil  to  the  purchasers. 

The  sellers  countermanded  the  order  beiore  deliver 
and  before  any  thing   was   done.     The   buyers  becan 
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fere  these  things  were  done,  the  delivery  was  counter-  TheTendor't 
manded."    The  plaintiffs  nonsuited.    Wallace  v.  Breeds^  *^* 
13  East,  62-2.  1811. 

Hughes  and  his  partner  sold  timber  to  Dixom,  lying. 

at  the  whjarf  of  Hughes,  and  was  marked  by  the  servaats 

of  Hughes  and  Dixons,  who  then  said  they  would  send 

the  timber  to  Shore  ham.    The  price  was  to  be  paid  by  a 

bill  at  three  months.    Dixons  afterwards  sold  the  timber  . 

before  it  was  sent  to  the  pWint'i  ff  Sioveld,  I'hey  gave  notice 

to  the  defendants  to  deliver  the  timber  to  Sioreld;.  tliey 

said  it  was  very   well,  and   Sloveld  marked  it  with  his 

own  mark. 

Lord  Eilenborough  and  the  court  were  clearly  of 
opinion  that  Stoveld  had  a  right  to  recover  ;  the  defen* 
dan ts  recognized  the  transferof  the  property  to  the  plain* 
tiff,  and  that  circumstance  made  an  end  of  the  transit. 
Sloveld  V.  Hughes,  14  East,  30S.  1811. 

In  this  case  Lord  Eilenborough  said,   the  change  of  ' 

mark  from  A.  to  B.  on  bills  of  goods  in  a  warehouse, 
by  the  direction  of  the  parties,  was  clearly  held  by  the 
House  of  Lords,  in  a  late  case,  to  operate  as  an  actual 
delivery  of  the  goods,  and  this  after  three  days  argument 
at  the  bar,  though  I  own  it  appeared  to  me  that  the  case 
only  required  to  be  stated,  to  be  disposed  of  at  once. 
Ibid. 

Where  a  party  had  sold  oil  lying  in  his  own  ware- 
bouse,  but  there  was  no  proof  of  any  delivery,  except 
that  he  had  received  rcurehouse  rent  for  the  time  it  re- 
mained after  the  period  when  it  ought  to  have,  been 
taken  away  according  to  the  terms  of  the  sale  ;  the 
buyer  became  iiisolvent,  and  the  seller  insisted  upon  his 
right  to  ntain. 

Lord  Eilenborough  at  tiisi  Prius  said,  the  acceptance 
^warehouse  rent  WiRs  a  complete  Jbransfer  of  the  goods 
^  the  purchaser.-<*'If  I  pay  for  a  part  of  a  warehouse^  so 
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Th^^enibr'i    mticb  of  it  18  m}oe.-^This  is  an  execoted  delivery  by  tbe 
teller  to  tbe  buyer.    If  there  is  any  conspiracy  or  con- 
triTiDce  on  the  part  of  the  plaintiflTs  to  cheat  the  defeo- 
diHita  out  of  the  price  of  the  goods  proof  of  that  will  be 
•n  answer  to  this  action ;  but  it  would  be  OTertumiog 
aU  principles  to  allow  a  man  to  say,  after  accepting 
warehouse  rent,  **  the  g^oods  are  still  in  ray  possession, 
and  I  will  detain  them  until  I  am  paid."  The  transitus 
was  at  an  end. — The  goods  were  transferred  to  tbe  per- 
son who  paid  tlve  rent,  as  much  as  if  they  bad  been  re* 
mored  to  bis  own  warehouse,  and  there  deposited  under 
lock  and  key.    Hvrry  v.  Mangles^  1  Campb.  453.  180S. 
The  bankrupt,  an  IrUh  provision  merchant,  in  Dccerih 
kr,  1807,  bought  the  goods  in  question,  which  were 
then  lying  in  the  warehouses  of  the  defendants,  who 
were  wharfingers  in  the  Borough.    Along  with  the  ia- 
YiNce  the  bankrupt  received  from  the  sellers  an  order  to' 
deliver  the  goods,  which  be  lodged  with  the  defendants. 
Tbe  defendants  thereupon  transferred  the  goods  in  their 
books  to  bis  name,  and  actually  debited  him  with  ware- 
bouse  rent. — Immediately  after  the  goods   had  been  so 
traMferred,  he  became  insolvent,  and  the  setleva  gave  tbe 
defendants  notice  to  bold  the  goods  on  their  account— i 
conamission  o(  bankrupt  being  sued  out  against  Dudlejf, 
tbe  plaintifis  as  his  assignees  demanded  the  goods  of  tbe 
defisndants,  but  they  delivered  the  whole  of  then  back 
to  the  sellers. 

Lord  Elknborough.  After  the  note  was  delivered  to 
the  wharfingers,  they  were  bound  to  liold  the  goods  oa 
account  of  the  purchaser ;  tbe  delivery  note  was  suffi- 
cient, without  any  actual  transfer  being  made  in  tbei^ 
books. — From  thenceforth  they  became  the  agents  of 
Dudley,  the  bankrupt— They  themselves  might  bate  a 
lien  on  the  goods,  and  be  justified  in  detaining  them  tiU 
that  was  satisfied;  but  as  between  vendor  and  vendee  ibt 
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Mtvny  was  complete,  and  the  right  to  stop  in  tianiitu  Thevdidtor'^ 
was  gone.     Hurman  v.  Anderson^  %  Campb.  943. 

Lord  EUeHbffrough  had  held  the  same  at  Ntii  Frim : 
and  what  is  stated  abo?e»  is  what  he  said  upona  motioa 
for  anew  trial,  in  which  theother  judges coacttrred, and 
a  rule  to  shew  cause  was  refused*    Ibid. 

Lord  Etlenboroi^h  in  two  of  the  last  cases  has  used 
the  word  tranntu ;  be  meant  nothing  more  than  tbefa 
was  DO  lien,  or  the  right  to  retain  was  gone,  for  ia  fltft 
^here  was  no  removal  or  irantkni. 


STOPPING  IN  TRANSITU. 

I  treated  the  head  of  vendor  and  vendee,  the  last  under 
^lie  subject  of  lien,  merely  because  vendor  and  v^ndM 
^re  the  legitimate  parents  of  stopping  m  trunsih^  tbougk 
^lie  offspring  has  lost  much  of  its  priginai  naturej  and 
^ow  retains  little  of  the  family  resemblance. 

The  commoQ  law  of  Evgland  in  courts  of  law  ought 

%o  be  as  unalterable  as  the  law  of  the  Jfedes  and  Ptmmu: 

^et  if  Lord  Cole  and  Lord  Bacon  could  now  be  asked. 

^he  law  upoii  Uopping  in  tramitUf  they  would  be  just  as. 

^nuch  astonished  as  if  they  were  asked  a  question  in  the 

Jiindoo  law  in  the  Sanscrit  language ;    and  if  we  toM 

them  that  when  the  tramitm  was  at  an  end,  thedeliveiy 

was  complete;  and  when  the  delivery  was  complete,  tbs 

4ransiiui  was  at  an  end,   they  would  think  we  did  not 

reason  much  like  the  lawyeis  of  their  times,  and  that 

^Um  amiiimut  vera  vocubula  rerum. 

The  excessive  zeal  for  substantial  justice  has  led  some 
eminent  judges  to  overstep  the  modest  and  simple  bounda 
of  the  common  law ;  but  the  consequence  has  only  been 
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litigatiOD  and  confusion,  and  though  their  successors  at 
present  cannot  undo  what  has  been  done,  they  are  anxi* 
0U8  to  restrain  the  progress  of  the  aberration. 
:  But  I  shall  shortly  state  each  case  upon  the  subject 
from  the  first  till  the  present  day,  and  shall  occasionally 
subjoin  my  own  observations. 
Commission.         The  plaintiffs  being  assignees  under  a  commission  of 

bankruptcy  taken  out  against  the  BoimelU,  brought  their 
bill  for  a  discovery  and  relief  touching  two  cases  of  silk, 
at  first  consigned  by  Atttnory  and  Alteory^  to  the  Bw' 
nelht  then  considerable  merchants  \n  London  \  but  be- 
fore the  ship  set  sail  from  Leghorn  news  came  tliat 
the  Bonnelh  were  failed,  and  thereupon  Jttenory  and 
AUeonf  alter  the  consignment  of  the  silks,  and  consign 
them  to  the  defenHant. 

'J'he  court  declared  the  plaintiffs  ought  not  to  have 
had  so  much  as  a  discovery,  niuch  less  areiief  in  this 
Mtrt«ln  regard  that  the  silks  were  the  proper  goods  of 
the:  two  Florentines,  and  not  of  the  Bonnelh,  nor  the  pro- 
duce  of  their  igffects;  and,  therefore,  they  having  paid 
no  money  for  the  goods,  if  the  Italians  could  by  any 
means  get  their  goods  again  into  their  hands,  or  prevent 
tb«iT  coming  into  the  hands  of  the  bankrupts,  it  was  but 
lawful  for  them  so  to  do,  and  ver)^  allowable  in  equity. 
•A-Thcrefore  decreed  an  account,  if  any  thing  due  from 
the  Italians  to  the  Bonnelh,  that  should  be  paid  the 
plaintiffs,  but  they  should  not  have  the  value  of  the  silks 
by  virtue  of  the  consignment  or  verdict,  and  put  the 
Italians  to  come -in  as  creditors  under  the  statute  of 
bankrupts.     Wiseman  v.  Vandeput,  2  Vtrn.  203.  1690. 

It  appears  that  there  had  been  a  verdict  in  a  court  of 
law  in  favour  of  the  assignees  of  the  bankrupt.  We  5aw 
•ecn  before,  under  the  head  of  Vendor  and  Vendee,  tliat 
where  there  was  a  legal  delivery  to  the  vendee  the  ven- 
dor had  no  longer  a  right  to  recal  the  goods.    They 
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may  be  said  to  come  into  the  hands  of  a  bankrupt,  when 
they  come  into  the  hands  of  any  agent  authorized  by 
him  to  receive  them. 

We  lind  nothing  more  upon  this  subject  for  the  next 
Bfty^three  years.  The  next  case,  Stiee  v.  Prescott,  before 
Lord  Hardwicke^  is  full  of  superfluous  matter  and  confu- 
sion ;aud  the  chancellor  refers  to  two  cases,  which  are  not 
Ibe  law  of  the  present  day.  What  we  distinctly  learn  to 
bave  been  decided  in  that  case,  appears  to  be  this : ' 

Prescot,  Rfigueneau^  and  others  were  partners^  Rague^ 
wieau  resided  at  Leghorn,  and  Pr&coti  -  in  Lofidon.  Rague' 
neau  purchased  four  bales  of  silk  for  Tolleiy  for  which 
Ragutmau  had  received  by  the  sate  of  goods  only  half 
their  value.  A  bill  of  lading  bad'  been  transmitted  to 
Toilet  by  Ragiteiicam.  lie  bonowed  money  of  Le  Blon 
and  others^  and  assigned  them  the -bill  of  lading  by  way 
of  security.  ; 

When  Dawson  the  captain  of  the  8hiparrived''in'IiOiir- 
don.  Toilet,  to'whom  they  were  consigned,  and  at'wbose 
risk  they  were  shipped,  had  become  a  bankrupt. '  Le 
Blon  shewed  Dazcson  the  bill  of  lading  assigned  to  him, 
and  demanded  the  g:oods ;  but  Daveson  refused  to  deliver 
them,  and  Pre^cot  the  partner  here  wrote  to  his  partners 
to  send  the  bills  of  lading  left  with  them  to  him ;  which 
they  did,  with  directions  to  Dawson  to  deliver  the  goods 
to  Prescot. 

Snee,  the  assignee  of  the  bankrupt,  contended  that  the 
bills  of  lading  sent  indorsed  in  blank  to  Toilet^  vested  the 
property  in  him.  .; 

Lord  Uardwicke  decreed  that  Prescot  and  his  partners 
were  to  be  paid  first  of  all  the  half  price  of  the  goods, 
which  was  due  to  them,  and  then  the  pawnee  to  be  paid 
what  be  had  advanced,  and  then  the  surplus,  if  any,tto 
the  assignees  o(  Toilets  Sftee  v.  Prescot,  1  Jtk.  245. 1743. 

He  used  the  words  so  often  cited,  that  if  Prescot  had 
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foi  the  goods  back  again  by  any  means,  if  be  did  not 
steal  them,  I  would  not  blame  him  ;  and  I  am  of  opinion, 
that  to  take  them  frooi   him   would   be  extremely  ine^ 

quitable. 

And  he  cited  two  cases,  one  Exparte  Clare  before  Lord 
Khgf  and  the  other  Exparle  Frunk  before  Lord  Talbot^ 
in  each  of  which  the  goods  had  been  actually  delivered. 

But  these  two  cases  are  certainly  not  the  law  of  the 
present  day.  See  post,  the  case  of  Hatmdl  v.  IIun\ 
under  the  4(5  Geo.  3.  c.  135. 

This  is  the  first  case  in  which  the  words  in  transitu  are 
.  ,  used.  Loni  Hardwicht  chanced  to  say,  during  tki 
tran>ituSrft  voyage  and  in  transitu  as  meaning  the  same  thing,  and 
ever  since  these  words  in  transitu  have  been'  used  as  if 
they  had  some  technical  meaning.  They  are  not  to  be 
found  in  any  former  part  of  the  law  of  England^  nor  to 
be  found  in  the  civil  law,  from  which  doubtleM  a  great 
part  of  our  common  law  was  taken. 

By  that  law  the  article  sold  becomes  the  property  of 
the  receiver  three  ways,  by  the  payment  of  the  price,  or 
by  any  other  satisfaction,  or  by  giving  credit  without  any 
satisfaction. 

M^Ihwih       ^^^  vendtdi,  nan  aliterfit  accipientis,  quam*  <t  aut  pn^ 
fIvH  Uv.         tium  nMs  solutum  sit^  aut  satis  eo  nomine  datum^  vel  etiam 
fidtm  kabuerimus,  sine  uila  satisfactione.  Dig.  18.  «.  19. 

But  do  we  not  give  credit  both  by  that  law,  and  tbt 
law  of  England,  by  delivering  the  goods  without  pay- 
ment of  the  price  > 

It  is  quite  clear,  that  whilst  they  were  in  conveyance, 
or  in  transitu,  and  in  the  hands  of  the  agent,  or  servsot 
of  the  seller,  they  might  be  recalled ;  but  if  they  were 
delivered  by  that  agent  or  servant  into  the  bands  of  tlie 
seivant  or  authorized  agent  of  the  buyer,  the  power  sai 
right  of  recalling,  one  would  think,  were  entirely  at  to 
end ;  and  if  the  buyer  becomes  a  bankrupt  before  the 
agent  delivers  the  goods  into  bis  possession,  one  can  iee 
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reason  in  natural  justice,  that  this  creditor  should 

Id  full,  than  any  other  creditor,  whose  goods 

n  received^  and  are  not  paid  for. 

iconvenience  consists  in  this,  that  the  circum*  Thr  jnconrc. 

nicm-e  of  two 

vhich  constitute  a  legal  delivery,  to  charge  the  deliveries. 

)r  with  the  price,  and  to  make  him  bear  the  loss 

)ods,  if  any  happens,  do  not  constitute  a  delivery, 

ide  the  seller  from  recovering  the  goods. 

Qust  have  anoiher  delivery,  dilierently  defined 

iribed  for  that  purpose.     .  ■ , 

it  case.  Lord  Hardukkt  laid  down  wb9^  I^asbeen 

:ided  since. 

Imit  the  case  mentioned  by  the  plaintiiT's  counsel  ^^"^''^J^iL 

^  ■  carrier  chniiget 

I  dealers  in  England^  that  if  goods  are  delivered  u^e  property. 
ritr  or  hoyman,  to  be  delivered  to  A»  and  the  Uo^man. 
*e  lost  by  the  carrier  or  boyman,  the  consignee  can 
ng  the  action,  which  shews  tiie  property  to  be 
and  it  is  the  same  where  goods  are  delivered  to 
:  of  a  vessel. 

;  suppose  such  goods  are  sctually  delivered  to  a  preciudtr  stop, 
to  be  delivered  to  -rf.,  and  while  the  carrier  is  »"<'n^"**- 
e  road,  and  before  actual  delivery  to  ^.  by  the 
the  consignor  hears  A.  his  consignee  is  likely  to 
a  bauHrupt,  or  is  actually  one,  and  couutermands 
ivcry,  and  gets  them  into  his  own  possession 
!  am  of  opinion  that  no  action  of  trover  would 
he  assignees  of  ^.,  because  the  goods,  while  they 
transitu,  might  be  ;30  countermanded.*'     I  Aik. 

vould  have  supposed  that  when  the  goods  in  the 
Fany  carrier  or  conveyer,  bad  become  actually 
perty  of  the  buyer,  and  that  the  conveyer  was 
able  only  to  the  buyer,  that  they  had  become 
ibly  bis,  and  that,  according  to  the  modera 
there  could  be  no  longeriiny  stoppage  in  transitu. 

II.  D    D 
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Lord  Hardwicke*9  retson  !•  not  very  satttfactory,  viz. 

no  action  will  lie  for  the  assignees  of  the  buyer,  because 

the goodif  while  ikey  were  i  if  traksitu,  mighi    be  couH' 

termanded. 
There  is  no  authority  referred  to,  and  no  new  idea  io- 

troduced  in  the  reason,  to  satisfy  the  mind  of  the  truth 

of  the  proposition. 

But  though,  before  this,  we    cannot    discover  any 

authority  for  the  law,  we  shall  6nd  that  it  is  now  fully 

established  by  the  subsequent  authorities. 
Cbsetbefor*         Lord  Hardwicke  acted  confornhibly  to  this  decision 
Lof^  Hwrd-      afterwards,  in  Exparte  Wilkinson,  cited  Amb.  400.  1755. 

and  in  Exparte  Walker  )sa\^  Woodbridgt,  Cooke  410.  1755. 
AetteWfera  T^^^  plaintiff  being  a  merchant  at  Leghorn^  bought 
Lord  H«ley...  ^  \^gi^  quantity  of  goods,  by  direction  of  the  defendant^ 

liraeli,  who  resided  in  England,  and  consigned  them  to 
bim,  and  drew  bills  of  exchange  for  the  money.  The 
bills  were  accepted  by  Israeli,  but  were  protested  for 
non-payment,  on  Israeli's  becoming  insolrent,  and  roak* 
ing  a  composition  with  bis  creditops^  and  assigning  his 
effects  in  tnmt  for  thenK 

The  ^ods  arrived  at  the  port  of  Xr(mcfon,and  the  agent 
for  the  consignor  and  the  agent  for  the  creditors  several* 
ly  applied  to  the  captain'  for  the  goods^but  he  refused  to 
deliver  them  till  the  right  #aa  settled. 

Lord  Henley,  Chancellor;  '  It  has  been'  settled  by  se- 
veral determinations,  which  have  been  universally  a|^ 
proved  of  by  merchants.  The  plaintiff  is  substantially 
to  be  considered  as  a  merchant  selling  goods  to  IsraeS. 
The  case  of  Wilkinson  h  in  point.  It  was  determinedi 
on  solid  reasons,  that  the  goods  of  one  man  should  not 
be  applied  in  payment  of  another  man's  debts.  Decree, 
goods  to  be  delivered  to  the  plaintiff.  D^Jgula  v.  Idt^ 
beH,  Jmb.  399.  1761.  I 

It  does  not  appear  that  any  case  upon  this  snlgc^    ' 
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I  decided  by  Lord  Mansfieid  in  the  court  of  King's  Cw€tb<*f;»rc 

»cA,  except  that  a  vendee  bad  given  orders  that  the  field.     *"*" 

ids  should  be  sent  to  a  packer,  and  whilst  they  were 

re,  they  were  stopped  by  the  vendor,  and  the  court 

d  tbey  might  lawfully  be  so  stopped.    Hunt  v.  Ward, 

xl  in  3  r.  R.  467. 

iut  at  Nisi  Prius^  Lord  Mamfield  went  so  far  as  to  Corp**nX 

d  that  the  vendor  might  stop  the  goods  at  any  time 

ore  they  came  to  the  cor|)oral  touch  of  the  vendee. 

mter  v.  Beal,  cited  3  T.  R.  4666.  1785. 

This  has  since  been  disavowed  as  law.  See  post.  407. 

The  next  case  has  been  much  agitated.     I  shall  there* 

e  state  the  circumstances  at  large. 

Trover  for  a  cargo  of  corn.     Plea,  the  general  issue.  JJ^^noj"||fp°^ 

le  plaintifls,  at  the  trial  before  Bulirr^  J.  at  the  Guilds  againiitth« 

....  assignet!  of  Ui€ 

ff  sittmgs  after  last  Easier  term,  gave  in  evidence  thart:  consignee  f9r  a 
iring  and  Son,  mercliants  at  Middlebonrg  in  the  pro-  ^e^atioiir^'*' 
ice  of  Zealand,  on  the  22d  July,  1786,  shipped  the  goods 
question  on  board  the  Endeavonr  for  Liverf>ool,  by  the 
ler  and  directions,  and  on   the  account  of  Freeman 
Roiterdanu      That  Holmes,  as  master  of  the   ship, 
[ned  four  several  Ullsof  lading  for  the  goods  in  the 
iial  form,  unto  order,  or  to  assign,  ^two  of  which  were 
iorsed  by  Turing  and  Son  it)  blank,  and  sent  on  the 
d  July,  1786,  by  tliem  to  Freeman,  tq^thet  witli  an 
roice  of  the  goods,  who  aftej: wards  received  Ibem; 
other  of  the  bills  of  lading  was  retained  by  Tiiring  and 
K,  and  the  remaining  one  was  kept  by  If o/iwe«.    On  the 
thJuhf,  1786,  Turing  and  Son  dr6w  four  several  bills 
esebange  upon  Freeman,  amounting  in  the  'whole  to 
Tlpin  rospect  of  the  prioe  of  the-  goods,  which  were 
tervards  accepted  by  Freeman.  Qh  theSdtb  Jubfy  1786, 
ranan  sent   to  the  plaintifi's  the  two  bills  of  lading, 
gcdier  with  the  invoice  which  .  he   had  received  from 
wimgMXiA  Sonyiii  the  same  state  in  wiuch  he  received 

D  n  2 
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Con<icnor  can*  them,  in  ofdcr  that  the  roods  mifiht  be  taken  possession 

not  step  acainst      ,  e»  &  r 

the  a«icmee     of,  and  8old  by  them  on  Frtemans  account ;  and  on  the 
sigi«e«.  same  day.  Freeman  drew  three  sets  of  bills  of  exchange, 

to  the  amount  of  520/.  on  the  plaintiffs,  who  accepted 
them,   an!   have   since   duly  paid   them.     The   plain- 
tiffs  aro  creditors  of  Freemin   to  the  amount  of  542/, 
On  the  15th   Augmt^  178(),  and  before  the  four  bills 
of  exchange  drawn  by  Turing  and  Son  on  Freeman  be- 
came duf".  Freeman  became  a  batiknipt :  those  bills  were 
regularly  protested,  and  Tiiruig  and  Son  have  since  been 
obliged,  as  drawers,  to  take  them  up.  and   pay  them. 
The  price  of  the  goods  so  shipped  by  Turing  and  Son  is 
wholly  unpaid.     Turing  vltkA  Son,  hearin^:  of  Freemani 
bankruptcy,  on  the  21st  Augmt^  178(5,  indorsed  the  bill 
of  lading  so  retained    by  them  to  the  defendants,  and 
transmitted  it  to  them  with  an  invoice  of  the  goods,  au- 
thorizing them  to  obtain  possession  of  the  soods,  on  ac- 
dount  of,  and  for  the  use  and  benefit  of  Turing  an  I  S«w» 
which  the  defendants  received  on  the  26th  Augu$t^  178& 
On  the  arrival   of  the  vessel  with  the  goods  at  liw* 
pool  on  the  28th  August  178G,   the  defendants  applied  to 
Holmes  for  the  goods,  producing  the  bill  of  tading,  who 
'thereupon  delivered  them,  and  the  defendants  took  poi* 
■essionofthem  for  and  on  account  of,  and  toandfortte 
use  and  benefit  of  Tirrtng  and  Son.    U'he  defendantstoki 
the  goods  on  the  account  of  Turing  and  Son,  the  proceeds 
whereof  amounted  to  557/.   Before  the  bringing  of  this 
notion  the  plaintiff's  demanded  the  goods  of  the  defes- 
dants,  and  tendered  to  them  the  freight  and  charges^  bot 
neither  the  plaintiflii  nor  Freeman  have  paid  nor  offered  to 
pay  the  defendants  for  the  goods.      To  this  evideocc^th^ 
defendants  demurred,  and  the  plainttfli  joined  in  tk 
demurrer. 

This  was  argued   in  Trinity  Term  by  Erskine  in  s^P*   j 
port  of  the  demurrer,  and  Manley  against  it^  and  ^^^  I 

i 
i 
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on  this  day  by  Shepherd  in  support  of  the  demurrer,  and  Comignor  cm. 

r%   ^  A  s.  notifopajaiiiit 

JSearcroJi  contra.  the  titiiriK^  «c 

Lord  Mansfield  was  absent.  ^  cawignt. 

The  judges  jlshhurst,  Buller^  and  Gn)se  gave  their 
judgment,  that  Lickbarrow^  to  whom  Freeman  had  as^ 
signed  his  bill  of  lading  for  a  valuable  consideration,  had 
a  right  to  recover  them  from  Mason^  who  had  stopped 
them  in  transitu  by  the  directions  and  orders  of  Turing 
the  consignor,  and  by  virtue  of  a  bill  of  lading  indorsed 
to  him.     Lickbarrow  v.  Muson^  2  T.  R.  63.  1787. 

Upon  a  \trit  of  error  this  judgment  was  unanimously 
reversed  by  the  other  eight  judires;  and  the  judgment 
was  pronounced  by  Lord  Loughborough  at^reat  length. 
Mason  v.  Lickbarrow  in  error,  1  Hen.  BL  357.  1790.     , 

Upon  a  writ  of  error  against  this  judgment  to  the 
House  of  LfOMs,  a  venire  facias  de  novo,  or  a  new  trial, 
was  awarded.    ^2  Hen.  BL  211.  1793. 

At  the  second  trial  a  special  verdict  was  found  in  sub- 
stance as  before,  but  with  this  addition,  viz.  **  the  jury 
found  that  by  the  custom  of  merchants,  bills  of  lading 
are  negotiable  and  transterrable  by  the  shipper  to  any 
other  person,  by  the  shipper  indorsing  such  bills  of  lad^ 
ing  with  his  name,  and  by  such  indorsement,  delivery, 
or  transmission,  the  property  in  such  goods  is  transferred, 
and  that  a  blank  indorsement  had  the  same  effect  as  a 
full  indorsement;"  and  when  it  was  brought  before  the 
court  of  King's  B(?//cA,  tliey  said  nothing  more  than  that 
they  retained  their  former  opinion,  and  gave  judgment 
for  the  plaintiffs.     Lickbarrow  v.  Mason,  5  T.  R.  683. 

1794. 

Lord  Kenyon  had  said  in  a  former  case  before  the 
judgment  in  error,  that  the  first  judgment  of  the  court 
cf  King's  Bench  was  decided  on  princi|)les  of  policy  and 
common  honesty.  In  Salomons  ▼•  Nissen,  2  2\  R,  079^ 
1788. 
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Consignor  can-     But  was  not  there  just  as  much  policy  and  common 
theftitsigiMte  of  honesty  that  the  owner  of  the  goods  not  being  paid  for 
cuMigne*.   ^^^^^  should  have  the  same  remedy  against  the  assignee 
of  the  consignee  as  against  the  consignee  himself? 

What  then  is  the  present  law  upon  the  subject?  I 
forbear  to  say  more  upon  it,  than  it  appears  that  there 
.  have  been  four  judges  of  the  King's  Bench  of  one  opi« 
nion^  and  the  other  eight  judges  of  a  different  opinioo ; 
and  their  opinions  have  been  pronounced  in  one  of  the 
clearest  and  most  satisfactory  judgments  to  be  found  in 
our  book  of  reports. 

Mr.  J.  BulUr's  elaborate  judgment  in  the  House  of 
Lords^may  be  seen  in  a  note,  QEast,  21. 

That  is  very  far  from  being  so  convincing  to  me  as 
the  judgment  of  Lord  Loughborough. 

But  as  the  decision  of  the  court  of  £iiig*t  Bench  upon 
'  the  second  trial,  though  no  reason  was  given,  seems  to 
be  considered  the  present  law,  I  presume  it  arises  from 
the  finding  of  the  jury,  that  the  property  in  the  goods  is 
transferred  by  the  blank  indorsement  and  transmission  of 
the  bill  of  lading. 

The  following  account  of  a  bill  of  lading  I  copy  from 
Beaw€$s  hex  Mtrcatoria. 
A  bill  of  lading.  A  bill  of  lading  is  a  writing  wherein  masters  of  ships 
acknowledge  the  receipt  of  goods  aboard,  and  oblige 
themselves  to  deliver  the  same  in  good  order  and  condi- 
tion at  the  place  where  they  are  consigned  to.  There 
must  always  be  three  made  out,  and  in  England  they  are 
to  be  stamped  paper,  otherwise  they  are  invalid,  of 
which  07/tr  should  be  remitted  per  first  post  after  signing 
to  the  peison  the  goods  go  to,  the  second  remain  with 
the  shipper,  and  the  tJiird  made  out  on  an  unstampeci 
paper,  be  given  to  the  master  for  his  government  i» 
ascertaining  the  specific  nierchandize  he  has  on  bpardt 

The  form  of  a  bill  of  lading,  viz. 
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•*  Shipped  in  good  order  by  A.  B.  merchant,  in  and  Fonn  of  mtm 
pen  the  good  ship  called  the  Mary^  whereof  C.  D.  is 
aaster,  now  riding  at  anchor  in  the  river  of  Thames^ 
nd  bound  for  Alicant  in  Spain,  ten  bales,  containing 
\fiy  pieces  of  broad  cloth,  marked  and  numbered  as  per 
oargin,  and  are  to  be  delivered  in  like  good  order  and 
:ondition  at  Alicant  aforesaid  (the  dangers  of  the  seas 
excepted)  uoto  E.  F.  merchant  there,  or  to  his  assignees, 
ae  or  they  paying  for  the  said  goods,  per  piece^fre^ht^ 
vv'ith  primage  and  average  accustomed. 

**  In  witness  whereof  the  master  or  purser  of  the  said 
ship  hath  affirmed  to  three  bills  of  lading  of  this  tenor 
and  date,  one  of  which  bills  being  accomplished,  the 
other  two  to  stand  void.  And  so  God  send  the  good 
ship  to  her  designed  port  in  safety.  Amen. 
"  Dated  at  London:* 

It  is  said  that  within  these  few  years  the  exception  Prestnt  ezcep- 
has  been  altered  to  the  following,  (The  act  of  God,  the  ****"* 
king's  enemies,  fire,  and  every  other  danger  ^and  acci« 
dent  of  the  seas,  rivers,  and  navigation,  of  whatever  na- 
ture and  kind  soever  excepted.)    Abbot,  175. 

Where  the  consignee  assigns  the  bill  of  lading  to  ano-  fSStnS!*** 
ther  as  his  partner  in  the  proflts  of  the  concern,  the  con* 
signer  may  stop  the  goods  in  transitu  against  such  an 
^signee.    Salomons  v.  Nissen,2T.  R.  674.  178S. 

The  plaintiffs  sent  goods  directed  to  Moore  in  London;  PoM€»i«by 
^hey  were  brought  to   the  Castle  and    Falcon  Inn  in  uie  same  at 
I^ndon.  Whilst  they  were  there,  Moore  having  become  j,f|JJ*lJISl*" 
^  banl(rupt,  they  were  seized  and  marked  by  bis  provi«  ^v^ 
Atonal  assignee. 

They  were  demanded  by  the  agent  of  the  plaintiffs 
^I'om  Mott  the  inkeeper,  who  delivered  them  to  the  as- 
'ignees,  against  whom  the  action  was  brought  by  the 
plaintiffs.  Lord  Kenyon  and  the  court  held  that  the 
^^nkruptcy  did  not  countermand  or  rescind  the  contract, 
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CorpMul  to«ch  and  that  It  was  not  neco^ary  that  they  should  come  to 

not  necessary. 

the  corporal  touch  of  the  bayer;  and  that  the  possession 
of  his  a'ssignee  was  the  same  as  if  he  himself  had  taken 
actual  possession,  and  that  the  deman<l  by  the  agtnt  of 
the  plnintitfs  came  too  late.     Ellis  v.  Hunt,  3  T.  jR.  461. 
17S9-  See  ante  403. 
inHonement  of      Gcorge  and  Henri/  Broo?;/, merchants  at  Liver  pool, yxisli- 
cvideno^of       ing  to  draw  upon   the   banking-house   of  Samuel  Smitliy 
^^crt^^**^**™'  56wsandCo.  in  London  to  a  large  amount, agreed  amonj^i 
other  securities  to  consign  goods  to  the  mercantile  house 
of  Smiths  and  Atkinson,  who  were  in  fact  the  same  part- 
ners as  the  banking-house ;  they  accordingly  remitted  the 
invoice  of  a  valuable  ca\go,  and  the  bill  of  lading  indorsed 
in  blank  to  Smith  and  Atkinson.      The  ship  was  detained 
at  Liverpool  by  an   embargo.      The   Browns    became 
bankrupts,  and  the  balance  of  the  account  between  tbetn 
and  the  bankers  was  considerably  in  favour  of  the  ban- 
kers. 

The  captain  delivered  the  cargo  to  the  assignees  of  the 
bankrupts,  against  whom  an  action  of  trover  was  brought 
bv  Smith  and  Sons, 

Chiftf  J.  Et/re^  in  error  in  the  Exchequer  cAnwJfr,  pro- 
nounced a  judgment  that  the  property  was  the  plaintiffs' 
the  bankers;  but  he  observed  that  the  bill  of  lading 
operated  as  evidence  of  the  change  of  property,  and  as 
such  he  had  no  diflTiculty,  nor  ever  had,  in  giving  it  it* 
full  elKct.  Ilaile  v.  Smith  in  error,  1  B,  and  P.  563. 
179(5. 
Part  payment       Part  payment  of  the   goods  do?s  not  preclude  the 

«lij«  not  pn»-        .    ,  ^  1       1  •      .    •    I  I  J  .% 

dude  sioppiug.  "ght  to  stop  in  tramitu  ;  it  only  diminishes  the  vendors 
lien,  pro  tanto  on  the  goods  detained.  HofJgson  v,  Lon^t 
7  T.  R.  440.  1797. 
Hcwhohasa  Gurd,^  a  clothlcr  in  London,  before  his  bankruptcy* 
ppjfnnn'y*  employed  the  defendant,  a  fuller  residing  in  Exeler,  auJ 
cauDoi^iop.      ^^  ^,j^  custom  of  the  trade  at  Exctw,  the  defendant  haJ 
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3r  his  general  balance;  the  balance  due  to  the 
nt  was  more  than  the  value  of  the  goods.  Tb'.y 
lipped  by  the  defendant  by  the  order  and  on  ac« 
f  the  bankrupt,  and  he  was  to  pay  the  carriage 
1 ;  but  the  defendant  obtained  possession  of  tbem 
ion  before  they  were  delivered  to  Gard. 
Keni/on,  C.  J.  The  right  of  lien  lias  never  been 
farther  than  while  the  goods  continue  in  the  pes- 
of  the  party  claiming  it :  the  custody  here  was 
1  by  the  delivery  to  the  captain  of  the  ship. 
:nt  for  the  plaintiff.  Siseet,  assignee  of  Gard,  r. 
Ea$i,k.  180(). 

lien,  I  should  think,  would  not  be  lost  if  the  goods 
^called  whilst  they  were  in  the  hands  of  the  ser- 
agent  of  him  who  had  the  lien. 

ieliverv  of  goods  on  board    a  ship  chartered  bv  ^""^'"^y**^* 
lee,  IS  a  delivery  to  him,  and  cannot  atterwards 
ped  by  the  vendor. 

he  law  of  Russia  is  different,  and  if  the  goods  are 
ered  in  Russia,  and  are  stopped  by  the  vendor 
land,  the  law  of  Russia  will  be  adopted  by  the 
in  England,     Inglis  v»  Usherwood,  1  East^  515. 

was  afterwards  decided  differently  with  respect 
bartered  ship.     See  Bolitlinck  v.  Inglis,  post.  413. 
s  decided    by   Lord  Alvanley  and   the  court  ofTiievmay  be 
I  Pleas,  that  goods  may  be  stopped  by  the  ven-  ^^"n^Joi  a"  f^Tr- 
he  hands  of  a  wharfins^er,  who  has  received  them,  <»'|K*'*'®*"  • 

^  '  inidoU  mail. 

d  freight  and  charges  on  account  of  the  vendee, 
ly  may  be  stopped  in  the  hands  of  a  middle  man, 
merely  a  vehicle  between  the  buyer  and  seher. 
J3a//,2  B,and  P.  457.  ISOl. 
Ib  case  Lord  Alvanley  said,  if  the  vendee  ineets 
K)n  the  road^  and  takes  them  into  his  own  pos* 
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session,  the  goods  will  then  have  arrived  at  their  jour« 

ney's  end  with  reference  to  the  right  of  stoppage. 

Qu.  Whether       But  in  Hoist  V.  Pownal,  1  Esp.  N.  P.  Kep'  ^40. 1794. 

cM^uke^tbem  ^^^^  Retij/on  held  otherwise,  and  that  where  the  con- 

vfoAUMfMd.  signee  had  taken  possession  of  the  cargo,  and  the  ship 

was  afterwards  obliged  to  perform  quarantine,  in  that 

state  be  held,  at  Ni&i  Frius^  it  might   be   stopped  by 

lite  consignor  ;  for  he  said, "  if  that  were  not  so,  the  con« 

signee  might  meet  the  vessel  coming  out  of  port,  so  there 

would  be  no  possibility  of  any  stoppage  in  transitu  zi 

all,  a  position  not  to  be  supported.** 

I  see  no  inconvenience  in  that,  and  I  should  think  the 
position  would  be  supported  by  the  present  judges  of 
thecQurtoi Kings  Bench. 


Tbe  right  of  stoppage  in  traniitu  is  not  limited  by  a 
certain  time  or  space,  but  it  seems  to  be  merely  acci- 
dental and  contingent.  It  is  the  consignee's  property ; 
be  stands  to  the  risk  and  loss,  aiul  surely  at  any  time  he 

may  take  it  into  his  own  care  and  custody.  The  con* 
8igttor*s  right  to  recal  is  then  gone. — Lord  Alvankif^ 
law  is  surely  founded  on  better  reason  and  principles  than 
Lord  Kenyon*$. 

The  following  case  was  thus  stated  by  the  court  : 
Tie  Temior  Grost,  J.  This  is  an  action  of  trover  by  the  veudee  of 

cft«  fcndee.  goods  who  has  not  paid  tbe  price  for  them  against  tbe 
defendant,  the  agent  of  the  vendor,  who  has  stopped 
tbcm  in  transitu. — It  appears  that  in  June  1801,  an  order 
was  given  by  Browne^  the  bankrupt,  to  Fritzing^  his  cor- 
respondent <nbroad,  to  purchase  a  quantity  of  wax  for 
him. — Fritzing  bought  it  accordingly  of  another  0le^ 
chant,  who  was  a  complete  stranger  to  Broune,  and  bad 
no  account  or  correspondence  with  him.  There  was  no 
privity  between  Br^wnt  and  the  merchant  of  whom  the 
wax  was  purchased.  On  the  id  of  August  the  wax  was 
shipped,  and  on  the  4th  Fritzing  drew  bills  of  exchange 
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•09ii«  for  the  price;  aod  on  the  10th  the  latter 
h1  thcr.bill  of  (ladiDg;  and  invoice.  On  the  2d  of 
\bery  Browne  became  a  bankrupt,  and  on  the  next 
e  defendAt,  on  behalf  of  Frilzing,  obtaintd  fipom  the 
ipi*s  brother  the  bill  of  lading  and  invoice  ;  and  k 
ou(  that  the  bankrupt's  acceptxnces  have  not  been 
kVhat  i8  thitt  then  but  the  plain  and  common  case  of 
iisignor  of  goods,  who  has  not  received  payment  for 
stopping  them  in  tramiiu  before  they  get  to  the 
of  the  consignee  ?  It  is  said,  that  no  such  right 
in  the  case  of  a  factor  against  his  principal.  If 
ere  the  case   of  factor  and  principal   merely,   I 

I  find  great  difficulty  in  saying  that  it  did.  But 
^fitting  may  in  reality  be  considered  as  the  vendo^ 
le  name  of  the  original  ofvner  was  never  made 
1  to  the  bankrupt  There  was  no  privity  between 
,  but  the  goods  were  purchased,  and  the  bills  drawn 
ltzuig*8  own  name,  and  therefore  he  stands  in  the 
on  of  vendor  as  to  Br  (mm.  The  defendant  acting 
an  authority  from  Fritzwg^  applied,  upon  the 
uptcy  of  Browne^  for  tlie  purpose  of  getting  security 
I  goods,  and  received  the  bill  of  lading  from  the 
upt*s  brother,  as  he  honestly  might,  and  which  the 
acted  honestly  in  giving  up  to  him.    This  is  agree- 

0  what  Lord  Hardwicke  said  in  Sjiee  v.  Prescot^ 
f  the  consignor  got  the  goods  back  again  by  any 

1  short  of  felony,  he  should  not  blame  him.  Now 
I  the  common  case  of  consignor  and  consignee, 
I  the  former  has  not  been  paid  for  bis  goods,  and  he 
le  bill  of  lading  honestly  into  hid  possession,  and 
the  goods  while  they  are  in  transitu^  how  then  can 
Y  thatHie  is  a  tort-feasor,  and  guilty  of  a  conversion? 

not  satisfied  that  there  is  any  distinction   in  law  Whether  aoj 
leo  toe  case  of  a  vendor  and  a  lactor  consignmg  between  vendoc 
;  but  if  there  be  any  such  difference,  Frining  was,  »"'**  ^*^^'- 
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in  regard  to  the  bankruptcy » the  vendor  in  this  esse;  parti- 

cularly  as  the  bills  were  drawn  payable  to  himself.   Frizt 

V.  fVray,  3  East,  93.  1802. 

Where  tba  RuJuLrdMOH  at   'Sewcottk,  shipped  goods  for  Wilson  in 

*^**™dri         London.    Before  they  arrived  in  London,  Wihon  wrote 

between  the      (q  Richardson,  infonning  him  that  on  account  of  disap- 

vendee,  Uie      pointments  he  wished  to  decline  taking  them.  Richardson 

not°iHic "  ****  received  that  letter  the  day  before  they  arrived  in  London. 

«iiauist  Uie       Ricliardson  soon  afterwards  set  off  for  London  to  take  poi- 

session  of  them. 

Before  Wilson  wrote  to  Richardson  to  rescind  the  con- 
tract, he  bad  given  directions  to  Goss,  a  wharfinger,  to 
receive  them  from  the  captain  of  the  ship.  Goss  refused 
to  deliver  them  up  to  Richardson  unless  he  was  paid  the 
whole  bill  that  was  due  to  him  from  Wihon. 

Lord  Alvanley  and  the  court  of  Common  Pleas  were 
unanimously  of  opinion  that  the  contract  was  rescinded 
between  Richardson  and  Wilson  before  they  arrived  at  the 
wharf  otGoss,  and  therefore  he  could  only  retain  for  the 
charges  and  costs  upon  these  goods  as  against  Richardsoii' 
Richardson  y.  Goss,  3  B.  and  P.  119.  1802. 

Russell,  the  defendant,  was  a  common  carrier,  and  had 
received  goods  from  Oppenheim,  the  plaintiff,  to  cariy  aad 
deliver  to  Nestretti  and  Co.  at  Plymouth. 

If  the  consignor  o  ^ 

>r'j»)»  ihf  i^.  od^  Before  the  goods  were  delivered,  Negrefti  and  Co.  had 
•  cani-?,  lUe^  failed.  They  were  demanded  by  the  plaintiff  of  the 
IC^Tn  uza"u!t  ^^a"^^""  whilst  they  were  in  his  hands,  and  the  plaintiff 
tiif con>iiii;or  offered  to  pay  him  the  carria<?e  oi  these  goods;  but  he 
uviiM  i.avchad  rcfused  to  deliver,  unless  he  was  paid  all  that  was  due  to 
cuDiiguce.        hmi  by  the  consignees,  ]\fgretti  and  Co, 

It  was  admitted  that  by  a  special  agreement  he  might 
have  ha:l  such  a  lien  against  the  consignees;  but  Lord 
Alvanlcjj  and  the  court  ht:id  that  the  consignor's  right  to 
stop  in  traimtn  was  prior  and  paramount  to  such  a  lieO) 
and  that  the  carrier  could  only  dtmand  against  the  con* 
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iignor  the  carriage  of  these  particular  goods.    Oppenheim 
r.  Russell,  3  B.  and  P.  62.  1802. 

If  goods  are  ordered  to  be  sent  by  a  carrier^  though  the  ^'^^^  «'«*»• 
buyer  does  not  direct  them  to  be  sent  by  any  particular  canicr  »ire  the 
carrier,  as  soon  as  the  seller  delivers  them  to  a  carrier  Su^^['^^*^ 
to  be  forwarded,  they  are  delivered  to  the  buyer,  and  he 
from  that  time  must  bear  the  loss,  if  any ;  and  the  seller 
may  maintain   an  action  for  goods  sold  and  delivered* 
Button  V.  Sohmomon,  3  B.  and  P.  582.  1803. 

The  circumstances  of  the  following  case  as  applicable  to  r!ao<ifdi*itm«sa 
this  point  are  shortly  these:  Crane,  the  bankrupt,  amer-  icred*by*thc 
chant  in  London,  entered  into  an  agreement  with  Usher-  ^"JJ^p!^^*^ 
troocf,  the  master  of  a  ship,  for  that  ship  going  to  Peters^ 
burgh,  and  there  receiving  from  the  factors  of  the  bank- 
rupt a  quantity  of  merchandise  of  various  descriptions, 
and  proceeding  from   thence  to  Lowrfon,  in  consideration   . 
of  certain  freight  to  be  paid  per  ton,  half  on  the  contract*  «, 

ing,  and  the  remainder  in  three  months ;  for  which  goods 
the  master  was  to  sign  the  usual  bills  of  lading,  and 
Crane  was  fully  to  load  the  ah i p. -^In  consequence  of  this 
agreement  the  ship  sailed  to  Petersburgh,  and  was  loaded 
bv  Bohilinck  and  Co.  on  account  and  risk  of  Crane ; 
and  one  part  of  the  bill  of  lading  directing  the  goods  to  be 

'      -  •  ■  ■ 

delivered  to  Crane  or  his  assigns  was  sent  to  him;  the 
other  part,  in  consequence  of  the  plaintiffs  having  in- 
formation of  Cranes  insolvency,  was  afterwards  sent  to 
M.  Schneider,  their  agent,  with  directions  not  to  deliver  * 
that  part  to  CruNc,  unless  he  gav€l  sufficient  security  for 
the  amount  of  the  goods. — And  the  plaintifis  at  the 
same  time  that  they  sent  this  part  of  the  bill  of  lading  to 
Schneider,  informed  Crane  of  their  having  so  done,  and 
require*!  him  in  case  he  did  not  give  the  security  to  de-  . 
liver  to  Schneider  the  bill  of  lading  that  ha<l  been  sent  to 
him*  Crflwf.— In  fact.  Crane  had  become  a  bankrupt 
before  the  goods  were  delivered  on  board  the  ship  iu 


.'■  /. . 
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'  Russia,  but  after  their  purchase;  and  on  the  arrival 
of  the  ship  in  the  Thames^  Schneider  demanded  the  goods 
of  the  master,  who  refused  to  deliver  them  to  him,  and 
delivered  them  to  the  defendants. 

Mr.  Justice  Laurence^  having  stated  the  case  as  above, 
delivered  the  unanimous  opinion  of  the  court,  that  the 
plaintiffs  had  a  right  to  recover ;  that  a  delivery  in  such 
a  case  by  the  consignqr  to  the  master  of  the  ship,  for  the 
purpose  of  carriage^was  not  such  a  delivery  to  the  vendee 
as  to  prevent  the  right  of  the  stoppage  in  transitu  ;  and 
that  a  demand  before,  delivery  was  sufficient  to  gWe  a 
right  of  action  against  the  carrier,  or  against  the  persons 
to  whom  they  were  afterwards  delivered.  BuhtliHck  v. 
Iiifl[/»,,3  East,  381.  1803. 
Goods oHered       MoisseroH  the  s^ent  in  London  of  Le  Grand  and  Co. 

to  be  sent  to  *  -_ 

ymrker  could  at  Paris,  purchased  gorjds  of  the  plaintifis  at  Manchester^ 
after  ibey^*'^  in  the  name  of  Le  Grand  and  Co.  Moisseron  gave  direc- 
e.  tiQuj  that  they  should  *be  sent  for  him  to  the  house  of 
Wright  the  defendant,  a  padkVr  in  Landon,  and  Moisteron 
had  some  of  them  mipacked  and  sent  away,  and  there- 
mainder  repacked. — Whilst  they  were  there,  fiews  arriv- 
ed tli  at  Le  Gr/zwrf  and  Co.  had  failed. 

Moisseron  had  authority  to  send  them  where  he  pleased. 
The  plaintiffs  offered  Wright  all  his  charges. 

Lord  Alvanley  and  the  court  held  that,  here  the  deli- 
very  was  compleat,  and  there  was  no  right  to.  stop. 
Lends  v.  Wright,  3  jB.  and  P.  320.  1803. 

Here  Moisserou  was  either  the  vendee  or  the  autho- 
rized agent  of  the  vendee. 
ScDttoaoinn,      The  bankrupt  Berkley  had  no   warehouse  of  his  owAi 
bavlof  nowaie-  but  he  Ordered  goods  to  be  sent  to  him  by  Messrs.  Wd» 
be  itopped!^     'c^  ^^  Manchester,  directed  to  bim  at  the  Byil  and  Mositk 
Inn,  London. 
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They  were  in  consequence  of  a  general  order  from  the 
bankrupt  sent  there  directed  to  PettU^ .  the  defendant,  a 
packer.  Before  they  arri?ed  the  bankrupt  had  absconded. 
Pettitf  the  packer,  received  the  goods,  and  booked  them 
for  the  bankrupt  He  did  not  know  that  the  bankrupt  had 
absconded,  but  opened  them  to  see  of  what  they  consisted. 

Lord  jUvantey  and  the  court  were  of  opinion  that  the 
iratuUm  was  at  an  end,  as  there  was  no  other  place  where 
they  could  be  delivered ;  that  Pettit  could  not  be  const* 
deredasa  mere  middle  .maa»  and  that  the  assignees  of 
the  bankrupt  bad  a.  right  to  recover  them  from  PeiiiL 
Scott  v.  Pettit,  3  B.  mud  P.  469.  1803. 

Pinndl  and   Co.  8oUl   130  bales  of  bacon  to  Jcmett  Where  tte 

•  bauknufit 

Gadsdea  for  798/.  to  be  paid  for  by  a  bill  at  two  months,  weighed  Um 
and  left  an  order  with  the  defendant  at  whose  wharf  the  I^"^^ 
bacon  lay  to  deliver  it  to  Gadsdeu'^Gadsdeii^tigheA  the  maiaieroMiM 


whole,  and  took  away  part  °"*  **  •'^^ 

By  the  custom  of  the  trade  PinnetlmA  Co.  the/iellers, 
were  to  pay  the  charge  of  warehousing  for  fourteen  days 
from  the  sale,  at  the  end  of  which  time  they  are  entered 
in  the  books  of  the  wharfinger  in  the  name  of  the  vendee. 

Hearing  of  the  insolvem^y  of  Gadsden,  the  sellers 
stopped  the  remainder.  The  assignees  of  Gadmien 
bro;:ght  an  action  against  the  wharfinger  for  the  re« 
maining  bacon. 

The  court  of  Common  Pleas  was  cleaiiy  of  opinion  that 
the  whole  was  delivered  to  the  vendee,  and  that  the 
seller's  right  to  stop  or  retain  was  gone.  Hammond  v. 
Anderson,  1  }iew  Rep.  f>3.  1804. 

CAamire,  Justice,  observed,  "  tlie  privilege  of  stoppinf^ 
in  traniitu  appears  to  ine  to  have  been  carried  far  enough. 
It  certainly  creates  an  inequality  amongst  creditors  by 
giving  a  preference  to  one  over  the  rest'* 


416  WtOTPiyG  IS  TAAKStTtT* 

VnvniMit  of      «   The  pnyment  of  the  warehouse-room  by  the  vendor 
room  inma-     caiinot  make  a  difference.    The  vendor  of  course  charges 
juHi  80  uiuch  more  as  will  pay  the  expence  of  the  ware- 
house-room.   Slabey  V.  Ilnjwood,  2  Ilea.  BL  604. 
Coocls  rfwirwi     Goods  were  ordered  by  Batiiers^  merchants  in  Lofidon^ 
virnf'tht'^n^f  lia/fiu:in  at  Manchester,  to  be  forwarded  by  him  to 
k^^o''^'^^  Jlfrtc/i^'  iind  Co.  at  /iii//,  to  be  forwarded  by,thcm  to  the 
corref^pondents  of  the  Batiien  at  Hmmburgh.     Batdvin 
hearinp:  of  the  l^ilure  of  the  Battiers  stopped  the  goods 
in  the  hands  of  Meleatf  andCa  It  was  proved  that  Met' 
Htif  was  an  cxpeditor  only  agreeable  to  the  directions  of 
the  BniiierSf  whose  orders  be  ^as  writing  at  the  time  tlie 
^  '        •'•'  goods  were  stopped.    It  was  hetd,  they  had  reached  their 
'  •  ultimate  place  of  destination  before  they  were  stopped^ 

as  between  the  seller  and  purchaser,  and  that  the  seller's 
>' ..  ",  Tight  to  stop  or  recaVtliem  was  divested.    Dixon,  asstgnfc 

of  Battier,  v.  Baldwin,  5  East,  175.  1804. 
A  iic«mee  to         A  licence  by  the  king  to  purchase  of  an  alien  enemy, 

purchase  of  ■»      .  .  „  .  ,  ,    . 

enemy.  gives  the  Seller,  though  an  enemy,  a  right  to  stop  in  iron- 

siiH,  as  if  he  were  a  subject.    Fenton  v-  Pearson,  13 

E^st,  419.  1812. 

•Pievmaybc        The  vendee  neglected   to  pay  the  duties   upon  wines 

twyTrl^in'thc  conslgucd  to  him,  they  were  lodged  in  the  king's  stores 

kmu* stores,     f^^  the  puppose  of  boing  sold,  unless  the  duties  and 

charges  of  warehouse  room,  &c.  should  have  been  paid 

within  three  months. 

Lord  Keuyon  held  that,  while  the  wines  continued  in 
the  king's  stores,  the  right  of  stopping  in  transitu  re- 
mained.    Nort/tej/  T.  Field,  2  Esp.  N.  P.  Cas,  615. 


(    tl7    ) 


36  Geo.  3.  c.  90.     1796. 

n  Act  for  the  Relief  of  Persons  equitably  and  benefieiaBy 
entitled  to  or  interested  in  the  several  Stocks  and  Annuities 
tranrferrable  at  the  Bank  of  England* 

Whereas  by  the  laws  in  being  relative  to  the  transfers  of 
ocks  and  annuities  transferrable  at  the  bank  of  England, 
I  such  transfers  are  required  to  be  entered  or  registered ; 
nd  such  entries  are  to  be  conceived  in  proper  wordn  for 
latpurpo^e^and  to  be  signed  by  the  parties  making  suck 
ransfers,  or  (if  such  party  be  absent)  by  his/her, or  their 
ttomey  thereunto  lawfully  aiuthorized ;  and  it  is  also  de- 
clared, that  no  other  method  of  assigning  or  transferrinf; 
uch  stock  and  annuities  shall  be  good  or  available  in  law  : 
UMiwbereas  the  persons  equitably  and  beneficially  entitled 
»  or  interested  in  the  said  stocks  and  annuities  have  been 
uid  are  put  to  great  inconveniences  by  reason  that  the 
-ruiiees  and  other  persons,  according  to  the  said  laws  in 
leiog,  alone  qualified  to  make  transfers  and  to  receive  the 
lividends  of  such  stocks  and  annuities  vested  in  them  in 
nut,  hare  been  and  are  absent  out  of  the  jurisdiction,  or 
lot  amenable  to  the  process  of  the  high  court  of  chancery 
n  the  court  of  exchequer ;  and  other  cases  of  like  incon-  vvhen  traiteef, 
^ience  have  arisen:  for  remedy  whereof  be  it  enacted  |J^J^J*™ 
7  the  king's  most  excellent  majesty,  by  and  with  the?J*"^*nj='^^**« 
tdvice  and  consent  of  the  lords  spiritual  and  temporal,  absent  out  of 
4id  commons  in  this  present  parliament  assembled,  and  of  the  chancery 
ly  the  authority  of  the  same,  that,  from  and  after  the  pass-  *" beuSiraptsI 
««  of  this  act,  when  and  as  often  as  it  shall  happen  that  ^^'  **>«."*'** 

*  '  '^'  courts,  m  any 

flluid  every  the  person  or  persons  in  whose  name  or  names  cause  depcod- 

"  in;  therein, 

^  part  or  parts  of  the  several  stocks  and  annuities  trans-  may  order  xh% 
^ble,  or  which  hereafter  shall  be  made  transfenable,  at  transferred, 

▼01..  II.  £fi  aodibaaifi. 
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«l»ndi  paMi  tlic  bank  of  F.iiylanii,  is,  an*,  or  shall  be  slaiidiiigasa  tni^ 
the  tmRtiM  tee  or  trustees,  or  tlie  legal  persoual  representative  or  repr< 
fou^'mi  seiitatives  ol"  any  such  fiersoii  or  pf  rsons  being  decease^ 
^erihe  foiib-  shall  be  absent  out  of  itje  jiirLsdiction,  or  not  amenable  t 
Limitng  oDct  lo 
iranifer  iiuck,  theprocessof  the  said  courts  of  chancery  and  exchcfiiier, 

or  ghallbeabankrupt  or  hankrupts,  lunatic  or  lunatics, 
shall  refuse  totriinsfertiie  stock  or  iiiinuitifs  so  legaly  vesl- 
ed  ill  bim,  her,  oc  them,  or  to  receive  or  pay  over  tiieJjvi- 
deiida  of  sucb  atock  or  annuities  to  the  person  or  pernon!! 
beneficially  entitled  thereto,  or  it  shall  be  uncertain  or 
uHkiiowii  whether  such  trustee  or  triisttes,  representative 
OP  representatives,  is  or  are  living  or  deai! ;  that  then  anrf 
in  all  and  every  such  case  and  cases  it  shall  and  maylif 
lawful  to  and  forlhesaidcourtsof  chanceiy  andexchcqwr 
respectively,  in  any  cause  depending  in  the  said  c»iiit!< 
respectively,  to  order  and  direct  that  the  accounlan' 
general,  or  the  secretary  or  deputy  secretary,  for  the  tinif 
being.of  the  governor  and  company  of  the  bank  of  England, 
do  transfer,  in  the  book  or  books  of  thei;aid  company, sucii 
stock  or  annuilie»as  aforesaid,  either  to  and  into  the  name 
of  the  accountant  general  of  tlie  said  court  of  chancery,  or 
of  the  deputyremembrancer  oJ'  the  said  court  of  exchequer, 
intrust,  in  stich  cause,  or  otherwise,  to  and  into  thenRint 


ift  aforesaid,  or  a  bankrupt  or  bankrupts,  lunatic  or  luha* 
Lies,  or  shall  so  refuse  as  aforesaid,  or  it  be  uncertain  or  un-^ 
known  whether  any  one  or  more  of  such  trustees  or  re- 
presentatives is  dr  are  living  or  dead^  that  then  and  in  all 
snd  every  such  last-mentioned  case  and  cased  it  shall  and 
may  be  lawful  to  and  for  th6  said  courts  of  chancery  and 
exchequefr  respectively,  to  order  and  direct  that  the  other 
sind  others  of  Such  trustees  and  representatives,  who  shall 
be  forthcoming  and  ready  and  Qualified  to  act,  do  transfer 
such  stock  or  annuities  to  and  ihtd  the  name  or  names  of 
such  person  or  persons  as  aforesaid,  as  the  cases  may  re* 
spectively  require,  and  aa  to  the  said  cOutts  shall  in  their 
discretion  seem  fit,  and  also  that  such  forthcoming  trustee' 
dr  trustees,  representative  dr  representatives,  do  also  re- 
reive  and  pay  over  the  dividends  of  such  stock  or  annuities 
as  the  Said  courts  shall  direct;  and  that  all  Such  transfers 
and  payments  so  made  in  pufsuance  of  this  act,  shadl  bd 
^nd  are  hereby  declared  to  be  valid  and  effectual  td  all 
intents  and  purposes  whatsoever ;  any  former  statute,  law^ 
custom,  or  usage  to  the  contrary  thereof  in  any  wise  not-= 
withstanding; 

II.  And  whefeaA  it  hath  fredueittly  happened  that  com-:  if  fcankrnpb 
missions  of  bankrupt  have  issued  against  persons  havmg  ^uocik  stand- 
certain  parts  of  the  s^id  stocks  or  annuities  transferrable  at  |^j^|j^\^  the  lord 
the  bank  of  England,  standing  in  their  hafties  in  their  own  '^^J^^"^  ^^ 
tightf  and  such  person^  have  thereupon  been  declared  and  ^^^*^^J^ 
adjudged  bankrupts^but  halve  nevertheless  refuded  to  ttans^ 
feror  join  in  transferring  such  stock  or  annuities;  fsrrre^ 
medy  whereof  be  it  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  passing  of  this  act^  v^ben  and  as 
often  as  any  person  or  persons  shall  be  declared  o^  adjudged 
bankrupt,  having  any  part  or  pKrts  of  the  stocks  or  annui-  i 

ties  triinsferrable,  or  which  hereafter  shall  be  made  trans-* 
ferrable  at  the  bank  of  England,  standing  in  his,  her,  of 
tbeir  name  or  names,  in  his,  her^  or  their  own  right,  it 
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shall  and  may  ba  lawful  to  and  for  the  lord  chancellor,  lord 
keeper,  or  commissioner  for  the  custody  of  the  great  seal  of 
Great  Britain  for  the  time  being»  on  the  petition  of  the  as* 
sigiiee  or  assignees  clK>!ien  under  the  said  commission,  to 
order  the  said  accountant  general,  secretary,  or  deputy  se- 
cretary, for  the  time  being,  of  the  governor  and  company  of 
the  bank  oi  England,  to  transfer  the  said  stock  or  annuities 
so  standing  in  the  name  or  names  of  the  said  bankrupt  or 
bankrupts,  in  his,  her,  or  their  own  right,  to  and  into  the 
name  or  names  of  the  said  assignee  or  assignees,  and  also 
to  receive  and  pay  over  the  dividends  of  such  stock  and 
annuities  as  the  said  lord  chancellor,  lord  keeper,  or  com- 
missioners for  the  custody  of  the  great  seal  of  Great  Britain 
shall  direct;  and  that  all  such  transfers  and  payment 
shall  be  valid  and  effectual  to  all  intents  and  purposes 
whatsoever;  any  former  statute, law,  custom,  or  usage  to 
the  contrary  thereof  in  any  wise  notwithstanding. 
ActtobeaniB-     IV.  And  be  it  enacted  by  the  authority  aforeaid,  that 
Jj^^*^y  **^^  this  present  act  shall  be  and  is  hereby  declared  to  be  afull 
and  complete  indemnity  and  discharges  to  the  said  governor 
and  company  of  the  bank  of  England,  their  officers  aad 
servants,  for  all  things  done,  or  permitted  to  be  dooe 
pursuant  thereto,  and  that  the  same  shall  not  be  ques- 
tioned or  impeached  in  any.  court  of  law  or  equity  what- 
soever,    to  their  prejudice  or  detriment;  and  that  this 
present  act  shall  be,  and  is  hereby  declared  to  be,  aixi 
to  be  reputed  and  taken  as  a  public  act,  to  all  iateaU 
aud  purposes  whatsoever. 
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€CNER1L    ORDER^  22d    MARCH*   lldO. 

Lord  Chancellor. 

Whereas  a  practice  hath  lately  obtakied  of  presenting  Order  !«• 
petitions  against  bankrupts*  certificates  lying  for  allow*  Su^e^o'^ 
ancein  my  secretary  of  bankrupts*  office,  and  afterwards  ?*^'*^*^  ^ 

be  drewii  vp» 

nesflecting  to  draw  up  the  orders  made  on  the  bearinir  of  •»duk«iie««f 
Bacb  petitions^  or  in  any  manner  proceed  therein,  where- 
by the  allowance  and  confirmation  of  bankrupts*  certifi* 
cates  are  unnecessarily  delayed ;  for  the  better  regulatioa 
against  it,  it  is  ordered,  that  in  future  if  any  solicitor 
shall  refuse  or  neglect  to  draw  up  and  take  away  from 
the  office  the  order  made  upoa  the  bearing  of  any  peti* 
tioQ  presented  against  the  allowance  of  a  bankrupts 
certificate  within  three  months  from  the  time  such  order 
is  made,  then  that  such  bankrupt's  certificate  should  be 
laid  before  me  for  my  allowance  and  confirmation,  any 
order  pronounced  for  staying  the  same  notwithstanding. 

Loughbortmgh^  C* 

GEVKRAL    ORDER,   12th    APRIL,    1796. 

Lord  Cbancdlor. 

It  is  ordered,  that  all  affidavits  to  be  made  in  support  AiBda^fts  ;• 
of  petitions  presented  against  the  allowance  and  con- tiiinns  af>.ijift 
firmation  of  bankrupts'  certificates  be  filed  in  the  office  of '^^^**^- 
ifiy  secretary  of  bankrupts  at  the  time  such  petitions 
^reieft  at  the  office  against   the  allowance  of  bank- 
rupts* certificates  as  aforesaid  ;    and  that  no  petition  be 
>^eived  against  the  allowance  of  any  bankrupt's  certi* 
icate,  unless  the  affidavits  in  support  of  such  petition 
^  filed  in  the  said  office  at  the   time  such  petitions  are 
■Oleft;  and  in   default  thereof  that  such  certificates  be 
Ilea  forthwith  allowed  and  confirmed.   Loughborough^  C\ 

See  a  proper  exception  to  this  order   in  the  General 
^der,  1805.  post,  427. 
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GJBNERAL    ORD£K»   26tb  KOVEMDEB,    1|9S. 

Lord  Chancellor, 
difuV  *to  atteiui      Whereas   by    the  practice   which  has  prevailcii  for 
*l|!,^?P*"'"?  manv  years  past  commissioners  of  bankrupts  have  pro- 
tW  '  ceeded  in   the  execution   of  commissions  of  bankrupt 

directed  to  them,  and  haye  received  and  taken  an  office 
copy  of  the  petitioning  creditor's  aCTidavit  of  debt,  in? 
stead  of  having  the  creditor  before  them,  and  examining 
into  the  nature  and  consideration  of  his  debt,  and  the 
particular  time  or  times  the  sa:ue   accrued  and  became 
dae,  which  practice  hai^  been  attended  with  much  incoii- 
Tenienre :    I  do  therefore  hereby  order,  thai  from  and 
after  the  date  of  this  my  order,  no  commission  of  baiik- 
rupt  sliall  be  acted  upon  by  the  commissipners  to  whom 
the  same  shall  be  directed,  nor  shall  tlie  party  be  dcr 
dared  to  be  a  bankrupt  under  and  by  virtue  of  thesaioei 
unless  the  commissioners  do  h^ve  before  tb^oithecrer 
ditor  or  creditors  petitioning  for  such  commission  of 
bankrupt,  and  do  examine  into  the  nature  and  conside- 
ration of  the  debt  or  debts  due  to  them. — ^Aiid  I  do  fur- 
ther order  that  the  said  commissioners  before  they  de- 
clare the  party  to  be  a  bankrupt,  do  cause  to  be  enteml 
in  their  proceedings  a  deposition   of  such  petitk>oiV 
creditor  or  creditors,  stating  the  natuFe  and  amoant  of 
the  debt  or  debts  due  to  such  creditor  or  creditors,  iD<l 
how  and  for  what  consideration  the  same  arose,  and  ako 
the  particular  time  or  times  the  same  accrued  doe. 

v.rjc^mor        The  object  of  this  order  is  thai  the  commissioners  . 
may   have  an  opportunity  of  distinctly  ascertaining  that 
there  wns   a  sufficient  petitioning  creditor's  debt  brfo** 
tke  act  of  bnukruptcv.    The  best  and   most  satisfactory 
moiiei?  for  the  petitionui?  creditor  to  produce  an  tt^^*  } 
hill  of  paruiubis  of  the  debt,  with  the  da,te  whene*^ 


OENCRAL    0RD£R3. 


49S 


item  was  contracted,  and  to  annex  it  to  his  deposition.  Bill  &f  pirticu- 
He  swears  that  tlie  bankrupt  is  indebted  to  him  in  so 
much  according  to  the  bill  marked  A.  hereunto  annexed. 
The  commissioners  tlien  can  readily  see  whether  iOOf. 
or  upwards  was  due  at  the  time  of  theactof  bankruptcy- 
If  the  petitioning  creditor  does  not  bring  such  a  bill,  be 
may  swear  to  the  amount  of  goods  sold  and  delivered,  or 
money  lent  and  advanced  at  different  times  between  the 
1st  of  December,  18i2»  and  the  1st  of  November,  1818,  or 
;is  tlie  case  may  be. 

This  order  rcqnires  the  petitioning  ^creditor  to  state  the 
whole  of  his  debt  at  the  opening  of  his  commission. 

If  there  was  100/.  due  before  the  act  of  bankruptcy,  he 
might  beipermitted  to  state  that  sum  upon  his  oath,and  to 
prove  afterwards  as  much  more  as  was  contracted  after- 
wards, before  he  had  knowledge  of  any  act  of  bank^ 
i^ptcy.by  AGGeo.  3.  1*35.  $.  2. 

The  commissioners  cannot  dispense  with  a  general  The  dwncf^ilot 
order;  but  the  Lord  Chancellor  upon  an  affidavit  of  par-  wuu  tbe  uru«r. 
ticular  circumstances  will  make  a  special  order  that 
the  comniiiwtoners.  shall  receive  a  deposition  of  the 
petitioning  creditor,  or  an  office  copy  of  his  affidavit  of 
the  debt  made  before  the  nraster,  upon  an  affidavit  of  a 
tnedical  gentleman,  that  he  was  in  such  a  state  of  health, 
that  be  could  not  attend  in  person  without  hazard  of  his 
life.     Erparte  Edtrards,9  /  ei.  318. 

No  error  is  so  frequent  as  that  the  petitioning  credi- 
tor fieed  not  prove  his  debt  again. 

This  is  a  private  meeting;  merely  to  satisfy  the  mmds'^^P^^'°"i"' 
of  th(>  commissioners;  but  the  petitioning  creditor  can  may  *>«  •^*<^- 
receive  no  dividend,  and  can  have  no  right  whatever  of  a  **'    ^^ 
creditor  till  he  has  proved  his  debt  again  like  all  other 
creditors*      It  is  tl>en  subject  to  be  opposed  and  ex- 
amine<l  by  every  other  creditor,  and  the  conmiissioners 
ought  to  admit  hiu)  to  prove  no  more  than  what  is  justly 
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due  as  in  the  case  of  any  other  creditor.  Palpable  in« 
justice  would  be  done  if  he  was  to  receive  a  dividend 
upon  more  than  was  due  to  hi  in;  it  has  therefore  always 
been  the  practice  of  those  with  whom  I  act,  to  permit 
any  creditor  to  impugn  the  petitioning  creditor's  debt, 
though  the  commission  may  be  invalidated  thereby.  But 
we  never  permit,  without  an  order  from  the  cAamcellor^ 
the  trading  or  the  act  of  bankruptcy  after  the  opening  to 
'be  questioned. 

The  petitioning  creditor,  if  he  resides  at  a  distance 
from  London,  after  the  opening  may  transmit  an  affida* 
vit  like  any  other  creditor. 

GENERAL  ORDER,  12th  AUGUST,   ISOO. 

Lord  Chancellor^ 

coiJnJi"*^!  Whereas  by  the  practi^  which  hath  many  yean  pra- 

l«o  Uniiteii.  vailed,  the  solicitors  on  suing  out  commissions  of  bank* 
rupt  to  be  executed  in  the  country,  have  been  at  libeity 
to  name  their  own  commissioners  to  execute  the-  same, 
two  of  wbem  are  nominated  esquires,  and  are  Gonsidered 
tp  be  barristers  resident  at  or  near  the  place  where  tbe 
said  commission  is  to  be  executed,  and  also  to  three  so- 
licitors or  attornies ;  and  whereas  it  appears  that  in  maojr 
instances  improper  persons  have  been  named  insudi 
commission  as  the  quorum  commissioners,  they  not 
being  barristers,  which  is  contrary  to  my  intent  ami 
meaning. 

I  do  therefore  order,  that  in  future  the  solicitofs  io 
delivering  to  my  secretary.^of  bankrupt  tbe  names  of  tbe 
commissioners  to  be  inserted  in  the  commission  applie^l 
for  by  them,  do  insert  in  such  list  the  names  of  two 
barristers  resident  at  or  near  to  the  place  where  suc\^ 
commission  is  to  be  executed,  and*  that  on  no  accoaC^ 
they  do  insert  tbe  name  of  any  gentleman  to  be  uosrm^ 
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nated  as  a  quorum  commissioner  unless  he  be  a  barris-  Bjuriftflo. 
ter.  Loughborough,  C. 

This  general  order  will  be  dispensed  with  upon  mo* 
tioH,  and  the  commission  will  be  directed  to  five  attor- 
nies,  if  no  barrister  resides  so  near  the  residence  of  the 
bankrupt  who  will  attend  for  the  statutable  fee  of  20s. 
for  each  meeting. 

Upon  a  petition  to  supersede  a  commission^because  it  . 
had  been  directed  to  attornies,  upon  a  misrepresentation^ 
that  there  were  no  barristers  sufficiently  near,-— though 
in  fact  there  were  two ; 

In  answer  there  was  an  affidavit  that  one  of  these  bar« 
risters  had  received  seven  guineas  and  a  half  for  his  ex- 
peuces  in  attending  at  the  place  where  it  was  stated 
the  commission  mighthave been  executed. 

Lord  Eldon^  Chancellor.  As  long  as  the  order  stands, 
I  will,  in  every  case  of  fair  application,    supersede  the 
cominission,  if  there  has  been  an  attempt  to  evade  it ; 
and  if  this  commission   had  been  carried  to  Salisbury  to 
get  it  out  of  the  reach  of  barristers  from  a  place,  where  it 
might  with  as  much,  I  will  not  say  more  propriety  have 
been  executed,  I  would  not  require  other  evidence  of 
evasion,  and  would  supersede  it  at  the  costs  of  the  party 
who  took  it  out,  if  the  application  was  made  in  prbper 
lime,  and  before  expence  had  been  incurred  by  the  pro- 
ceedings being  suffered  to  run  on.    As  to  what  has  been 
said  respecting  the  allowance  to  coyer  the  travelling  ex- 
pences  of  a  barrister  attending  to  execute  commissions, 
on  considering  the  act  5  Geo.  2.  c.  30.  t.  42.  and  what 
has  been  done  upon  the  taxation  of  bills  of  costs,  I  do 
Dot  think  that  that  plan  of  paying  for  expenccs  has  ever 
received  the  sanction  of  the  court ;  and  in  cases  where  a 
barrister  who  could  not  attend  without  that  expence,  I 
nust  consider  him  as  a  barrister  who  would  not  attend. 
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•fifonittcm.  and  should  feel  it  extremely  difficult  to  ^y  tlwt  he  wiw 
vrithin  Lord  Rosslyns  order;  if,  tlicjcforc,  the  attendance 
of  barristers  could  not  be  procured  at  Ringwood  but  at 
thatexpence,  and  the  commission  is  to  be  carried  on  by 
attornies  in  Salisbury  at  twenty  shillings,  there  is  no 
.ground  to  supersede  it.     Exparte   Harbin,  1  Roie,  o8> 

ISll. 
Wan  of  If  ^he  commissioners   allow  for  the  expencos  of  bar- 

«uunlry  com-  * 

nisiiooers.  risters.  or  any  otlier  expence  not  allowed  by  the  statute, 
the  chancellor  upon  petition  will  order  them  to  be  struck 
out  of  the  bill,  and  not  to  be  paid  out  of  the  bankrupt's 
estate. 

Lord   Thurlow  declared    that  commissioners  in    the 
..oountry  could  not  on  any  account  take  more  tliau  SOs. 
for  their  attendance,  and  ordered   charges  beyond  that 
to  be  struck  out     Exparte  Pngei,  2  Bro.  50. 

iuotry.  *  L^"^  Rosdyn  in  the  large  and  populous  countrj'  towns 

appointed  certain  persons,  to  whom  only,  like  the  lists  Id 
London,  commissions  were  to  be  directed. 

k  Lord  Eldon  has   frequently  declared   in  public,  thai 

many  applications  for  that  purpose  had  been  made  to 
bim»  but  be  had  always  refused  to  accede  to  them^  be- 
cause  be  tbougbt  it  would  be  injurious  to  young  bar- 
risters, who  might  be  induced  to  settle  in  the  countr}', 
as  tbey  would-  be  precluded  from  all  share  of  that  busi- 
ness till  the  death  of  their  seniors.  He  therefore  thought 
it  more  fair  and  equitable  to  leave  it  open  totbepe^ 
titioning  creditor  or  his  solicitor  to  select  any  two  bar* 
risters,  on  whgse  experience  and  abilities  they  wished  to 
rely. 

The  petitioning  creditor  may  either  sue  out  thecommis- 
sionto  be  executed  in  town  or  in  the  country.  If  he  wishes 
it  to  be  executed  in  the  country,  he  must  apply  at  the 
©Qce  for  a  country  commi^sion,  by  giving  in  the  names 


of    commissioners   resident    in     the    neighbourhood;   Conntry  eon^r 

if  he  does  not,  they  make  it  out  as  a  town   commisr  "**''*''*^^ 

sioQ.    If  there  is  a  competition  there  must  be  B  pe« 

tition  to  the  chancellor,  who    will  direct  it  to  issue  ag 

will  best  suit  the  conveuience  of  ]the  creditors  in  genera). 

Upon  such  an  application  notice  must  be  given  to  the 

other  party.     Exparte  Bawdier,  Rose  48. 

It  is  ordered  by  the  Lord  Chancellor^  that  no  Jjondon 
commissioner  in  bankruptcy  be  inserted  in  any  commis- 
sion of  bankrupt  to  be  executed  in  the  country,  without 
n  .certificate  from  #ucli  conjipia^ioner  that  it  i^  with  his 
consent.  l^tdom^  C« 

3d  February,  JS02, 

And  it  is  dear  from  what  has  been  decided  i|pon  the 
last  order,  that  if  a  London  commissioner  ever  consents 
to  act  in  the  country,  he  must  take  the  same  fees  which 
^e  receives  in  Lon^/o/i according  to  the  statute, 

fi^n^^Xls    pilDEH,    ]6tb   NOVEMBER,   180#« 

I  do  hereby  order  and  direct,  that  from  benceforth  ^^'^'Tj**  ** - 
the  affidavits  to  be  made  use  of  at  the  bearing  of  any  eaies, 
petition  to  stay  a  bankrupt*^  certificate  on  the  part  of  the 
petitioners,  shall  be  brought  into  the  office  of  my  secreii 
tary  of  bankrupts,  together  with  the  petition  (save  and 
except  such  affidavits  as  shall  be  necessary  to  be  made  in 
Teply  to  any  airuiavits  made  in  answer  to  such  petition.) 

Eldon,  Chancellor. 

This  general  order  was  produced  from  the  inconve^ 
nlence  that  was  found  in  th^  cfise  of  Exparte  Bumst  11 
f>i.  540, 

Without  the  exception  in  this  order  the  petitioners  t» 
9tdy  a  certificate  could  not  produce  ^ift^lavits  in  reply. 
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45  Geo.  III.  Cap.  124.  A.  D.  1805. 

Am  Act  to  amend  an  Act  passed  in  the  Fowrth  Year  cf 
his  present  Majesty,  intituied,  *  An  Jet  for  preventing 
Inconveniences  arising  in  Cases  of  Merchants  and  suck 
other  Persons  as  are  within  the  Description  of  the  Staintes 
relating  io  Bankrupts,  being  entitled  to  Privilege  of 
Parliament  and  become  insolvent :  and  to  prevent  delay 
in  the  entering  Appearances  in  Actions  brought  against 
Persons  having  Privilege  of  Parliament  J 

tVber^s  by  an  act  of  parliament,  passed  in  the  fourth 
year  of  his  present  majesty,  intituled,  *  An  act  for  pre- 
venting inconveniences  arising  in  cases  of  merchants,  and 
such  other  persons  as  are  within  the  description  of  the 
statutes  relating  to  bankrupts,  being  entitled  to  privily 
of  parliament,  and  becoming  insolvent  ;*  it  is  enacted,  that 
from  and  after  the  eleventh  day  of  May,  one  thousand 
•eVeiki  hundred  and  sisty-four,  it  shall  be  lawful  for  any 
stifle  creditor,  or  two  or  more  creditors,  being  partners, 
whose  debt  or  debts  shall  amount  to  one  huudred  pounds 
er  upwards,  and  for  any  two  creditors  whose  debts  shall 
amount  to  one  hundred  and  fifty  pounds  or  upwards,  or 
miy.  three  or  more  creditors  whose  debts  shall  amount 
to  two  hundred  pounds  or  upwards,  of  any  person  or  per* 
sons  deemed  a  nierchant^banker,  broker,  factor,  scrivenerj 
or  trader  or  traders,  within  the  description  of  the  acts  of 
periiamentrelating  to  bankrupts,  having  privilege  of  par- 
liament, at  any  time,upon  affidavit  or  aflidavits  being  made 
and  filed  on  record  in  any  of  his  majesty's  courts  at  If  est* 
minster,  by  such  creditor  or  creditors,  that  such  debtor 
debt^is  or  arc  juftly  due  to  him  or  tht-m  respectively, 
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and  that  er^y  sncb  debtor,  as  be  or  tliey  Terily  believe, 
i»  a  mercbant,  banker,  broker,  factor,  scrivener,  or  trader, 
within  tbe  description  of  the  statutes  relating  to  bank- 
rupts^ to  sue  out  of  the  sanie  court  a  summons,  or  an 
original  bill  and  sammons,  against  such  merchant,  ban« 
ker,  broker,  factor,  scrivener,  or  trader,  and  serve  him 
with  a  copy  thereof;  and  if  such  merchant,  banker, 
broker,  factor,  scrivener,  or  trader,  shall  not  within  two 
months  after  personal  service  of  such  summons  (affidavits 
of  the  debt  or  debts,  tiaving  been  duly  made  and  filed  *a« 
afore8ftid,]pay,8ecure,  or  compound  for  such  debtordebts 
to  the  satisfaction  of  such  creditor  or  creditors,  or  eater 
into  a  bond  in  such  sum,  and  with  two  such  sufficient 
sureties  as  any  of  the  judges  of  that  court  out  of  whkh 
such  summons  shall  issue  shall  approve  of,  to  pay  sucb 
sum  as  shall  be  recovered  io  such  action  or  actions,  togeu 
ther  with  such' costs  as  shall  be  given  in  the  same,  he 
shall  be  accounted  and  adjudged  a  bankrupt  frow  the- 
time  of  the  service  of  such  summona;  and  auy  crtditor 
or  creditors  may  sue  out  a<  commisaicm  against  any  sods 
person,  and  proceed  therein  in  like  aianner  as*  against 
other  bankrupts. 

II.  And  whereas  the  said  recited  provision  hatb  by  ex*' 
perieoce  been  found  to  be  extremely  salutary,but  hath  on 
some  occasions,  where  bonds  have  been  given  in  pursue* 
ance  thereof,  been  rendered  nugatory,  by  the  difficulty 
and  sometimes  impossibility  of  enforeing  the  entering 
appearances  in  the  actions  for  the  payment  of  tUe  soma 
to  be  recovered  in.  which  such  bonds  have  been;  given : 
And  wbereaa  it  is  fitting  and  becoming  the  honour  and 
dignity  of  parliament  to  adopt  every  nieafils  to  giveeflecl 
to  the  said  recited  act,  and  all  and  every  the  provieioiii 
ther^f ;  Be  it  therefore  enacted,  Jicu  thai  from  and  afitee 
the  passing  of  this  9ct^  when  any.  auuMpMinror  ongioal 
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h\\\  and  sommotis,  shall  be  sued  ont  against  any  person  or 
persons  deemed  a  merchant,  banker,  broker,  factor,  scri- 
Tener,  or  trader  or  traders,  within  the  description  of  the 
actsrelatiffg  tobankr6pts,  having  privilege  of  parliament, 
and  such  fiffldatvit  or  affidavits  of  the  d^bt  or  debts  duly 
made  arid  filed  as  in  the  snid  recited  act  mentioned;  and 
such  merchant,  badker,  brokef,  factor,  scriverier,6r  trader, 
shall  enter  info  ifuch  bond  as  inthesaid  act  mentioned,to  pay 

such  sum  as  shall  befrecotered  in  such  action  or  actions,to- 

4 

gether  trith  such  costsas  shall  be  given  in  the  Sanie,  every 

tuch  merchant,  banker,  broker,  ftctor,  scrivener,  or  trader, 

shall  also  within  two  months  after  personal  service  of  such 

summons,  cause  an  appearance  or  appearance^  to  be 

entered  to  snch  action  or  actions,  iri  the  proper  court 

•r  courts  in  which  the  3ame  shall  have  been  brought,  and 

CO  default  thereof  he  shall  be  accounted  and  sldjodged 

bankrupt  from  the  time  of  the  service  of  such  summons: 

and  any  creditor  or  creditors  may  sue  out  a  commission 

against  any  such  person,  and  proceed  therein  in  like= 

aianner  as  against  other  bankrupts. 

bHwr*  'rf'*'     ^^^  ^  *^  further  enacted  by  the  atuthority  afore*- 

parimiDwtt     said,  that  from  and  after  the  passing  of  this  act,  when 

den  of  dwn.    any  decree  or  order  sbaill  have  been  pronounced  hi  snj 

^y*J!^J^,      ^"•^  depending  in  the  high  court  of  chancery,  or  in  his 

Sr"  lu  u!°^  majesty's  court  of  exchequer  at  IFestmimter,  or  any  order 

shall  hate  been  made  in  the  matter  of  any  bankruptcy. 

or  in  the  matter  of  any  lunacy,  against  any  person  being 

a  merchant,  banker,  broker,  factor,  scrivener,  or  trader, 

within  the  description  of  the  statutes  relating  to  bank- 

fupts,  having  privilege  of  parliament,  thereby  ordering 

such  person  to  pay  any  sum  or  sums  of  raon^  to  any 

person  or  persons,  or  into  the  bank,  in  the  name  of  thef 

accountant-general  of  the  said  court  of  chancery,  in  tnirt, 

IB  any  cause,  depending  in  that  court,  or  in  the  raattrf 

of  such  bankruptcy  or  lunacy,  or  to  the  deputy  remcm- 


braucer  of  the  court  of  exchequer,  in  trust,  in  any  c<iuse 
depending  in  that  court  (as  the  case  may  be),  and  the 
l)erson  so  ordered  to  pay  such  sum  of  money,  scr  being  a 
nrerchant,  banker,  broker,  factor,  scrivener,  or  trader, 
wfthin  the  descrfptionr  of  the  statutes  relating  to  bank- 
rupts, and  having  privilege  of  parliament,  shall  disoljey 
such  order,  the  same  having  been  duly  served,  then  it 
shall  be  lawful  for  any  party  or  persons  entitled  to  receive 
such  sum  of  money  under  and  by  virtue  of  such  onler 
or  decree,  or  interested  in  enforcing  the  payment  ibereof, 

pursuant  to  such  order  and  decree,  in  the  name  of  the 
said  accountant-general  or  deputy  remembrancer  (as  the 
case  may  be),  to  apply  to  the  court  by  which  such  de- 
cree or  onier  shall  have  been  pronounced ;  or  in  the  mat- 
ter of  such  bankruptcy  or  lunacy  (as  the  case  may  be),  to 
Ax  a  peremptory  day  for  the  payment  of  such  money, 
pursuant  to  the  terms  of  such  order  or  decree^  and  such 
day  shall  accordingly  be  appointed  and  fixed  for  that  pur« 
pose  by  an  order  made  in  such  cause,  or  in  the  matter, oC 
such  bankruptcy  or  lunacy  (as  the  case  may  be) ;  and  iC 
such  merchant,  banker,  broker,  factor,  scrivener,  or  tra- 
der, within  the  description  of  the  statuU^s  relating  to 
hankrupts,  having  privilege  of  parliament,  being  person- 
{illy  served  with  such  order,  at  the  least  eight  days  be-* 
fore  the  day  therein  appointed  for  payment  of  sucb 
money,  s\\M  neglect  or  CMmit  to  pay  the  same  according 
to  the  tenor  of  such  order,  then  such  persou  shall  be 
deemed  a  bankrupt  from  the  time  of  the  service  of  6uc& 
last  mentioned  order ;  and  any  creditor  or  creditors  may 
sue  out  a  commission  against  such  person,  and  proceed 
thereon  in  like;  manner  as  against  other  bankrupts. 


i|9f  GKJiJBRAL  0RD1&«« 


CENERAL   ORDER,  ^th  DECEMBER,   ISOO. 

Orders  vhen        It  is  Ordered  that  from  henceforth  no  docket  shall 
•istiniibe      be  Struck  but  between  the  hours  of  ten  o'clock  in  the 
"^""^      %     morning,  and  two  o'clock  in  the  afternoon,  and  between 
the  hours  of  six  and  eight  o'clock  in  the  evening;  and 
that  in  case  two  or  more  persons  shall  apply  at  the  same 
time  to  strike  a  docket  against  the  same  person,  and  both 
of  them  shall  be  prepared  to  issue  a  commission  forth- 
with,  that  then  it  shall  be  determined  by  lot  which  per* 
ton  shall  issue  such  commission ;  but  in  case  only  one  of 
such  persons  shall  be  then  prepared  to  issue  such  com* 
*         mission,  then  that  the  commission  shall  be  issued  to  the 
person  who  shall  be  so  prepared,  provided  that  the  per- 
son applying  to  open  the  office  on  a  holiday  (other  thao 
upon  a  Sunday)  may  be  at  liberty  so  to  do  upon  paymeot 
of  a  fee  of  one  guinea  to  the  clerk,  who  shall  attmid  at 
the  office  to  open  such  office,  and  enter  a  docket  in  the 
docket  book ;  and  that  no  docket  shall  hereafter  be  con- 
sidered as  struck,  until  the  same  shall  be  entered  in  tbt 
docket  book,  to  which  docket  book  all  solicitors  of  the 
court  of  chancery  may,  during  the  hours  aforesaid,  ha?e 
free  access  upon  payment  of  the  usual  fee  of  Is.  and  the 
fee  of  one  guinea  for   opening   the  office  in  case  such 
docket  book  shall  be  searched  upon  a  holiday.     And  it 
is  further  ordered  that  in  case  any  person  who  shall  here- 
after strike  any  docket  shall  not  within  four  days  neit 
after  such  docket  shall  be  struck,  order  a  commiasion  la 
be  sealed  at  the  then  next  public  seal,  in  case  there  sbsU 
be  a  public  seal  within  seven  days  next  after  such  docket 
•hall  be  struck,  or  by  a  private  seal  within  eight  days  after 
the  striking  of  such  docket;  and  shall  not  cause  the  save 
to  besealed  accordingly,  then  that  any  person  may  he  it 
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iberty  tosue  out  a  commissloD  without  any  notice  berog  strikmn 
;iven  to  the  person  who  shall  first  have  applied  for  such 
:oro  mission.  lirskine,  i^ancellor. 

See  the  former  orders  upon  striking  dockets,  p.  211. 

The  commission  must  be  ordered  to  be  sealed  at  the 
first  public  seal  within  the  seven  days. 

Lord  EldoH  '*  thought  it  right  to  declare  that  the 
order  must  be  understood  to  mean  the  next  immediate 
g^eneral  seal,  without  any  discretion  on  the  part  of  the 
3ffice  to  defer  the  sealing  till  a  subsequent  one.*'  In  the 
matter  of  Lambert^  I  Rose,  258. 

GENERAL     ORDKR,   8th    AUGUST.    1809* 

Whereas  the  creditors  of  bankrupts  do  frequently  pre-  When  th«  err. 
maturely  sign  their  consent  to  ihe  commissioners  sealing  lifn  tb«crrti« 
snd  signing  the  certificate  of  such  bank  rupts.— -I  do  hereby      ** 
9rderthat  thecommissioners  in  all  commissions  which  shall 
be  ifisued  from  and  after  the  first  day  of  September  next, 
do  require  that  in  all  affidavits  exhibited  to  them  in 
order  to  prove  the  signature  and  subscription  of  the  con« 
sent  of  the  creditors  to  the  commissioners  signing  and 
sealing  the  certificate  of  the   bankrupt,  the  day  of  the 
month  and  year  in  which  the  respective  creditors  signed 
and  subscribed  such  their  consent   be  distinctly  stated  : 
And  I  do  hereby  direct  that  in  order  the  better  to  ascer- 
tain tbe  precise  time  at  which  the  respective  creditors 
shall  sign  such  their  consent,  the  said  creditors  do  re« 
spectively  at  the  time  of  signing  such  their  consent  write 
opposite  their  respective  natnes,  the  day  of  the  month  and 
year  on  which  they  do  sign  the  same :     And  I  do  hereby 
further  direct  that  the  signature  and  sealing  of  the  certi- 
ficate by  tbe  commissioners  shall  be  attested  in  writing 
upon  such  certificate  by  the  solicitor  to  the  commission, 
or  some  clerk  of  the  solicitor,  or  by  the  messenger  to  the 

rou  II<  F  F 
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coinmission,  or  by  some  clerk  of  the  commissioners  re- 
spectively :  and  in  order  to  avoid  frauds  upon  the  com- 
missioners with  respect  to  the  said  certiBcate,  I  do  far* 
ther  order,  that  a  list  shall  be  made  and  kept  by  the  com- 
missioners or  one  of  them,  of  all  creditors  of  above  £S0, 
v^ho  shall  from  time  to  time  prove  their  debts,  and  of  the 
amount  of  their  respective  debts,  which  list,  as  the  same 
shall  from  time  to  time  be  made  up,  shall  be  signed 
bv  three  oF  the  commissioners;  and  in  order  that  due 
notice  of  this  order  may  be  giveiv  I  direct  copies  thereof 
to  be  put  up  ill  the  oHice  of  u)y  secretar}'  of  bankrupts. 

Eldon^  ChinceUor. 

It  does  not  seem  necessary  that  this  list  should  be 
made  at  dividends  after  the  bankrupt  lias  obtained  his 
certificate^  for  the  lists  after  the  certificate  cannot  aflfect 
the  object  of  this  order. 

A  petition  was  presented  to  stay  a  certificate,  on  the 

ground  that  it  had  been  signed  before  the  last  examini- 

tiOD,  the  creditors  so  signing  had  obtained  the  certificate. 

'  Lord  Etion  ordered  the  certificate  to  go  back.    Rut 

176.  1811. 

See  my  observations  upon  the  assent  of  creditors  to 
the  certificate.  Vol.  1,  p.  152. 


signed. 


GEYiEUAL    ORDEIl,   12th  AUGUST,  1809. 

Petitioni  to  be  Whereas  great  mischief  has  arisen  by  petitions  bdng 
presented  in  matters  of  bankruptcy  in  the  names  of  per- 
sons who  have  afterwards  eithc^r  abandoned  or  ststed 
that  they  had  given  no  authority  for  presenting  such  pe- 
titions:— ^It  is  tlierefore  ordered  that  from  and  after  tbel^ 
day  of  October^  1809,  all  petitions  in  bankruptcy  presented 
for  hearing  shall  before  (hey  are  presented  he  respectifdf 
signed  by  the  petitjopers,  en^pt  in  cases  of  partnership, 
or  jabsence  from  the  kingdom,  in  the  former  of  wbick 


^ 
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caiet  the  tii^iiature  of  one  of  ihe  {wrtnen  it  tobe  detm^ 
sufficient,  and  in  the  latter  caae  the  petition  is  to  be 
-signed  by  the  person  presenting  the  same  on -behalf  of 
the  person  aoebroad.  And  it  is  further  ordered  that  the 
signature  of  each  person  signing  as  a  petitioner,  shall  be 
attested  by  the  solicitor  actually  prosenting  the  petition, 
or  by  some  person  who  shall  state  himself  in  his  attests- 
tiou  to  be  attorney,  solicitor,  or  agent,  of  the  party  sign* 
ing  in  the  matter  of  the  petitiooi        Eldon,  Ckantdhr. 


19  Geo.  III.  Cap.  56. 

An  Act  for  altering,  and  enforcing  so  much  of  an  Act 
made  in  the  seventeenth  year  of  the  Reign  of  bis 
present  Miyesty,  intituled.  An  Act  for  granting  to  kis 
Mqitstjf  certain  Duties  on  Ueensei  to  betaken'out  bu  all 
Perworn  acting  as  Auctioneers^  and  certain  Rates  and 
Dutiee  on  all  Lands,  Houses,  Goods,  and  other  Things^ 
eold  by  Auction,  and  upon  Indentures,  Leases,  Bonds, 
Deeds,  and  other  Instruments  :  as  relates  to  the  method 
of  granting  Licenses  to  Auctioneers,  and  to  tbecoUect* 
ing  the  Duties  on  Estates  and  Groods  sold  by  Auction. 

Sect  XIT.  Proyided  also,  and  it  is  hereby  enacted  by  Auction  dot/ 
the  authority  aforesaid,  that  nothing  in  this  or  in  the  ^J^|^||!**^ 
«aid  recited  act  contained,  shall  extend,  or  be  construed  ™p^**  effccu. 
to  extend  to  charge  with  the  said  rate  or  duty  any  estate 
or  effects  of  bankrupts,  sold  by  order  of  the  assignee  or 
^ignees  under  any  commissioa  of  bankruptcy. 

8ect  XVL  And  for  the  better  and  more  effectual  pre- 
^ting  frawls,  which  may  be  practised  by  auctioneers 
belling  estates,  goods,  or  chattels,  under  the  order  and 
direction  of  the  assignees  under,  any  commiftAOit  of 
'Uakruptcy :  Be  it  further  enacted  by  the  authority  afore^ 
Mki^  that  every  auctioneer  who  shall  be  eoployed^  the 

1    M  % 


catalogue. 
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teaigniees  under  any  commission  of  bankruptcy  to  sell 
the  eflects  of  any  bankrupt,  shall  specify  and  enumerate 
in  the  catalogue  to  be  delivered  under  the  directions  of 
this  act,  the  particular  goods  and  efTects  then  to  be  sold ; 
The  awigners  and  the  assignees  or  the  assignee,  if  only  one  under  such 
auctioncer*i  commission,  shall,  and  he  and  they  is  and  are  hereby  re- 
quired- to  subscribe  and  sign  such  catalogue,  and  to  cer- 
tify, at  the  foot  thereof,  that  all  and  every  the  estates, 
goods,  chattels,  and  ellects,  in  such  catalogue  specified 
and  enumerated,  were  really  and  truly  the  property  of 
the  said  bankrupt  at  the  time  of  suing  forth,  which  cata- 
logue so  signed  and  certified  as  aforesaid  shall  be  pro- 
duced by  every  such  auctioneer  to  the  person  to  whom 
such  auctioneer  is  hj^  this  act  directed  to  deliver  his  ac- 
count before  such  auctioneer  shall  be  permitted  to  pass 
bis  account,  or  to  have  the  same  allowed  :  and  if  such 
assignee  or  assignees  shall  insert  or  suffer  to  be  inserted 
in  such  catalogue,  any  estates,  goods,  or  effects  whatso- 
ever, other  tlian  such  as  were  really  and  truly  the  pro- 
perty of  the  bankrupt  or  bankrupts,  the  party  offending 
shall  for  everv  sunh  ofl'cnce  forfeit  the  sum  of  twenty 

t 

pounds. 

It  is  stated  before,  that  Lord  Kenyan  held  at  A»« 
Prius,  that  the  sale  of  the  bankrupt's  mortgaged  pre* 
mises  was  not  within  this  statute,  but  were  subject  to 
the  auction  dut}'. 

I  think  Lord  Kenyan  must  have  said  this  inadvcrteolly: 
where  the  bankrupt's  property  subject  to  a  mortgage  oft 
lien  is  sold,  it  is  surely  the  bankrupt's  property,  andth« 
expence  would  fall  upon  the  creditors,  whom  it  wa«tte 
intent  of  this  statute  to  relieve. 

Though  the  property  is  sold  by  the  order  of  the  chan- 
cellor or  the  commissioners,  yet  it  is  sold  by  tlie  i©*'**' 
diate  order  of  the  assignees.  They  employ  the  auclione«^ 
and  make  a  title  to  the  purchaser* 
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An  Act  to  amend  the  Latcs  relating  to  Bankrupts. 

Whereas  great  inconvenience  anil  injustice  have  been  AUconTry- 
occasioned  by  reason  of  the  fair  and  honest  dealings  and  "Jtneouto, 
transactions  of  and  with  traders  beincf  defeated  by  secret  •"daii  con- 

^  .  .  trecti  with  a 

acts  of  bankruptcy  in  cases  not  already  provided  for,  or  bankrupt  made 
not  sufficiently  provided  for,  by  law  ;  for  remedy  where-  months  before 
of,  be   it  enacted  by  the  kings  most  excellent  majesty,  ^Jlj^^^Jn  dT 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  bankriipts,»haU 

"^  be  guod. 

and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  in  all 
cases  of  commissions  of  bankrupt  hereafter  to  be  issued, 
all  conveyances  by,  all  payments  by  and  to,  and  all  con- 
tracts and  other  dealings  and  transactions  by  and  ^itb, 
any  bankrupt,  b^na  Jide  made  or  entered  into  more  than 
two  calendar  months  before  the  date  of  such  commission, 
shall,  notwithstanding  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankrupt,  be  good  and  effectual  to  aft  in^ 
tents  and  purposes  whatsoever/iA  like  manner  as  if  no  such 
prior  act  of  bankruptcy  had  been  committed;  provided  tho 
person  or  persons  so  dealing  with'subh  bankrupt  had  not  at 
the  time  of  such  conveyance,  payment,  contract,  dealing -*' 
or  transaction,  any  notice  of  ariy  prior  act  of  bankruptcy, 
by  such  bankrupt  committed,  or  that  he  was  insolvent, or 
had  stopped  payment. 


We  come  now  to  anotlrer  great  change  in  the  system 
of  the  bankrupt  law. 

In  p.  533  of  the  first  volume,  I  have  given  a  very  full 
account  of  the  laws  depending  upon  the  relation  to  th^ 
act  of  liankruptcy  till   the  19  Geo.  3,  or  the  year  lT4(r 


45ft 


46  Geo.  III.  e.  19i.  1806. 


mdtfhm  to  A*  All  the  law  after  that  statute  atill  remaini  in  force  when 

set  of  MBK* 

the  commission  is  lued  out  within  two  months  after  the 


loploy. 


XasoltiBey. 


contract  or  transaction  with  the.baaknipt. 

It  is  still,  therefore,  absolutely  necessary  to  be  ac- 
quainted with  all  the  law  existing  upon  thesutijcct  prior 
to  this  statute,  and  to  observe  how  it  baa  been  modiSed  or 
qualified  by  the  provisions  of  this  act  of  parUament. 

I  find  no  case  yet  decided  by  the  charts  at  Wntmiu^tr. 
upon  the  construction  of  this  important  section. 

The  words  in  this  statute  are/'  that  he  is  inaolwnt;'*  a 
similar  expression  is  used  in  the  19«  Gm.  ^  c  3^  Tix. 
that  be  tt  in  imolvwi  circumUanem.  Both 'tbeee  expies- 
sions  I  conceive  mean  the  same»  though  they  are  very 
vague  and  indeterminate;  but  both  these  statutes  have  no 
operaticHi  where  the  party  dealiag  with  the  bankrupt  has 
notice  of  such  iasolvencgr. 

Lord  JBAMoroMf  *  haa  held,  at  Nisi  JVim^  that  the 
inadvency  mentioned  in  the  statute  must  omhni  «  geaeral 
inability  in  the  bsnkrupt  to  answer  his  engngeasents, 
which  was  not  to  be  inferred  fronr  bis  renewing  bills  of 
exchange  in  a  partieular  instance,  jinom.  1  Camp.  498»' 
The  following  case  has  lately  been  decided  upon  the 
words  **  insolveot  circumstances,"  in  the  19  Oeo.  8.  c.  98, 
which  will  be  equally  applicable  to  this  statute  : 

Where  a  creditor  had  no  knowledge  tbst  faiadebtorhad 
committed  aa  act  of  bankruptcy,  but  was  informed  that 
k€  moM  paying  Us  enditors  by  small  poHiouM  as  he  cOuU 
waim  moaey^  and  he  received  from  him  a  promissory  note, 
which  was  afterwsrds  psid,  it  was  held  that  the 
debtor's  as^tignees  might  recover  back  the  amount  of  the 
note,  as  the  bankrupt  had  previously  committed  an  act 
of  bankruptcy.  The  payment  of  this  note  waa  not  pro^ 
tected  by  the  19  Ceo.  8^  c.  3%  because  the  creditor  bed 
notice  of  the  insolvent  circumstauces  of  thjc  jbenkropt  s| 
the  time  be  received  the  not^ 


helation  to  the  act  of  bak&ruptcy.  43(; 

In  this  case  the  creditor  had  sued  out  a  writ,  but  it  insoke  c>'. 
vr  as  DOt  served  upon  the  bankrupt,  so  it  was  not  similar 
to    the  case  of  Cox  v.   Morgarim    Bayley    v.    Scofietd, 
1  Matu  and  Sel.  33S.   1S13. 

In  this  case  insolvent  circumstances  are  thus  described : 
Lord  EUaibofough.  "  By  insolvent  circumstances  is  meant 
that  a  person  is  not  in  a  condition  to  pay  his  debts  in  the 
ordinary  course,  as  persons  carrying  on  trades  usually  do/* 

Mr.  Justice  Le  Blanc.  **  I  take  insolvency,  as  it  respects 
a  trader,  to  mean  that  be  is  not  in  a  situation  to  make  his 
payments  as  usuaL" 

Mr.  Justice  Bayley.  **  Insolvency  means  that  a  trader  is 
not  able  to  keep  his  general  days  of  payment;  and  that  he 
is  not  to  be  considered  as  solvent,  because  possibly  his 
affairs  may  come  round."    Ibid' 

This  statute  has  used  two  words  "stop  payment/' which 
were  never  before  used  in  any  prior  bankrupt  statute. 

What  construction  the  courts  of  law  will  hereafter  put 
upon  these  words  it  is  impossible  now  to  conjecuires 
vvhether  the  dishonor  of  one. acceptance  or  promissory 
DOte,  or  the  delay  of  payment  of  one  butcher's  or  baker's 
i>illp  or  the  determination  to  refuse  payment  of  all  bills  of 
sxchange,  or  other  legal  demands,  amounts  to  the  stop- 
ping of  payment,  remains  to  be  explained. 

There  will  probably  be  no  case  of  stopping  payment^ 
evhich  will  not  be  evidence  of  insolvency  as  the  judges 
lave  explained  it« 

The  words  **  conveyances  by,  and  contracts  and  trans-  Mort,irogcs&€. 
ictions  with  the^bankrupt,"  must  include  all  mortgages, 
Itposits,  and  Jiens,  created  by  any  implied  contract. 

The  time,^viz.  more  than  tn^  calendar  months,  must,  I  Two  raUiuiar 
soDceive,  signify. that  two  calendar  months  niu^t  entirely 
uteryene  between  the  transaction,  and  the  date  of  the 
;  |is  if  the  transaction  is  on  the  31  st  of  Jamt^ 
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an/^  and  the  coinniission  is  dated  on  the  first  of  ^pril, 
then  it  is  entered  into  more  than  two  calendar  months 
before  the  date  of  the  conitnission,  because  all  February 
and  March  intervene,  and  it  cannot  be  defeated  without 
proof  of  a  knowledge  of  bankruptcy,  insolvencj^  or  stop- 
page of  payment.  So  if  it  were  entered  into  on  the  loth 
o(  January^  it  will  be  unimpeachable  if  the  conimissiou 
is  not  sued  out  before  the  lOth  of  March. 
Binknipicy  Siucc  the  statutes  introduced  to  give  relief  against  the 

uow  equhro-a!.  severity  of  the  relation  of  the  act  of  bankruptcy,  the 
word  bankruptcy  becomes  equivocal;  sometimes  it  means 
the  act  of  bankruptcy,  sometimes  the  commission,  just 
as  the  law,  according  to  the  circumstances  of  the  case, 
has  its  operation  from  one  or  the  other. 

The  following  cases  depend  upon  the  relation  to  the 
act  of  bankruptcy,  though  not  immediately  referable  to 
this  statute. 

James  Anderson  drew  a  bill  of  exchange  on  Freema^t 

and  others,  the  defendants,  dated  the  dth  of  Juljf^  ISOOi 

payable  to  his  own  order  for  14(X)/. 

Bin  of  ex*  i'he  defendants  accepted  it,  and  on  the  next  day  Am^ 

ll'iii^n'tTot '^^''^^''  inf'orsed  it  to  Ifillis,  the  plaintilf,  for  a  pre-exist- 

bankruptcy.  J     ing  debt. 

Anderson  had  committed  a  secret  act  of  bankruptcy  on 
the  7th  of  March,  ISOf),  and  a  commission  issued  against 
him  on  the  t25th  of  July,  on  which  he  waR  declared  a 
bankrupt.  The  defendants,  at  the  time  they  accepted  the 
bill,  had  in  their  hands,  as  Andersons  bankers,  effects  to 
the  amount  of  SSSL  :  to  that  amount  their  acceptance  was 
for  value  ;  beyond  that  it  was  gratuitous,  aud  merely  for 
Andersons  accommodation. 

'I'he  phiintilf  recovered  a  verdict  at  Guildhall  before 
Lord  EUenborough  for  the  1400/.  with  34A  interat 
subject  to  the  opinion  of  the  court  of  Kings  Bench,^^ 
-whith  the  circumstances  above  were  stated. 


RELATION  TO  TBE  ACT  OF  BAMKtUPTCY« 

tMnonntof  the  effects  which  he  had  in  bis  hands  when  The  cfffct  or 
Cann  became  bankrupt ;  but  Lord  Kenyon   with  great  Sl^'^'^lf 
warmth  held  the  action  could,  not  be  supported,  that  the  ^«*np^* 
acceptance  and  subsequent  payment  was  a  payment  pto* 
tected   by  Ac  1  Jac.  c.  15,  t.  14.     See  Vol.  1, 367- 

fViUeitir  and  Cauy^  and  this  case,  have  established  this 
position,  that  if  a  banker,  or  any  one  who  has  sufficient 
assets^  accepts  bills  drawn  after  a  secret  act  of  bankruptcy 
of  the  drawer^  he,  the  acceptor,  may  Toluntarily  pay  them 
to  the  holder  of  the  bill,  and  such  payment  will  be  a  de- 
fence against  an  action  by  the  assignees— But  he  may  re- 
sist the  action  by  the  holder  of  the  bill,  by  shewing  the 
right  of  the  assignees  to  the  effects  in  his  bands. 

The  law  must  be  the  same  where  two  bills  are  drawn, 
o«e  exactly  to  the  amount  of  the  effects,  and  one  drawn 
afterward^entirely  for  accommodation. 

The  holder  of  the  bill  for  the  anets  can  only  prore 
nnder  "the  bankrupt's  commission,  and  cannot  maintain 
au  action  with  effect  against  the  acceptor,  and  conse* 
quently  could  not  prove  under  his  commission,  if  he 
were  a  bankrupt. 

The  acceptor  of  such  a  bill  to  the  amount  of  the  effects 
in  his  hands  has  his  choice  whether  he  will  pay  that 
amovnt  to  the  holder  of  the  bill,  or  to  the  bankrupt*s 
tssignees :  he  will  be  induced  to  pay  to  that  party,  with 
whom  he  can  make  terms  most  favourable  to  himself. 

if  the  drawee  has  effects  of  the  bankrupt  to  the  amount 
ofJOOOt.  and  the  bankrupt,  after  a  secret  act  of  bankt 
rnptcy,  draws  two  bills  upon  him,  each  to  that  amount, 
the  first  which  heaccepts,  he  accepts  with  effects,  and  he 
•will  not  be  compellable  to  pay ;  but  the  second  he  accepts 
ifor  accommodation,  and  that  bill  he  will  be  obliged  t»  t 

.{ny :  yet  as  no  date  is  annexed  to  an  acceptance,  it  will  ' 

be  difficult  to  prove  which  was  accepted  first  or  last. 

The  bonAfide  holder  of  a  bill  of  exchange  can  there- 
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for€  have  no  certainty  of  the  success  of  an  action  agaioii 
tlie  acceptor. 

■ 

Tiiecffirt*tof        Can  any  other  instance  be  found  in  which  an  acceptor 

X*r"traTof  i»  not  liable  to  pay  the  amount  of  the  bill  to  a  bona  Jidt 

fcMkniptcy.     holder,  except  in  those  cases,  in  which  the  legislature  has 

declared  the  bill  to  be  void,  as  iu  the  cases  of  usury  aoJ 

gaqiing  ? 

And  is  it  true  that  the  efleds  of  a  trader  in  the  hands 
of  a  drawee,  continue  to  be  the  trader's  after  the  drawee 
has  accepted  the  bill  without  notice  of  the  drawer's 
bankruptcy? 

The  drawee  at  the  time  of  his  acceptance  might  have 
paid  all  the  efie(;ts  to  the  bankrupt,  and  he  would  have 
been  protected  by  1  Jac»  t^  15.  s.  14.  See  Vol.  1,  p.  34. 
.  Lord  Kenton  in  JVilkins  v.  Ctf«ry«  expressly  declared 
that  the  acceptance  of  a  bill  afterwards  bonoared,  was  to 
be  considered  as  payment  at  thg  time  of  acceptance;  and  it 
has  been  decided  that  if  the  acceptor  of  a  bill  of  exchai^ 
lias  money  of  the  drawer  in  his  hands  at  the  time  of  the 
acceptance,  he  is  entitled  to  retain  it  till  it  becomes  due. 
Hammonds  \\  Barclay^  lEast^^'ll. 

The  statute  of  19  Geo.  2.  c.  3*2.  has  contemplated  that 
a  bankrupt  after  a  secret  act  of  bankruptcy,  may  bont^ 
fide  draw  and  negotiate  (that  is,  indorse)  bills  of  exchange, 
in  the  usual  and  ordinary  course  of  trade;  and  the  statute 
provides  that  he,  who  receives  money  upon  a  bill  so 
drawn  or  negotiated,  shall  not  refund  it  to  the  assignees* 
But  of  whom  is  he  to  receive  it  but  of  the  acceptor? 

lie  must  either  receive  it  of  the  acceptor  or  of  the  bank- 
rupt,  if  it  is  dishonoured.  But  the  legislature  surely  must 
liave  supposed  that  the  acceptor  might  be  compelled  to 
I>ay  such  a  hill. 

« Lord  Ilardwicke  held  that  **  the  assignment  of  two 
promissory  notes,  being  after  Mr.  Ward  was  in  point  of 
law  a  bankrupt,  was  void;'*  and  he  decreed  that  the 
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bankrupt's  sister,  to  whom  they  had  been  transferred, 
should  deliver  them  up.  Barwell  ▼.  tVard,  1  jitk.  2(30. 
1744, 

Lord  Uardaicke,  in  that  ca?e  observed,  that  it  had  been  Thecffrct  of 
said  by  the  defendant  s  counsel,  the  assignees  might  have  art<:r  ao  act  of 
brought  an  action  of  trover :  but  it  would  have  been  very  '**'*^^"P-*y- 
difficult  to  have  described  the  notes  at  law  properly^  and 
therefore  the  plaintiff  is  right  to  come  here  for  a  disco- 
very.    Ihid, 

But  such  a  dlHTiculty  does  not  exist  at  present;  and  in 
every  case  not  within  the  19  Geo.  9.  if  the  bankrupt 
transfers  a  note  or  bill  of  exchang-e  after  his  bankruptcy, 
the  value  of  it  may  be  recovered  in  an  action  of  trover  by 
the  assignees :  in  the  snme  manner  they  can  recover  the 
value  of  a  bale  of  cloth  or  any  other  property  delivered 
or  transferred  by  him. 

In  the  last  case  mentioned,  Barwell  v.  IVard,  Lord 
Hardwicke  states,  t/ie  assiptment  of  the  notis  by  the  bank- 
rupt in  prison,  before  he  had  lain  two  months  was  void. 
He  takes  no  notice  of  the  indorsement. 

But  Lord  Kenifon  has  held,  at  tiisi  Friu^y  that  a  trader, 
after  a  secret  act  of  bankruptcy,  cannot,  as  payee,  indorse 
a  bill,  but  the  acceptor  may  set  it  up  as  a  defence  in  an 
action  by  his  indorsee.  Plnkerton  v.  Adams,  2  Esp,  611. 
1799. 

This  perhaps  was  a  hasty  extempore  opinion,  and 
scarce  is  reconcileabie  with  his  previous  judgment  in 
court  in  IVUkim  v.  Cagey  in  1798.  It  ought  also  to  he 
proved  tliat  he  was  a  trader,  and  that  there  was  n  good 
petitioning  creditor's  debt,  and  even  if  there  were  all  the^e, 
there  might  be  no  intention  in  any  creditor  to  sue  out  a 
commission;  and  if  all  these  could  be  proved,  the  prac- 
tice of  our  public  courts  requires  that  the  plaintiif  ought 
to  have  regular  notice  of  such  a  defence  that  he  might  he 
prepared  to  resist  it* 

These  observations  might  also  apply  to  the  case  of 
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Th«  lAMt  af  jfTiHiM  V.  Fr^emm,  aod  it  might  perhaps  he  more  conTe- 
after  an  act  of  nient  to  commerce,  end  more  coiieistent  with  the  general 
*^^^'  administration  of  justice  according  to  the  forms  of  law, 
that  the  acceptor  in  all  cases  should  he  ttoder  a  legal  lia- 
bility to  pay  the  hill  in  consequence  ot  bis  acceptMioe» 
and  that  the  assignees  should  be  left  to  recoTer  back 
what  was  legally  due  to  the  bankruptts  estate  in  an  ac- 
tion of  trover  or  assumpsit  against  the  indorsee  of  the 
bankrupt,  where  their  right  and  title  would  be  duly  iar 
vestigated  by  the  well  known  rules  of  law.  Wheo  it  is 
said  that  a  bankrupt  cannot  indorse  a  bill,  does  it  not  i^ 
fer  to  a  bill  of  value  in  the  bankrupt's  possession,  dnwB 
by  another  person  ?  It  remains  yet  to  be  decided^  who* 
ther,  in  some  cases,  if  not  in  all,  it  may  not  be  dooe^eTeD 
in  the  case  of  such  a  bill,  by  the  19  Gfe.  2.  It  auroly 
would  be  good  under  that  statute  for  goods  sold  and  de- 
livered in  the  usual  course  of  trade. 

Cb.  J.  Eyre  has  said,  in  a  regular  bill  transaction  fay 
A.  payable  to  B.  or  payable  to  A/s  own  order,  and  in- 
dorsing the  bill  toB.  is  a  mode  by  which  the  dmwer 
pays  a  sum  of  money  to  his  payee  or  indorsee,  thiongk 
an  acceptor.    fValwyn  r.  St.  Qmmiin,  1  JB.  amd  P.  054. 

If  the  acceptor  Fneman^  m  this  case,  bad  become  * 
bankrupt,  who  were  to  prove  under  bis  commisRion,  the 
assignees  of  the  drawer,  or  the  bohi  fide  holder  of  tbs 
bill  ?  When  solvent,  he  had  bis  choice  which  be  would 
pay.  But  who  shall  chuse,wben  he  is  a  bnnkrupt-^binnel( 
bis  assignee?,  the  commissioners,  or  the  Lord  ChanoeUor? 

If  the  holder  of  the  bill,  instead  of  receiving  it  for  s 
f>re-existing  debt  had  actually  advanced  cash  fer  it,  be 
seems  to  have  abetter  daim  in  equity  than  the  assignees: 
for  the  hankrupt^s  estate  has  already  received  the  amoost 
of  it,  and  if  they  were  to  receive  SOs;  in  the  pound  l)[om 
the  acceptor*8  estate,  they  would  receive  its  full  vsloe 
twice  over;  and  the  bolder  without  the  aid  of  this  tts- 
»ute  could  have  received  nothing  from   tbe  drawer** 
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estate,  and  by  its  assistance,  perhaps  a  dividend  of  only  '^^p  eflect  or 
Is.  m  the  pound.  ^fi„  ,„  «<  ^^ 

The  plaintiffs  declared  as  indorsees  against  the  defen-  ^^^^'^^^ 
dantt  as  acceptors  of  a  bill  of  exchange,  dated  12th  No^ 
remher,  1S06,  drawn  by  certain  pertons  commonff  tutted 
or  Imotm  b^  the  name^  and  rising  the  stile  and  firm  of 
Messrs.  Moffatt  and  Co.  payable  two  months  after  date 
to  their  own  order,  and  indorsed  by  the  said  Messrs, 
Mqffiait  and  Co.  to  the  plaintiffs. 

The  plaintiffs  are  bankers,  with  wiioni  Messrs*  Moffiatt 
and  Broscn  (partners  under  the  firm  of  Messrs.  Moffatt 
and  Co.)  kept  cash.  The  bill  in  q«iestioii  was  drawn  by 
JSroarA  in  the  partnership  lirni,  and  being  indonted  by 
him  in  the  same  manner,  was  paid  in  by  him  as  a  short 
bill  to  the  plaintiffs,  who  allowed  him  to  draw  upon 
tbcm  on  the  strength  of  it. 

Lord  Ellenborough. — If  one  partner  had  committed  an 
act  of  bankruptcy  before  tiio  indorsement,  this  action 
certainly  cannot  be  maintained.  The  declaration  states 
that  both  partners  drew  and  indorsed  the  bill;  but  upon 
tbis  last  supposition,  at  the  time  of  the  indorsement  one 
partner  had  no  longer  any  interest  in  it,  and  was  inca- 
pable of  exercising  any  act  of  ownership  over  it.  The 
partnership  had,  in  fuct^  then  ceased  to  exist,  and  the 
solvent  partner  was  to  beconsidercni  asXenant  in  common 
of  the  bill  along  with  the  assignees  of  the  other.  Nor, 
as  the  declaration  .now  stands,  would  it  be  enough  to 
shew  that  the  bankruptcy  of  Mojfait  took  place  before 
the  bill  was  drawn;  for  though,  in  that  case,  it  might 
have  been  declared  upon  as  the  bill  of  lirown  alone, 
stili  both  are  stated  asjoint  |)arties  to  it.  The  jury  found 
K  verdict  for  the  defendants.  RamsboUom  v.  Lewis,  1 
Camp*  179.    1S08. 

The  indorsement  of  one  partner  binds  the  whole ; 
^Ut  the  indorsement  of  one  tenant  in  common  will  not 
lindthe  rest:  and  Lord  Ken^n  held  at  Mh  Prius,  that. 
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after  a  dissolution  of  partnership  eacb  partner  must  join 
in  indorsing  a  bill  or  transferring  any  otber  security. 
Abel  V.  Suttofif  3  Esp,  Cas.  LUS. 

If  one  partner  comniits  a  secret  act  of  bankruptcy, 
and  no  act  of  bankruptcy  follows  within  two  months, 
then  all  his  transactions  and  dealings  will  be  effectual 
and  valid  as  if  no  such  act  of  bankruptcy  bad  existed, 
rartomare  But  the  partner  of  the  secret  bankrupt  is  not  men- 
luihiiittltiiU!.  tioned  ;  his  conveyances,  payments  by  and  to,  and  other 
transactions,  will  probably  be  thought  to  affect  himself, 
the  bankrupt,  and  all  other  parties  precisely  as  if  this 
statute  had  never  passi'd. 

Where  a  trader  before  bankruptcy  delivers  a  bill,  and 
omits  to  indorse  it,  he  may  indorse  it  after  the  act  of 
bankruptcy  or  a  commission,  because  the  assignees  htve 
DO  interest  in  it,  the  bankrupt  is  merely  a  trustee.  Smiik 
V.  Pichering^  Peake^s  N.  P.  50,  1791      Lord  Kenyon. 

Action  for  money  had  and  received,  to  recover  tbe 
sumof3'21/.  paid  by  Visick  to  tbe  defendant  after  an  act 
of  bankruptcy. 

The  defendants  are  bankers  at  Chichester^  and  wiereio 
the  habit  of  drawing  bills  for  the  accommodation  of 
risick,  who  carried  on  business  at  Midhunt — He  com' 
mittcd  an  act  of  bankruptcy  on  the  18th  of  .Vt/gtcsf,  1S08 
—At  that  time  there  were  bills  running  of  the  nature 
above  mentioned,  which  were  not  due  till  after  tbe  94th 
of  September  ;  on  the  latter  day  a  commission  of  bankrupt 
was  sued  out  against  Hsick.  The  money  in  question  vas 
paid  in  by  him  on  and  after  the  S4th  of  ^ligusf,  for  the 
purpose  of  taking  up  these  bills,  which  hare  since  been 
paid  by  the  defendants. 

It  was  arirued  it  might  be  sett  off. 

Lord  FJicnborough.  The  money  not  being  paid  in  till 
after  an  act  of  bankruptcy,  it  was  not  the  bankrupt's 
money,  but  the  money  of  liis  assignees — He  trusted  tbe 
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defendaDtfl  with  what  was  not  his  own.  The  statute  is 
expressly  confined  to  mutual  credit  and  mutual  debts, 
at  any  time  before  such  person  became  bankrHpi^-^The 
324/.  was  always  a  debt  due  to  the  assignees,  and  cannot 
be  setoff  against  a  debt  due  from  the  bankrupt. 

It  being  then  contended  it  was  protected  by  the  19 
Geo.  2.  c.  3^ 

Lord  Ellenborough.  I  doubt,  whether  these  bills  can 
be  said  to  have  been  drawn  in  the  usual  course  of  trade 
and  dealing  within  the  meaning  of  the  statute-«at  any 
rate»  as  the  bills  were  still  running  at  the  date  of  the  com- 
mission, this  money  was  not  received  by  the  defendants 
in  the  usual  and  ordinary  course  of  trade  and  dealing — 
the  payments  protected,  are  payments  upon  bills  actually 
due.  The  sum  in  question  was  deposited  with  the  de^ 
FeudantSy  not  in  payment  of  a  present  debt,  but  to  satisfy 
I  demand  which  did  not  arise  till  after  the  suing  fortii  of 
tbe  commission.  Verdict  for  the  plaintifTs,  which,  was 
ifterwards  confirmed  by  the  court  of  King's  Bench. 
TampUn  r.  Diggins,  2  Camp.  31 2.  1807. 

Trovei*  for  household  furniture,  plate,  and  jewellery. 

The  bankrupt,  who  was  a  silversmith  and  jeweller.  Payment  to  the 
being  embarrassed  in  his  circumstances  in  the  end  of  p^^^^^  *° 
Ociober^  1810 — sent  his  goods  mentioned  in  the  declara* 
UOD  to  be  sold  by  the  defendants,  who  are  auctioneers. 
It  their  auction-rooms  in  Covent^garden — A  part  of 
them  was  sold  on  the  29th  of  October^  and  the  remainder 
in  the  beginning  of  November.  On  the  Ist  of  November, 
fVrighi  surrendered  himself  to  prison  in  discharge  of 
lis  bail,  and  having  lain  there  two  months,  a  commission 
>f  bankrupt  was  sued  out  against  him  on  the  1st  of  Ja* 
warjf  following.  There  was  vo  evidence  that  the  de- 
endants  ever  knew  till  then  that  he  was  in  prison,  or 
iHtt  he  was  not  carrying  on  his  business  as  usual.    On 
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the  26th  of  November^  they  settled  tiie  balance  of  his 
account* ami  paid  the  sum  of  111/.  S«.  dd.  to  bis  agent 
for  his  use. 

Lord  EUcfiborough.     The  statute  1  Jac.  1,  r.  15.  coo- 
tains  a  favorable  provision  for  persons  dealing  with  tra- 
ders who  have  committed  a  secret  act  of  bankruptcy, 
and  ought  to  receive  a  liberal  construction   in  respect  to 
tiona  fide  transactions.    These  goods  vrere  put  into  the 
hands  of  the  <iefendants  before  the  bankrupt  went  to 
prison,  and  when  he  had  a  complete  controul  over  them. 
Ail  the  goods  were  sold  before  a  commission   was  sued 
out  against  him,  or  he  had  lain  two  months  in  prison. 
Then  the  statute  provides  that  no  debtor  of  the  bankrupt 
be  endangered  for  the   payment  of  his  debt  truly  and 
bonafide,   before  knowing  he  has  become  bankrupt- 
Were  the  defendants  debtors  of  IVrigU  f    They  certainly 
were  as  soon  as  they  had  sold  his  goods  and  received  the 
produce*— Did  they  pay  this  debt  truly  and  bona  fide^ 
This  it  not  denied. — Did  they  at  the  time  of  such  p«y« 
ment  undersuind  or  know  thut  he  was  become  bankrupt? 
No  evidence  has  been  adduced  to  shew  that  they  kne^r 
he  bad  gone  to  prison,  and  tliey  could  not  prove  a  nega- 
tive.— If  they  had  known  the  fact  out  of  which  the  bank- 
ruptcy sprung,  this  would  have  deprived  them  of  the 
benefit  of  the  statute;    but  it  was  incumbent  on  the 
plaintiffs  to  prove  notice,  a$i  in  Kwg  v.  Leith  ;  and  in  tbe 
absence  of  sucli  proof,  the  present  appears  to  be  exactly 
that  sort  of  payment  whicli  the  statute  was  intended  to 

protect.  PliiintitF  nonsuited.  Coles  v.  JRoW/is,  3  Cff*p- 
-183.  ISie. 

In  this  jud<Tment  I  perfectly  concur;  but  there  is  W 
important  point  in  this  case  which  the  learned  cbie 
justice  did  not  make  any  observation  upon. 

Of  all  the  goods  sold  before  the  1st  of  Novembiff  ^^ 
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udgment,  I  conceive,  is  iiicontrovertibly  correct ;  but  Aurtionter 
?ill  it  be  true  of  those  sold  in  the  beginning  of  November,  1^^^"^  £^t 
vhich  iaiphes  some  ilays  after  the  first,  or  after  the  act  *^  o^^*»k. 

ruptcy, 

»r  bankruptcy,  which  took  place  the  instant  he  entered 
he  gaol,  or  when  he  surrendered  himself  to  the  gaoler  ? 

The  goods  which  the  auctioneer  had  then  in  his 
lands  were  the  property  of  the  assignees.  The  bankrupt 
lad  DO  right  to  sell;  his  agent,  the  auctioneer  Jiad  no  right 
o  sell ;  the  buyer  had  no  right  to  buy  ;  and  an  action  of 
rover  by  the  first  case,  viz.  The  caie  of  bankrupts,  (see 
120  ante,)  might  be  maintained  against  any  one  in  pos- 
lession ;  and  a  bona  fide  payment  of  the  price  to  the 
ccret  bankrupt  would  afford  no  protection  by  the  1  Jac. 
'•  15* 

The  protection  now  will  be  under  this  statute,  if  a 
rommission  does  not  follow  within  two  calendar  months. 

But  if  a  commission  were  to  follow  within  two  calm* 
lar  months  after  an  auctioneer  has  sold  a  bankrupts 
{oods,  and  who  has  paid  him  the  proceeds,  without 
{flowing  that  he  had  committed  any  act  of  bankruptcyi 
[  do  not  think  there  is  any  statute,  which  will  protect 
lim  from  being  answerable  again  to  the  assignees  for 
their  value  in  an  action  of  trover. 

But  by  the  second  section  he  will  be  permitted  to 
;>rove  what  he  has  paid  to  the  bankrupt  after  a  secret 
ict  of  bankruptcy  under  his  commission. 

Samuel  fVriirht,  the  bankrupt,  had  been  committed  to  Money  Ml* 

vcrtd  to  an 

Kison ;    he   employed  Robhn,  an    auctioneer,    to  sell  agAnt  to  pof 
:ertain  goods,  who  delivered  79/.   the  money  produced  ^^"^  *>*n^^"P*- 
Dy  the  sale  to  the  defendant,   to  be  be  carried  to  his  bro- 
iler, S.  Wright^  who  received  it. 

S.  Wright  became  a  bankrupt,  by  lying  two  montba 
0  prison.  The  assignees  brought  an  action  to  recover 
hiB  turn  from  the  brother  the  def^f  ndant. 

G  a  9 
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Lord  Chief  Justice  Mansfield  delivered  the  judgment 
of  the  court  of  Common  Pleas,  and  said,  ^'according  to  the 
decided  cases^  the  action  might  be  brought  against  the  auc' 
tiuneer ;  but  it  seems  to  be  a  rooDstrous  thing  to  say  that 
every  one  who  takes  money  in  the  character  of  a  mes- 
senger or  bearer  should  be  so  liable :  it  may  happeo  to 
pass  through  the  hands  of  two  or  three  persons,  who 
would  each  be  liable  to  such  an  action.'*  Plaintiff  non- 
suited. Colet  V.  Wright,  4  Taunt.  198.  1811. 
Actof  btnk-        Laceji/ czme  to  the  plaintiffs,  and  bought  a  parcel  of 

rupicy  between  ,  .  ,   /*  i  .  •      l 

the  gale  and  the  tobacco  to  be  paid  for  111  ready  money  ;  this  was  in  tbe 
*  ^*^*  morning. — He  left  ordei-s  at  his  house  for  receiving  the 
tobacco,  and  the  same  day  went  to  France,  to  absent  him- 
self from  his  creditors — After  he  wasgone^  the  plaintiff's 
servant  brought  the  tobacco  to  Laceys  house,  but  bad 
no  orders  to  make  any  demand  of  the  money,  but  only 
to  deliver  the  goods.  The  question  was,  whether  this 
was  acoiTiplete  sale  so  as  to  vest  the  property  in  Lace^f 
or  whether  the  bankruptcy,  between  the  sale  and  tbe 
delivery,  was  such  a  fraud  as  avoided  the  sale  by  non- 
payment of  the  money  ?  Lord  Chief  Justice  Et/re  held 
that  the  sale  was  made  complete,  by  tbe  act  of  the 
plaintiffs,  who  by  delivery  of  the  goods  without  demand 
of  the  money,  vested  the  property  in  Lacey  by  their  own 
assent — as  a  complete  sale  ab  initio,  without  ready 
money  :  and  the  plaintiffs  were  nonsuited.  Hassd 
V.  Hunt,  cited  5  T.  li.  231. 

By  the  next  section  the  seller  will  be  enabled  to  prove 
his  debt  under  the  commission;  but  when  there  is  no 
delivery  till  after  the  commission,  and  if  there  is  no 
debt  till  the  delivery,  then  the  assignees  will  be  entitled 
to  the  goods,  and  the  seller  cannot  come  under  tbeooiD' 
mission,  but  the  bankrupt  will  remain  indebted^  notwith' 
standing  he  obtains  bis  certificate.  ^ 
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If  a  tfader^  in   contemplation  of  bis  bankruptcy,  andl  Fraudalent 

purchase. 

with  the  intent  of  increasing  the  dividends  of  his  other 
creditors,  were  to  purchase  goods,  there  might  be  great 
reason  to  think  that  it  would  be  held  such  a  fraud  as 
woiild  vacate  the  contract,  and  the  seller  might  recover 
them  back  from  the  assignees. 

A  contract  for  goods  surely  would  be  void  in  law,  if 
the  jury  should  firid  that  the  purchaser  never  intended 
to  pay  fdr  them. 

It  18  remarkable  that  no  such  case  has  yet  occurred  in 
baiikhiptcy. 

In  the  last  case  it  is  not  stated  that  it  was  found  that 
Laceg  intended  to  become  a  bankrupt,  before  payment 
at  the  time  he  bought  the  goods.  Under  such  citcum- 
stances  I  think  it  cannot  be  doubted,  but  it  would 
be  a  clearer  fraud,  or  a  fraud  of  a  less  favourable  nature, 
than  aft  findoe  preference. 

But  where  there  is  a  fair  contract  for  goods,  and  the 
par^rhaser  becomes  a  bankrupt,  even  by  a  commission 
before  the  delivery  to  himself  or  his  assignees,  the  sale 
cannot  be  avoided.  See  all  the  cases  upon  stopping  in 
transitu. 

The  plaintiff,  as  assignee  of  the  effects  of  Cripps  and  ooods  receiTed 
Quarme,  bankrupts,  brings  trover  against  the  defendants  ^  J|*["™J^' 
for  several  parcels  of  silks.     And  upon  the  trial,  a  case  ^^^  beforeihe 
^ad  made  for  the  opinion  of  the  court.  Uie  buyer. 

That  the  defendants  were  mercers  and  partners  in  Lon* 
ion^  and  usually  dealt  with  Cripps  and  Quarme,  w'ho 
wiere  also  partners,  living  2Lt  Penryn  ih  Cornwall  And 
on  7th  ApriU  1715,  the  defendants  by  their  order,  sent 
dM  gbods^  in  the  declaration,  and  gave  them  credit  in 
tiWtf  lH>ok9.  They  being,  at  the  same  time,  indebted  to 
Iketil'  ft)r  the  goods.  The  18th  of  May  following,  Cripps 
rintt  ^biatmt^  without  the  knowledge  of  the  defendants. 
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sent  divers  silks  (the  same  sent  down  in  Jpril^  to  Mr. 
Penhal/oTT,  at  Penryn^'  for  the  use  of  the  defendant-— 
June  the  4th,  Cripps  and  Quarme  became  bankrupts— 
June  the  6th,  they  wrote  a  letter  to  the  defendants^  sig- 
nifying their  affairs  were  in  a  declining  condition;  and 
thinking  it  not  reasonable  the  last  parcel  of  goods  should 
go  to  satisfy  their  other  creditors,  therefore  they  bad 
not  entered  them  in  their  books,  but  left  them  with 
Penhallow,  who  had  orders  to  deliver  them  to  the  de- 
fendants— June  the  9th,  a  commission  of  biiiikruptcy 
issued,  and  the  effects  were  assigned  to  the  plaintifiii^ 
June  the  13th,  the  defendants  received  the  letter,  which 
was  the  first  notice  they  had  of  the  delivery  to  Pettkal' 
low,  and  as  soon  as  possible  they  signified  their  coosent 
to  take  the  goods  again. 

Chief  Justice  Prait — The  question  is,  whether  by  the 
delivery  to  Penhallow  without  more,  the  property  was 
altered  ;  for  if  that  delivery  was  counterniandable,  tbeii 
the  act  of  bankruptcy  intervening  before  any  assent  of 
the  defendants,  will  prevent  the  pioperiy  from  vesting 
in  them.  I  think  upon  the  circumstaiK:es,  that  there 
appears  a  sullicient  consideration  to  hold  a  subsequent 
power  of  countermanding,  and  that  this  delivery  was  in 
satisfaction  of  the  debt.  Jikiiis  v.  Barmck,  \U  Straffgff 
165.  6  GeO' 

This  is  a  remarkable  case,  and  it  is,  perhaps  in  no 
part  of  it,  the  law  of  the  present  day. 

It  seems  to  have  been  quite  misunderstood  by  Lord 
Ktnyon,  and  Mr.  X  Ashurst,  and  Mr.  J.  Buller^  in  Si** 
v.  Field,  the  next  case  I  shall  mention. 

They  all  say  that  the  original  contract  between  tbo 
defendants,  the  sellers,  and  the  bankrupts,  the  buyerSi 
^^s  rtsciuded.  There  is  not  one  syllable  to  thateflfec^ 
in    the  case ;    but  on  the  contrary,  the  counsel   ^ 


KBLATIOK    TO   THE    ACT   OF    BANKRUPTCY.  455 

both  sides,  and  the  coui^  expressly  declare  that  the  pro- 
perty was  vested  in  the  bankrupt :  and  the  questioti  is 
upon  the^validity  of  the  fresh  contract  iietween  the  bank- 
rupt and  the  original  sellers.  They  ^ould  not  have  had 
the  case  before  their  eyes,  or  a  correct  recollection  of  it 
in  their  minds. 

The  case  admits  the  silks  were  received  by  the  traders 
in  the  country,  and  became  their  property,  and  that  con- 
tract was  never  rescinded ;  but  their  sending  them  bacK  to 
prevent  their  satisfying  the  other  creditors  would  now  be 
held  to  be  a  fraudulent  preference.  (See  ei/ffe,p.l(X)  et  seq.) 

But  this  case  contains  this  important  question,  whe- 
ther if  a  trader,  without  any  contemplation  of  bankrupt* 
cy,  delivers  goods  to  a  carrier,  or  to  any  one  for  the  use 
of  A.  in  discharge  of  a  previous  debt,  but  without  the 
order,  desire,  or  knowledge  of  A.,  and  before  any  know- 
ledge is  communicated  to  A.,  the  trader  becomes  a  bank- 
rupt, the  assignees  can  recover  the  property. 
-  The  court  in  that  case  held  they  could  not,  if  there 
was  an  existing  consideration  :  the  property  vests  before 
notice,  for  it  being  for  his  benefit,  a  disagreement  shall 
not  be  presumed. 

It  seemed  to  be  well  put  by  Reeve,  the  counsel,  that 
if  instead  of  sending  them  to  Penhaflow,  they  had  kept 
them  in  their  own   hands  till   they  had  received  an  an- 
swer to  the  letter,  would  that  have  altered  the  property? 
LatvchetinA  /f'i;/w//?g,  upon  the   7th  of  NorrmAer,  in- 
dorsed a  promissory  note,  payable  to  themselves  for  6001. 
and  ient  it   by  the  post  that  day  to   Tetnple,  to  whom 
they  were  indebted  in  a  larj^er  sum.    The  next  day,  the 
8th,  they  became  bankrupts;  the  letter  was  received  by 
Temple  on  the   10th   of  Novcmherf  and  could  not  be  re- 
ceiveil  sooner.     The  same  question  was  raised  belbvQ 
the  court  of  ^/w^''s  Beiuh  as  in  the  last  case. 


•  • 


•  ^ 


•:«:•*-  iiiii  laa  amp  i  jumm  sr.  Xfr  Tr«c  ▼•war  i« 

uvimt  a  ^i^A  T'-uin.  ijmdm^  anc  vsre«?iErwvfc** 

^^>*:t^  titt  erf  -il/ri;  27P2,  Dfwim^  wrote  i  letltf'^ 
HU/,Vn  vj*rk  tD^  rstiayjEa-  in  Lonio*^  wikh  wis  i^ 
'^^rt4  Vr  tbt  ktur  m  LimdM,  ca  tbe  ISth  of  J'flf* 
17f/3J  jft  thai  ktler,  aftcT  bj  -lig  be  wis  mined  in  con- 
nt^WfiC/t  of  lereral  faTiares,  **  If  you  biTC  puichiirf 
uuf  fyA%  Un  my  icxrount,  or  if  any  otden  ire  gircn  oat, 
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let  the  persons  have  their  goods  back,  and  countermand 
all  orders," — This  letter  was  shown  by  Hill  to  the  plain- 
tiffs on  the  18th  of  May,  1792,  about  nine  o'clock  in  tbt 
evening,  who  then  informed  Hill  they  were  ready  to  take 
back  the  goods  as  proposed  by  the  letter. — On  the  18th 
and  19th  of  May,  1792,  several  attachments  were  made 
in  the  mayor's  court,  an  J  sheriff's  court,  London,  and 
served  upon  the  defendant  by  creditors  of  Derx^kursi,  in 
order  to  attach  the  goods  in  question,  and  other  goods 
which  had  been  sold  to  Dewhurst,  and  sent  to  the  de* 
fendant  his  packer ;  and  the  debts  for  which  such  at- 
tachments were  made,  exceeded  in  amount  the  value  of 
all  the  goods,  in  the  hands  of  the  defendant.  On  the 
21st  of  May,l79^,  a  meeting  of  Dewhursfs  creditors  was 
convened  by  H///,his  clerk,  when  the  letter  was  laid  before 
them — On  the  23d  of  May  1792,  the  plaintiffs  demand- 
ed the  goods  in  question  of  the  defendant,  and  in  con- 
sequence of  their  not  being  delivered  commenced  the 
present  action. — Dewhurst  returned  to  England  in  Orfo- 

ber,  1792,  and  S.  tVilson  and  Barnard  were  the  assignees 
of  bis  estate  and  effects  under  a  commission  of  bankrupt, 
dated  the  19th  of  January,  1793. 

Lord  Kenyan,  Chief  Justice — The  property  in  these 
goods  was  apparently  devested  out  of  the  plaintiffs  at 
the  time  of  the  sale,  according  to  the  opinion  which  the 
parties  then  had  of  the  tmnsaction  ;  but  afterwards  when 
all  the  facts  were  disclosed,  and  when  Dewhurst  was  de- 
sirous not  to  purchase  any  other  goods,  it  was  in  the 
power  of  the  buyer  and  seller  to  put  an  end  to  the  con- 
tract as  if  it  had  never  existed  ;  and  it  is  stated  that  the 
proposition  made  by  the  purchaser  to  rescind  the  con- 
tract was  acceded  to  by  the  sellers* — ^I  cannot  distinguish 
Ibis  case  from  that  of  Jtkin  v.  Burwick  on  principle ; 
for  in  that  case  there  had  been  a  delivery  of  the  goods 


I 
t 
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by  the  seller  with  the  concurrence  of  all  the  parties  in- 
terested; but  the  agreement  of  ^he  parties  to  rescind  that 
contract  put  an  end  to  the  sale,  as  if  it  had  never  taken 
place.  So,  in  this  case,  it  was  competent  to  the  principal 
to  disavow  the  contract  made  by  his  agent,  if  the  vendors 
chose  to  accede  to  it ;  the  proposition  made  by  the  pu^ 
chaser,  and  which  was  dictated  by  common  honesty, 
might  have  l)een  refused  by  the  vendors  if  they  had  cho- 
sen ;  but  they  agreed  to  it,  and  by  the  mutual  agreemeat 
of  both,  the  contract  of  sale  was  rescinded.  If  Deuhurst 
had  died  before  the  purchase,  the  contract  roust  have 
been  put  an  end  to.     Sake  v,  Fidif,  5  T.  R.  21 1.  1793. 

In  this  case  the  bankruptcy,  and  the  assignees  of  Dr2r- 
hurst  ^re  introduced,  but  they  seem  to  be  quite  superflu- 
ous. The  question  seemed  to  be,  whether  the  goods  in 
question  were  or  were  not  the  property  of  Dewhurst  at 
the  time  they  were  attached. 

I  have  presumed  to  state  that  Lord  Kenyan  and  the 
court  misconceived  the  case  of  Jlkin  v.  Bartcick ;  the 
court  there  did  not  decide  that  the  first  contract  was 
rescinded,  but  that  the  property  was  changed  back  by 
a  new  contract. 

So  here  the  property  was  clearly  in  Denhunt  till  the 
18thof  iHtzy,  and  then  a  fresh  contract  was  entered  into 
between  Denhursfs  agent  and  Salfe,  that  they  should 
take  back  the  goods  at  the  same  price.  I'hat  fresh  con- 
tract was  made  at  nine  o'clock  at  ni^ht,  but  some  of  the 
attachments  were  made  that  day.  Those  which  had  the 
priority  of  that  new  contract  seem  to  be  valid;  but 
those  which  were  made  after  that  day  came  too  late,  as 
the  goods  had  then  become  the  property  of  Salie. 

wiieUMran  '^^'^  ^^^  raises  a  very  important  question,  viz.  if  a  tra- 

order.torertora  «ier  at  a  distance,  like  Dewhurst.  desires  his  aeent  to  ct>uii- 

foodi  to  teKen  ,     „        i  , 

unknown,  iia   termand  all  orders,  and  to  restore  all  goods  bought  aflec 

fraodaleiil  •     •  ■.^. 

preferenot. 
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the  date  of  that  letter,  to  those  who  were  willing  to  take 
them  back  at  the  price  they  were  sold  at,  because  he 
was  insolTent,  and  if  such  goods  were  taken  back,  and  he 
soon  afterwards  was  made  a  bankrupt,  whether  the  va- 
lue of  these  goods  could  be  recovered  by  the  assignees 
as  obtained  by  a  fraudulent  preference  ? 

This  being  dictated  by  the  purest  motives,  and  by  a 
high  sense  of  honesty  and  justice,  and  not  proceeding  from 
any  private  motives  of  partiality,  I  should  think  could 
not  be  brought  within  the  principle  or  rule  of  a  fraudulent 
preference.  But  probably  much  will  be  said  on  both 
sides  when  such  a  case  occurs. 

In  a  case  where  Lloyd  had  purchased  a  quantity  of  iron 
and  had  accepted  a  bill  to  the  amount;  in  consequence  of 
the  failure  of  Caldwell  and  Co.  on  the  18th  of  March, 
1793,  finding  that  he  also  must  stop  payment,  he  volun- 
tarily proposed  to  the  defendant,  to  whom  he  was  in- 
debted beyond  the  bill  accepted,  that  he  should  take 
back  the  iron,  stating  that  it  would  be  an  act  of  justice 
to  return  it,  as  he  should  not  be  enabled  to  pay  for  the 
same,  or  take  up  the  accepted  bilK 

The  defendant  received  fifty  tons  of  iron,  with  a  bill  of 
parcels,  at  fifteen  guineas  per  ton,  dated  on  the  Idth  of 
March,  two  days  before  the  proposal  to  return  it.  It  was 
entirely  a  voluntary  offer  on  the  part  of  the  bankrupt. 

Lord  Keftyon  and  the  court  were  clearly  of  opinion 
this  was  a  case  of  fraudulent  preference,  and  that  it  could 
not  be  distinguished  from  Harman  v.  Fisher  in  principle. 
See  ante,  100.    Barnes  v.  Freeland,  6  T.  R.  80.  1704. 

Lord  Kenyan  again  distinguishes  this  case  from  jttfdm 
T.  Barmck ;  •*  for  in  this  case  the  goods  were  delivered  to 
and  accepted  by  the  vendee,  and  the  property  remained 
in  him  until  he  became  insolvent.'*  And  so  it  was  also  in 
the  case  of  Jlkin  v.  Barmck.    But  Lord  Kenyon  and  the 


460  46  Geo.  III.  c.  ISJ.    1806. 

court  fell  into  confusion  with  respect  to  Aikin  v.  Bantick, 
by  not  attending  to  its  date  ;  it  was  decide  in  tbe  yeaf 
ITiy^morethan  fifty  years  before  the  doctrine  of  frauduteflt 
preference  was  established,  perhaps  I  may  siiy,  thought  of« 
In  another  case^  where  tht  goods  itere  actually  re* 
ceivedy  but  soon  afterwards  were  dent  back  in  ord^r  to 
give  a  preference  in  contemplation  of  bankruptcy,  Ldrd 
Kefff  OH  and  the  court,  held  the  assignees  might  recoreu 
Neate  v.  Ball,  2  East,  117.  1801. 

They  again  distinguish  this  case  from  Atkin  t.  Bar* 

wick,  where  they  say  there  was  do  acceptance  of  tbe 

goods. 

KoAtndaicnt       ^^  ™*y  ooncludc,  ffom  the  constriicftion,  (thoiigh 

preferanoc       ]  think  erroncous)  that  has  been  put  upon  Aikin  ▼.  Bur* 

UDccof  tiM     mek,  with  apparent  approbation  of  that  construction! 

**  tkat  if  a  trader  sends  buck  the  goods  without  actually 

leceiving  them,  though  in  contemplation  of  bankrapU 

cy,  the  assignees  cannot  recover  the  value  of  them. 

One  purtner  a      On  the  26th  March,  1767,  Isaac  ScoU,  who  was  rtart- 

bwikrupt 

cmioot  dtipote  Mr  with  ^AH  5co/^,  deposited  in  S/reci'<  Warehouse  seven 
^[^^"^'P  bags  of  cochineal  in  RoHeston\  name,  and  for  his  use ;  the 
Mxt  day  he  absconded:  on  the  30th,  Rolleston  receilred 
a  letter  written  by  Isaac  Scott,  dated  Dover,  2Stb  March, 
kick>sing.a  bill  of  parcels  of  the  seven  bags,  for  164diL  as 
if  the  defendant  bad  purchased  the  same  of  Ann  and 
Isaac  Scott ;  though,  in  fact,  he  had  not  agreed  to  pur- 
chase, but  he  imagined  it  was  intended  to  secure  hiiB  in 
part  of  the  debt  due  from  tbe  partners  to  him. 

The  plaintiffs  were  assignees  uuder  a  jointcomHviasioBt 
against  Ann  and  Isaac  Scoit. 

U  was  held  that  Isaac  Scott  had  committed  an  act  of 
baakruptcy  before  he  sent  tbe  bill  of  sale  ffom  Dover; 
and,  therefore,  be  bad  no  power  to  affiict  tbe  partner* 
•hip  property  ;  tbe  assignees  might  therefore  recover  the 
whole.     Hague  v.  Rolksion,  4  Burr.  2174.  1768. 
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This  was  decided  before  the  law  of  fraudulent  prefer* 
ence  commenced. 

If  after  the  act  of  bankruptcy  of  one,  the  solvent  part-  One  p^ft^w* 
ner  disposes  of  partnership  property,  the  assignees  of  the  Uie  sohieiA 
bankrupt  partner  cannot  maintain  trover  for  the  bank«  ^"^"^joiat 
rupt*s  share  against  the  vendee  or  consignee;  for  by  the  Pwi^^S'* 
act  of  bankruptcy  the  partnership  was  dissolved,  and  the 
solvent  partner  might  dispose  of  his  share,  subject  to  the 
rights  of  the  other  partner,  and  th€  vendee  became 
a  tenant  in  common,  with  the  assignees  of  the  bankrupt; 
and  one  tenant  in  common  cannot  maintain  trover,  be- 
cause each  tenant  in  common  has  an  equal  right  to  the 
possession,  and  such  possession  cannot  become  a  vrong- 
ful  conversion.     Fox  v.  Hanbury^  Corcp,  445.  1776* 

Lor4  Mansfield g  in  the  above  case,  has  taken  great 
pains  merely  to  prove  that  position.  It  is  a  very  delusive 
case,  fop  the  student  would  go  from  the  perusal  of  it« 
supposing  that  the  assignees  had  no  right  nor  remedy* 

The  assignees  wou-ld  have  precisely  the  same  right 
and  remedy  against  the  vendee,  as  they  had  against  the 
solvent  partner,  which  they  wotifd  obtain  by  a  bill  ia 
equity  for  an  account  and  a  partition. 

I  have  stated  before  that  the  assignees  of  a  bankrupt 
partner  are  tenants  in  common,  with  a  peculiar  privilege, 
viz.  that  whilst  the  property  remains  in  specie,  it  may 
be  seized  by  force  by  the  commissioners'  warrant;  and 
placed  in  the  possession  of  the  assignees. 

I  have  no  authority  for  this,  but  the  second  section  of 
the  first  chapter  of  the  bankrupt  law,  which  makes  no 
distinction  between  joint  and  separate  property.  13  JE/ir- 

c.  7.  5. 2. 

Drake  and  Goddard  were  partners  :  Drake  committed  Money  pai4 

^  afler  one  paft- 

an  act  of  bankruptcy,  and  before  Goddard  had  commit- ner  only  is  a 
tad  an  act  of  bankruptcy,  a  clerk  of  the  house  paid  a 
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sum  of  money  to  tlif  defendant,  under  circumstances  tbat 
it  might  have  been  recovered  back  if  both  bad  been 
bankrupts ;  afterwards  Goddard  committed  an  act  of  bank* 
ruptcy,  and  a  joint  commission  was  sued  out. 

The  assignees  brought  an  action  of  assumpsit  against 
the  defendant,  and  declared  that  the  defendant  bad  re« 
ceived  so  much  money  to  the  use  of  Drake  and  Goddard 
before  they  became  bankrupts. 

And  they  also  declared,  in  another  count,  that  be  bad 
received  so  much  money  to  the  use  of  the  assignees  after 
they  became  bankrupts. 

Lord  Alvanley^  and  the  court  of  Common  Pleas,  decided 
that  neither  of  these  counts  could  be  supported  ;  but  they 
thought  that  if  there  had  been  a  proper  count  as  assignees 
oi Drake  alone,  they  might  have  recovered  a  moiety  of  the 
money  received.  Smith  v.  Goddard^  3  B.  is  P.  465. 1803. 
Rest  pmM  A  trader  had  committed  an  act  of  bankruptcy.    Rent 

tuptcy.  *  afterwards  became  due,  and  the  landlord  threatened  to 
distrain,  but  no  distress  was  made.  The  tenant  paid  the 
rent  The  assignees  brought  an  action  to  recover  it  back,  as 
being  a  payment  not  protected.  Lord  Ellenbaromgk  held, 
that  a  landlord  has  a  legaji  lien  on  the  bankrupt's  goods, 
unconnected  with  the  bankruptcy:  if  he  thinks  fit  to 
waive  that  right,  and  accf  pt  of  the  rent  from  the  aasig* 
nees,  who  may  be  benefited  by  having  the  goods,  with* 
out  being  sold  under  the  distress,  he  should  not  be 
placed  in  a  worse  situation  than  if  he  had  made  an  actual 
distress :  it  would  be  a  fraud  on  his  legal  right  to  bold 
otherwise.  Verdict  for  the  defendant  Stcvensonv.  fFood, 
Lord  EUen borough^  5  E$p.  200.  1805. 

In  such  a  case,  I  should  think  the  jury  ought  to  find 

that  the  rent  was  paid  to  prevent  or  to  redeem  the  distress. 

If  rent  is  paid  after  an  act  of  bankruptcy,  where  no 

distress  has  been  threatened  or  intended,  then  it  is  a  pay- 
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ment  which  is  DOt  protected  by  any  statute,  except  the 
4(y  Geo*  3. 

Tyrolsy  a  trader,  received  letters  of  advice»  that  goods  An  equiiaUe 
were  shipped  for  him  at  A>»  Providence.  He  insured ^^ui^riipf^, 
them,  and  assigned  the  letters  of  advice,  and  the  policy 
to  Pasle^,  to  secure  390/.  advanced  to  him,  and  utxler- 
took  to  indorse  the  bill  of  lading  as  soon  as  it  arrived ; 
he  had  then  committed  no  act  of  bankruptcy.  He  in* 
dorsed  the  bill  of  lading  also  to  Pasley  as  soon  as  it  ar» 
rived,  but  he  had  then  committed  an  act  of  bankruptcy. 
Pasley  took  possession  of  the  goods.  Tyrolt  assignees 
brought  an  action  of  trover,  to  recover  the  value  of  them 
from  Pauley.  Mr.  J.  Jshiirst  delivered  the  opinion  of  the 
court  very  ably,  that  Paslei/  had  an  equitable  lien ;  that 
whatever  was  in  equity  a  lien,  was  a  lien  in  an  action  of 
trover;  and  that  the  assignees  could  not  recover  without 
paying  the  money  advanced.  LempriereV'  Pashy,^  T,  R. 
485.  1788. 

Ginger,  the  bankrupt,  consigned  to  the  defendants  as  No  lien  em 
factors,  a  quantity  of  salt  to  sell  for  his  benefit,  upon  con-  banknipccjl 
dition  that  they  should  previously  advance  him  3,5001. 
The  money,  or.  a  great  part  of  it,  was  advanced.  The 
salt  was  consigned  and  sold  by  the  defendants;  but  be- 
fore the  delivery  of  it  to  the  defendants.  Ginger  bad 
committed  a  secret  act  of  bankruptcy,  and  a  commission 
was  after^vards  sued  out  against  him. 

The  assignees  brought  an  action  of  assumpsit  to  re- 
cover the  sum  the  defendants  had  received  for  the  salt. 

Lord  Kenyan,  anil  tlie  court,  held  it  was  clear  that  the 
assignees  might  recover;  that  a  trader  after  an  act  of 
bankruptcy  could  neither  sell,  mortgage,  nor  by  any 
mode  create  a  lien  upon  his  property.     Copland  v.  Steins 

8  T.  R.  199.     1799. 

But  if  the  transaction  was   more  than  two  calendar 
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months  before  the  date  of  the  commuBioB,  then  the 

■ 

transaction  would  have  bad  the  same  Talidi^  as  if  no 
such  act  of  bankruptcy  bad  existed. 

A  trader  alter  a  secret  act  of  bankruptcy,  gmve  his  ac- 
ceptance to  a  creditor  for  a  pre-existing  debt,  and  placed 
in  his  hands  as  a  further  security  certain  policies  of  in- 
surance ;  which  in  consequence  of  loss  became  of  iralue. 
Tbe  bankrupt  requested  the  policy-brc^er  to  giye  his  oiwa 
acceptance  to  the  creditor  to  induce  bim  to  gi¥e  up  Ibe 
policies,  which  acceptance  was  afterwards  paid  to  the 
creditor. 

A  commission  was  taken  out  against  the  trader  upoo 
tbe  act  of  bankruptcy,  and  the  assignees  brought  an  actioa 
to  recover  the  amount  of  tbe  acceptance  received  by  the 
creditor ;  but  it  was  held,  that  it  was  not  the  bankrupt's 
pn^rty  he  bad  received,  but  the  broker's ;  and  there- 
Ipre  it  could  not  be  recovered  by  the  assignees,  though 
they  had  allowed  it  to  the  broker  in  settling  his  account 
upon  the  policies.    Hovilv.  Park,  7  East,  104. 

In  that  case  the  bankrupt  was  indebted  to  tbe  policy 
broker,  what  he  paid  at  his  request  after  he  was  a  bank- 
rupt :  what  was  due  upon  tbe  policies  was  the  property 
of  tbe  assignees,  and  could  not  be  subject  to  any  lien  or 
set-off  created  after  the  bankruptcy. 

At  that  time  the  policy-broker  was  bound  to  pay  over 
tbe  proceeds  of  the  policy,  deducting  only  his  brokersgc 
to  the  assignees,  and  could  not  even  have  proved  under  the 
commission  what  he  had  paid  for  the  bankrupt  after  his 
act  of  bankruptcy. 

William  Lett  remitted  a  bill  of  exchange  for  StSQOd 
to  the  defendants,  his  bankers  in  Londam,  upon  his  ge» 
neral  banking  account.  The  bill  was  drawn  by  him^ 
payable  to  his  own  order,  twelve  months  after  date,  and 
accepted  by  Daw$on  and  Walmsley.  It  was  indorsed  by 
^im^  and  by  Gregson  and  Co.  Liverpool. 
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Ijfes  after  he  had  committed  an  act  of  bankruptcy,  Aitifnees  can- 
employed  an  agent,  Prescott,  to  whom  he  gave  four  other  notes  woriTfld 
bills  to  that  amount,  to  request  the  defendants  to  give  up  ^|!p^^^^* 
that  bill  to  him,  and  to  take  the  four  in  exchange;   be  P"^* 
told  the  bankers  he  came  from  Lowndes  and  BaieMm, 
merchants  at  LiverpooL      The   bankers   refused,    and 
Prescott  got  bank  notes  for  the  four  bills,  and  for  these 
the  bankers  gave  up  the  bill. 

But  they  did  not  know  that  Prescott  was  sent  by  Lees^ 
or  that  the  bank  notes  were  his  property. 

An  action  was  brought  by  the  assignees  to  recover 
the  amount  of  the  bank  notes.  A  case  being  made  for 
the  court  of  King's  Bench. 

Lord  Ellenborough.  It  would  be  a  grievous  inconve- 
nience if  bank  notes  could  be  followed  in  the  manner 
now  attempted,  through  the  hand»  of  6o/i^  Jide  holders, 
for  a  valuable  consideration  without  notice.  The  defen* 
dants  had  before  refused  to  exchange  the  bill  for  d,509A 
for  the  four  bills ;  but  there  was  nothing  to  prevent  their" 
disposing  of  it,  if  they  pleased,  to  any  person  who  ren- 
dered them  the  amount  in  gold  or  bank  notes;  and  when  ' 
they  afterwards,  bond  fide^  for  a  valuable  consideration, 
and  without  notice,  received  bank  notes  from  a  person 
who  came  to  take  up  the  bill,  they  cannot  be  held  ac- 
countable for  them.  The  case  of  Clarke  v.  Shee,  Cozpp.^tOO, 
is  decisive  upon  the  question.  Lowndes  v.  Anderson, 
13  East.  130.   1810. 

It  was  fortunate  for  the  bankers  they  refused  the  four 
iK>te8.  They  could  not  have  been  received  in  the  usual 
course  of  trade. 

After  a  known  act  of  bankruptcy,  every  payment  fo  a 
bankrupt,  and  every  payment  by  the  bankrupt,  is  per- 
fectly null  and  void.  So  in  every  instance,  what  the 
bankrupt  pays  to  any  person,  who  has  a  knowledge  that 

VOL.  II.  u  H 
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be  has  committed  an  act  of  bankruptcy,  the  assignees 
may  recover  it  back. 
PayuMtt^l^  And  what  any  one  pajrs  to  him  aa  a  debt,  with  a  koow- 
bujikraptcy  kdge  that  he  has  committed  an  act  of  bankruptcy,  the 
99aignee3  may  compel  the  person  who  has  paid  it,  lo  pay 
it  agaio  to  them. 

In  one  case,  what  the  party  receivea  is  the  property  of 
the  assignees  ;  and  in  the  other  case,  what  the  party  pays 
U  the  property  of  the  assignees,  which  the  bankrupt  had 
no  better  right  to  receive  than  any  other  man. 

This  is  part  of  the  13  EHz.  c  7>  s>  3>  which  do  subse- 
quent statute  has  repealed. 

Hankey  and  his  partners,  bankers,  had  paid  to  Mrs, 
Tyler  lt>,9dO/.  after  they  knew  she  had  committed  an  act 
Qf  bankruptcy.  A  commission  was  taken  out  against 
her,  and  the  assignees  brought  an  action  of  assiimpait 
against  (be  bankers,  to  recover  this  large  stmi  again  for 
tl|e  benefit  of  the  creditors ;  plea,  the  general  isaue. 

Mr.  J.  fiji/Zer  held  at  Guildhall,  they  were  liable  to 
pay  it  again;  and  upon  the  argument  for  a  new  trial,  lbs 
court,  consisting  of  the  judges  Ashurst^BuUer,  hnd  Orsie, 
held,  that  the  case  would  notadqnit  of  a  doubt;  and  the 
assignees  recovered  this  large  sum  again.  Ftrmm^*  Hmir 
key,%T.R.  113.  1787. 

The  asaignees  of  Mrs,  ly^r,  afterwards  brought  aa 
action  of  assumpsit  against  Hamou^  who  bad  received 
the  amount  of  a  draft  1,090/.  from  Hamke^^  her  banken^ 
with  a  knowledge  that  Mrs.  Tt/ler  had  committed  aa  act 
of  bankruptcy. 

But  this  sum  the  assignees  had  before  recov^fed  in  tbeir 
action  against  HQukey$^ 
^        The  court  were  clear  that  the  assignees  could  notr^f 
ppvcr  in  this  actU>Q ;  the  reasons  seem  to  be  well  given  by 
Mr.^  ^<^<^'*9  i^  the  following  words : 
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•*  1 8m  clearly  of  opinion,  the  preeei^t  actioo  cannot  be 
aupported.  At  first,  the  pliaintiffs  had  an  dfection  f^fhe- 
tber  tb^  would  bring  this  action  against  the  Ha^k^,  or 
against  the  defendant  Supposing  no  action  had  been 
brought  against  the  Hankeys^  this  action  might  have  been 
maintained,  on  the  ground  that  the  payment  by  the  Han^ 
iey$^  was  a  payment  by  their  agent,  whose  acts  they 
would  then  have  adopted. 

**  But  in  the  former  action,  which  was  brought  against 
the  Hanheys^  they  insisted  that  it  was  nopafymenton  their 
account,  and  that  it  was  void.  They  cannot,  therefore, 
now  be  permitted  to  say  that  the  payment  was  made  on 
their  account    Vernon  v.  Hataon^  2  T.  A.  287. 1788. 

Mr.  J.  Afhunt  observed,  **  the  assignees  say  thatth^ybax-e 
a  right  to  bring  this  action  against  the  defendant,  becHuse 
othetwise  the  Hankeys  cannot  recover  it  back.  But  the 
Htinkep  paid  this  sum  knowing  of  the  bankruptcy;  and 
perhaps  hare  no  right  to  recover  it  back.  But  that  is  im- 
material as  far  as  it  respects  the  assignees  ;  they  are  now 
interfk)6ing.blstween  two  creditors  in  a  case  iii  which  the 
general  body  of  creditors  have  no  concern.'' 

A  broker  sold  a  trader's  effects,  with  a  knowledge  that 
be  was  in  prison,  and  paid  hirti  the  tnoney  produced  by 
the  sate:  before  he  had  lain  two  months,  bis  assignees 
recovered  again  the  amount,  in  ati  action  of  assumpsit; 
this  being  money  paid  with  a  clear  knowledge  of  the  act 
of  bankruptcy,  which  was  committed  on  the  first  day 
of  the  arrest  King  v.  Leith,  2  T.  R.  141.  1787.  The 
same  would  be  true  of  bankers,  or  every  other  person, 
who  pay  the  bankrupt  moftey  with  a  knowledge   he 

r  k  in  prison,  if  a  commission  follows  at  the  end  of  two 

pjboiltba. 

'      It  tbe  last  case,  the  defendant  had  notice  from  a  ere* 

-  4iU>T,  that  a  commission  would  be  taken  out  against  the 

^  hh9 
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trader,  who  was  in  prison.  That  might  strengthen  the 
evidence  of  the  knowledge  of  the  act  of  bankruptcy ;  but 
I  should  consider  it  imniaterial,  conceiving  that  every 
court  would  hold  that  knowledge  of  the  imprisonment 
alone,  is  knowledge  of  the  act  of  bankruptcy,  if  followed 
by  a  commission. 

In  such  a  case  no  person  can  be  secure  in  paying 
money  to  a  trader,  unless  he  sues  out  legal  process  to  re- 
cover it ;  see  Vol.  I.  p.  365. 

It  has  been,  I  think,  very  erroneously  stated,  that  a 
payment  by  a  trader  under  an  arrest  is  protected.  That 
I  conceive  will  never  be  true,  but  when  the  payment  is 
good  without  the  arrest,  viz.  in  the  cases  specified  in  19 
Geo.  II.  c.  32.  See  Vol.  I.  p.  359. 

Payment  by  a  trader  under  an  arrest,  if  it  were  not 
under  circumstances  to  prove  the  creditor's  knowledge  of 
the  trader's  insolvency,  if  no  commission  followed  within 
two  calendar  months,  would  now  be  protected  by  this 
statute. 

The  bill  stated,  that  Benjamin  MartindaU  and  Edward 
Filch,  carrying  ou  business  in  partnership,  as  wine  iDer<- 
chants,  by  indentures  dated  the  8th  of  September,  1196, 
assigned  to  John  Martindale,  his  executors,  &c.  all  tbeir 
joint  and  separate  property,  in  consideration  of  his  un- 
dertaking to  pay,  and  indemnifying  them  against  all  their 
joint  and  separate  debts,  which  he  thereby  covenanted  to 
pay. 

John  Martindale,  being  by  virtue  of  the  said  indenture 
possessed  of  a  bond  by  the  Marquis  of  Stafford  to  B^' 
jamin  MartindaU  and  Fitch,  for  payment  of  6,OO0L  tod 
interest,  on  the  11th  May,  1797,  in  order  to  raise  money 
to  pay  the  creditors  of  Benjamin  MartindaU  and  WA 
by  indenture  dated  the  10th  October,  1796,  assigned  th« 
sold  bond  to  the  plaintiffs,  his  bankers;  and  by  arlicl* 
cf  the  same  date  it  was  agreed  that  the  said  bond  sM' 
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remain  io  the  possession  of  the  pilaintiffs,  their  execu- 
tors, &c.  as  a  collateral  security  for  all  the  sums  of  money 
due,  or  to  become  due  from  John  Martindale  to  them  ; 
and  they  accordingly,  on  the  13th  May^  1797>  received 
0,300/.  the  principal  and  interest  due  thereon  ;  aud  car- 
ried it  to  the  credit  of  John  Martindale^  whereby   the 
balance  against  him  at  the  time  of  his  bankruptcy,  in 
June  following  did  not  much  exceed  500/.  Upon  the  11th 
September^   1797,   a   commission  of  bankruptcy  issued 
against  John  Martindale  on  an  act  of  bankruptcy  com- 
mitted in  Jutie   preceding ;    and   upon  the  19th   Sep- 
tember,  17979  a  joint   commission  issued  against  Ben^ 
jamin  Martindale  and  Fitch,  upon  an  act  of  bankruptcy 
previous  to  the  date  of  the  assignment  to  John  Martin^ 
dale.    The  assignees  under  the  joint  commission  brought 
an  action  in  the  court  of  Common  Pleas  against  the  plain- 
titfs ;    and  obtained  a  verdict  for  the  sum  they  had  re- 
ceived upon  the  said  bond. 

The  bill  prayed  an  injunction  to  restrain  the  defen- 
dants from  taking  out  execution  for  the  recovery  of  the 
said  sum  of  6,300/.  or  for  so  much  thereof  as  had  been 
applied  by  John  Martindale,  in  payment  of  the  debts  of 
Benjamin  Martindale  and  JPfVcA  ;  and  that  for  that  pur-* 
pose  an  account  might  be  taken:  or  if  the  plaintiff 
diould  not  appear  entitled  to  such  relief,  that  they  might 
be  declared  entitled  to  be  allowed  so  much  of  the  said 
fum  of  6,300/.  as  the  estate  of  Join  Martindale  ischnrged* 
with  by  the  assignees  oi  Benjamin  Martindale  and  Fitch. 

The  bill  insisted  that  the  plaintiffs  ought  to  be  consi«* 
dered  as  having  paid  debts  of  Benjamin  Martindale  and 
Fitch  to  the  amount  of  the  sum  received  by  them  on  the 
bond ;  and  having  paid  the  same  without  notice  of  any 
act  of  bankruptcy  committed  by  them,  the  plaintiffs 
ought  to  be  permitted  to  retain  the  same:  and  they 
charged  that  the  estate  of  Benjamin  Martindale  znd  Fitch 
had  been  allowed  the  said  sum  of  6,300/^  or  part  thereof, 
in  account  with  the  estate  of  John  Martindale. 


'    \ 
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To  this  hill  the  assignees  of  Benjamin.  Martindak  tod 
Fitch^  filed  a  general  demurrer. 

Lord  Chanceflor.  Cannot  the  plaintifi^  come  in  as  ere* 
ditors;  and  what  can  they  do  more?  I  do  not  see  bow 
they  can  stand  in  the  place  of  the  creditors  who  have 
been  paid,  but  they  may  apply  to  make  themselves  cre« 
ditors  of  Martinda/e  and  Fitch.     The  plaintiffs    have 
advanced  money   for  their  benefit  after  an  act  of  bank* 
ruptcy,  of  which  the  plaintiffs  were  ignorant     If  the 
bond  had  not  been  paid,  the  defendants  would  have  a 
clear  right  to  it  in  an  action  of  trover.     Suppose  Johtr 
Martindak  had  not  assigned  the  bond,  but  had  paid  his 
own  money ;  the  assignees  of  Martindale  and  Fitch  might 
have  brought  an  action  of  trover.    The  money  received 
upon  it  is  purely  money  received  to  the  use  of  the  assig- 
nees.   If  any  entry  has  been  made  allowing  the  estate  of 
Martindak  and  Fitch  this  sum  in  account  with  the  estate 
of  John  Martindak^  being  become  bankrupts,  that  entry 
cannot  stand;  and  the  account  must  be  rectified.    It  is 
impossible  to  make  any  thing  of  it.    Allow  the  demurrer* 
llammtrdeif  v.  Purling^  3  Fes.  767.  179S. 

It  is  to  be  regretted  that  the  argument  in  this  case  be- 
fore the  court  of  Common  Pkas  is  not  in  print 

It  cannot  be  doubted,  though  Lord  /{Ms/yii't  judgment 
is  delivered  in  a  confused  manner,  that  the  result  i8C0^ 
rect,  viz.  if  Hammenkys^  the  bankers,  were  liable  to  pay 
the  amount  of  the  bond  to  the  assignees  in  a  court  of 
kiw,  they  could  have  no  relief  in  such  a  case,  kv  a  court 
of  equity. 

This  is  a  striking  instance  to  shew  the  danger  of  all 
proceedings  under  a  trust  deeil,  executed  by  a  trader* 
See  p.  150. 

Lord  Rosdyn  seems  to  have  been  mistaken,  that  it 
could  have  been  proved  under  the  commission  at  dw^ 
time,  even  after  a  secret  act  of  bankruptcy. 

But  the  trust  deed  being  itself  an  act  of  bankrupteyi 
»U  who  bat«  m  knowledge  of  it  can  have  no  protec*- 
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lion,  either  with  respect  to  what  is  received  from  the 
bankrupt  or  his  trustees,  or  what  is  paid  to  them. 

Or,  this  I  conceive  will  be  universally  true,  that  those 
wlio  receive  either  money,  goods,  or  land,  will  be  obliged 
to  restore  them  or  their  value,  and  those  who  pay  even 
for  what  they  have  bond  fide  bought,  can  have  no  divi- 
dend under  the  commission  sued  out  upon  such  an  act 
of  bankruptcy. 

They  can  only  be  secure,  when  every  creditor  assents 
to  the  trust  deed,  so  that  no  creditor  is  left,  who  can  sue 
out  a  commission. 
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And  be  it  further  enacted,  that  in  all  cases  of  com^Honnfiie  ^^ 
mission^  of  bankrupts  hereafter  to  be  issued,  all  and  every  admitted  to 
person  and  persons  with  whom  the  bankrupt  shall  have  SJJ^|^![*j 
really  and  Aonii^^e  contracted  any  debt  or  debts  before  >n«»ny«ecret 
the  date  and  suing  forth  of  such  commission^  which  ifruptcy. 
contracted  before  any   act  of  bankruptcy   committed, 
niight  have  been  proved  under  such  commission,  shall^ 
notwithstanding  any  prior  act  of  bankruptcy  may  have 
been  committed  by  the  bankrupt,  be  admitted  to  prove 
<uch  debt  or  debts,  and  to  stand  and  be  a  creditor  under 
^Uch  commission,  to  all  intents  and  purposes  whatever, 
in  like  manner  as  if  no  such  prior  act  of  bankruptcy  had 
*^n  committed  by  such  bankrupt,  provided  such  cre- 
^Uor  or  creditors  had  not  at  the  time  of  sucli  debt  or 
^€bt8  being  contracted,  any  notice  of  any  prior  act  of 
^kruptcy,  by  such  bankrupt  committed. 

This  is  the  first  change  which  has  been  made  in  that 
Pirt  of  the  relation  to  the  act  of  bankruptcy,  which  affects 
^  proofs  and  the  dividends  of  creditors  since  the  first 
fxiitii^ statute,  13  £liz.c.7.  1570.  See  Vol.  I.  p.  8. 
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Tbe  first  section  of  it  states,  that  traders  do  certaia 
acts  to  defraud  and  binder  their  creditors. 
Proofo^ debts.  The  Second  section  then  directs,  that  the  cominissi^ 
oners  shall  make  sale  of  all  the  trader's  effect8,or  otkent'ue 
shall  order  the  same  for  true  satisfaction  and  payment  of  the 
said  creditors  f  that  is  to  say^  to  every  of  the  said  creditors  a 
portion,  rate-like^  according  to  the  quantity  of  his  or  their 
debts. 

The  said  creditors  of  course  were  those,  who  were 
hindered  by  the  act  of  bankruptcy,  and  were  those  only, 
who  existed  at  that  time. 

This  was  the  construction  which  was  put  upon  that 
statute,  till  it  was  so  far  modified  as  the  second  section 
of  this  statute  directs. 

Before  this  statute  no  debt  could  be  proved,  which  luul 
been  contracted  after  an  act  of  bankruptcy  ;  and  wbeo 
such  debts  bad  been  proved,  the  Chancellor  would  order 
all  such  debts  to  be  struck  out,  and  would  sometimei 
direct  an  issue  to  try  the  precise  day  when  an  act  of 
bankruptcy  was  committed;  and  the  most  ancient  act 
was  taken  for  that  purpose,  provided  a  petitioning  cre- 
ditor's debt  still  existed  prior  to  the  date  of  tliat  act, 
and  all  the  bankrupts  present  property  was  divided 
amongst  those  creditors  only, whose  debts  were  contracted 
prior  to  that  day. 

And  still  a  creditor,  who  has  a  knowledge  of  an  act  of 

bankruptcy  at  the  time  bis  debt  was  contracted,  canoot 

be  permitted  to  prove;  providttd  a  debt  or  debts  arc 

"^  existing,  contracted  prior  to  that  act,  sufficient  to  sup* 

port  a  commission. 
p«tittoninf  CM-     Every  debt  which  can  be  a  petitioning  creditor's  debt, 

ditormay  ^ 

prove.  may  be  proved  under  the  commission,  and  must  beproveo 

agkin  under  the  commission,  before  the  creditor  can  re* 
ceive  a  dividend,  or  can  exercise  any  right  as  a  creditor* 
It  is  a  very  common  error,  for  the  petitioning  creditor 
to  sign  the  bankrupt's  certificate,  before  he  has  proved 
under  the  commission*  See  antie,  p,  423. 
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Every  creditor,  therefore,  who  can  sue  out  a  commis- 
sion, must  be  admitted  to  prove  his  debt  under  the  com- 
mission, if  he  requests  it. 

What  then  is  true  of  a  petitioning  creditor's  debt,  will 
be  true  also  with  respect  to  his  ability  to  prove.  See  pe* 
titioning  creditor's  debt'.  Vol.  I.  p.  199  et  seq. 

The  only  exception  is,  that  a  joint  creditor  may  sue 
out  a  separate  commission  against  a  partner,  but  no  other 
Joint  creditor  can  prove  his  debt  under  it  See  ante, p.  262. 

But  there  are  many  debts,  which  may  be  proved  under  ^^^^^^^ 
the  commission,  but  which  cannot  form  any  part  of  the<^^^°n<^p«^^<<^ 
petitioning  creditor's  debt. 

I  shall  here  enumerate  them. 

■ 

All  whose  debts  are  contracted  after  a  secret  act  of 
bankruptcy,  and  before  the  date  of  the  commission, 
by  this  section  fire  permitted  to  prove,  but  they  cannot 
sue  out  a  commission.  See  sect.  5.  of  this  act. 

All  debts  recoverable  in  a  court  of  equity  may  be 
proved  under  the  commission,  but  they  will  not  support 
a  commission.  See  Vol.  L  p.  236. 

Lord  Redesdale  has  said,  it  is  a  great  mistake  to  suppose 
that  a  debt's  being  provable,  depends  on  whether  it  is  a 
legal  debt.  It  depends  on  whether  it  be  a  deb^  in  law  or 
in  equity ;  for  sitting  in  cases  of  bankruptcy,  I  am  to 
decide  on  equitable  as  well  as  legal *debts.  I  am  bound 
to  decide  in  favour  of  a  debt  which  is  due  in  conscience^ 
whether  it  be  a  legal  or  equitable  debt,  or  a  legal  debt 
qualified  by  equity ;  but  if  it  appear  to  be  a  contrivance 
to  evade  the  bankrupt  laws,  I  conceive  it  is  not  a  con- 
scientious debt.  Matter  of  Patrick  Murphy ^  1  Sch.  If  Lef. 
44.  1803.   See  this  case  under  proof  of  bonds,  post. 

Sir  Joseph  Jekyll  has  also  said,  that  an  equitable  de- 
mand is  a  debt  within  the  statutes  of  bankruptcy.  Jeffs 
y.  Wood,  2  P.  Wms.  128.  Vol.  I.  p.  296- 
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tquiiaWe  debb     ^^^^  ^^^^^  Statute  13  EHz.  c.  7,  uses  the  words  crtHton 
may  be  proved.  ^^^  j^f^g  generally  ;  and  no  other  statute  has  give*  aiijr 

further  explanation  of  them. 

An  equitable  debt  may  be  proved,  may  be  set  off^  and 
18  barred  by  the  certificate. 

If  a  debt  could  be  recovered  in  a  court  of  law,  yet  if 
the  Chancellor  would  restrain  the  action  by  an  injunctioDt 
the  commissioners  ought  not  to  admit  it  in  bankroptqr, 
even  if  a  Judgment  is  obtained  in  a  court  of  law^ 

If  an  executor  becomes  a  bankrupt,  a  legatee  may 
prove  his  Ieg:acy  under  bis  commission  ;  and  if  be  does 
iiot,  but  afterwards  files  a  bill  against  the  executor,  a  court 
of  equity  will  decide  that  this  is  a  debt  barred  by  the 
bankrupt's  certificate.  fVakot  v.  Hale,  ^  Bro.  d(>5.  17SS. 
We  may  conclude  generally,  that  whatever  sum  a  court 
of  equity  would  have  decreed  the  trader,  if  he  had  cob* 
tinned  solvent,  to  have  paid  to  trustees,  legatees,  of 
others ;  so  much,  in  case  of  his  bankruptcy,may  be  proved 
under  his  commission. 

That  sum  the  commissioners  must  ascertain  to  the  best 
of  their  ability ;  and  if  the  party  tendering  the  proof,  or 
the  assignees  are  dissatisfied,  they  muist  appeal  to  the 
chancellor  by  petition,  who  if  he  sees  any  reason  will  put 
it  into  a  train  of  further  investigation,  by  directing  a  bill 
to  be  filed,  or  a  reference  to  a  master  in  chancery. 

If  a  creditor  sues  a  trader,  and  takes  him  in  execution, 
be  cannot  sue  out  a  commission ;  but  if  any  other  person 
sues  out  a  commission,  he  may  discharge  him,  and  prove 
bis  debt  under  it.    See  Vol.  I.  p.  218. 

Debts  contracted  after  the  bankrupt  has  ceased  to  trade, 
may  be  provfKJ,  but  will  not  sustain  a  commission.  See 
Vol.  I.  p.  M8. 

If  goods  are  sold  upon  credit  to  be  paid  for  at  a  future 
day  without  any  writteu  security,  if  the  debtor  comraiti 
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bankruptcy  before  the  day  anivien,  tbe  debt 
ro¥«d  under  his  cominissioB,  but  such  a  ere* 
ot  sue  out  a  commission.    See  49  Geow  IIL 

^  has  a  mortgage,  pledge,  Uen,  or  any  Bekurity 
for  bifi  debt,  may  sue  out  a  oomfDisaioQ,  but 
afterwards  prove  any  debt  under  it,  witboul 
bie  security  to  the  assignees.  See  ante,  p^  d^. 
ardwicke  bas  said,  that  when  a\credtlor  proves  Securities 
le  must  give  up  bis  security^  'Ejfpart9  Graven  si^^^^p- 
1. 

y  Mfera  to.  substaatial  seeuritiea  in  property, 
•  or  deposit ;  the  creditor  never  givet:  op  any 
)curity^  which  he  may  have  iotbebondy  doCbi 
Y  of  any  other  party.  But  tbe  creditor^  bayiof 
t  the  bankrupt  is  indebted  to  htm  ipii  such  a 
,  that  he  has  received  no  satisfaction  or  security, 
xcept  a  certain  bond,  describing  it,  exocuted 
krupt,  or  by  the  bankrupt,  and  A.  Bl  &c.. 
exhibited  to  the  commissioners,  and  they  make  Exlubit?. 
dum  upon  it,  that  it  baa  been  so  exhibited: 
s  done  with  a  note,  bill  of  exchange,  or  any 
en  security. 

n  ancient  practice  not  directed  by  at^  atatotc^ 
order.  ^ 

rant  of  attorney  to  enter  up  a  judgsmt^  or  an 
of  a  judgment  ought  to  be  produced,  or  the 
B  debt  ought  to  be  rqject^d.    E^ifmrU  Camim^ 

bit  upon  the  back  of  a  bill  or  note  is  of  great 
,  as  it  cannot  afteswarda  be  negotiated  witht 
ag  Icnown  that  it  has  been  proved  under  9 
.;  and  if  it  is  proved  under  any  other  com-< 
le  commisjiioners  ought  to  inquire  whether 
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any  dividend  has  been  received  under  llie  former  proof  i 
and  it  cannot  be  proved  af;ain  under  the  same  commis- 
sion by  another  holder,  till  the  former  proof  is  expunged. 
■  cre^iior         If  the  Creditor  proves  his  debt  in  the  usual  way,  swear- 
eiviirfitor  a  jng  he  has  no  security,  the  commissioners  ought  not  af- 
L.t  „ii6«-        lerwards  to  permit  liini  to  have  the  benefit  of  any  mort- 
gage or  pledge. 

Such  cases  frequently  occur,  under  the  pretence  of  a 
miatake,  but  probably  with  the  design  either  fo  vote  m 
the  choice  of  assignees,  or  to  sign  the  certificate;  llit 
party  still  intending  lo  avail  himself  of  tliesecurity.  The 
chancellor  could  expunge  the  proof,  and  vacate  the  as- 
signment, but  he  could  not  order  such  a  creditor  to  give 
up  the  mortgaged  premises  or  pledge;  but  perhaps  in  an 
action  by  the  assignees  to  recover  po-session,  he  would 
be  estopped  to  make  any  title  contrary  to  his  own  depo 
sition. 

In  a  case  where  the  acceptors  of  a  bill  became  bank' 
ruptg,  and  the  holders  took  a  mortgage  from  the  draff' 
ers:  Lord  Eldon  held,  that  they  might  prove  against  tin 
acceptors  without  deductinj^  their  security ;  observing 
that  "  the  deduction  of  a  security  is  never  to  be  made  ii 
bankruptcy,  but  when  it  is  the  property  of  the  bankm 
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« 

mine  any  person  or  persons,  as  to  them  shall  seem  meet, 
for  the  discovery  of  the  truth  of  the  debt  of  the  cre- 
ditor. 

Hence  the  practice  has  been  to  receive  the  oath  of  the 
creditor  himself;  but  when  there  is  any  objection  made 
by  any  other  creditor,  the  bankrupt  ought  to  be  exa- 
mined, and  any  other  person,  who  can  give  any  material 
information. 

If  the  creditor  is  incapable  by  insanity,  or  otherwise, 
to  prove  the  debt  himself,  then  his  clerk,  son,  or  wife, 
or  whoever  can  prove  it  to  the  satisfaction  of  the  com- 
iniasioners,  and  the  other  creditors,  may  be  admitted. 

A  clerk  from  a  corporation,  as  from  the  bank  of  Engs- 
land,  may  be  admitted :  it  is  said,  he  must  have  an  a|v 
pointmeut  under  the  seal  of  the  corporation ;  that  does 
not  seem  necessary  to  make  him  a  witness  to  prove  the 
debt;  but  it  will  be  necessary  that  be  should  have  a 
letter  of  attorney  under  the  corporation  seal,  to  do  any  > 
farther  act  for  them  as  a  creditor. 

It  is  now  common  for  the  officers  of  the  crown  to 
prove  a  debt  due  to  the  crown  for  taxes :  the  commissi- 
oners or  the  assignees  ought  to  be  satisfied  with  respect 
.  t&  their  appointment  or  authority. 

When  a  collector  of  the  land  tax  and  window  duties 
was  a  bankrupt.  Lord  Hardmcke  admitted  one  of  the 
parishioners  tb  prove  the  debt  he  owed  to  the  parish,  for 
bimself  and  the  rest  of  the  parishioners,  because  he  could 
swear  that  neither  he,  nor  any  other  of  the  parishioners 
bad  received  the  debt,  or  any  security  or  satisfaction  to 
bis  knowledge  or  belief.    Exparte  Child,  llh 

Where  one  of  three  collectors  of  the  land  tax  and 
window  tax  became  a  bankrupt  with  money  of  the  parish 
yja  bis  bands;    Lord  Thurlow  permitted  the  other  two 
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iCoUeclore  to  ptove  the  debt.     Exparte  Mnggeridge,  Alh 
Itb.  1702.  Co.  144. 

An  overseer  of  the  poor  had  received  4/.  previous  to 
his  bankruptcy,  which  was  on  the  6th  December,  1783 ; 
but  his  accounts  were  not  made  out  till  the  Easier  fol- 
lowing^ and  he  had  been  committed  to  Worcester  gad  for 
not  paying  pver  the  4/.  as  the  balance  of  his  account. 
Upon  a  motion  in  the  court  of  Iviwg's  Bench,  why  be 
«  should  liot  be  di^harged  out  of  custody^  because  he  hid 
obtained  his  certificate ; 

The  rule  was  refused,  because  it  was  said  by  Lord 
Mah^ildi  and  Mr.  J.  BuUeri  that  the  parish  could  have 
no  iK^tion  till  Easter.  King  v.  E^irUon,  1  T.  JR.  a®. 
I78& 

II  might  have  been  ascertained  by  the  bankrupt's  kat 
eMmination,  how  much  he  had  received  from  tht 
parish,  and  how  he  had  disposed  of  it. 

Lord  Eldon  afterwards  permitted  a  parishioner  to  Jfitent 
what  an  overseer  had  received  before  his  bankruptcy,  aad 
aaid  he  disapproved  of  the  last  case ;  and  observed^  it  wai 
Very  dangerous  to  bold^  that,  because  the  time  of  ac- 
counting had  not  arrived,  in  case  of  the  bankruptcy  of 
the  trader,  there  was  not  such  an  assumpsit  as  could  enar 
ble  tbem  to  prove.  ExpaiU  ExUigh,  6  Fes.  811.  1809. 


TIJ^ES   OF   PROVING. 

It  has  long  been  the  practice  of  receiving  the  proof  of 
debts  at  Guildhatf,  at  etety  advertised  meeting,  and  stno 
other  time  or  place :  this  mti6t  have  Originated  by  the 
orcler,  or  the  approbation,  of  those  who  held  the  greit 
seal.    The  only  meetings  appointed  by  the  statutes  to  it 
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• 

iield  at  Gttildhalty  is  a  loeetiDg  for  the  choice  of  assign 
neeSy  by  5  Geo.  II.  c.  30,  a.  26,  and  by  tection  3d»  to 
make  a  dividend  ;  at  each  of  which  meetings  the  statute 
declares  that  the  creditors^  who  have  not  before  proved 
their  debts,  shall  be  at  liberty  to  prove  the  same. 

But  the  three  meetings  to  take  the  bankrupt*s  sunren^f 
der,  are  also  all  held  at  GuiUUiallf  though  there  is  no 
direction  by  the  statutes  to  that  effect.  But  at  all  these 
meetings,  or  any  adjourned  meeting,  the  creditors  may 
Jiirove  their  debts. 

0 

Any  creditor  may  at  any  time  have  a  meeting  to  prove 
bis  debt  at  his  own  expence  ;  but  it  must  be  previously 
advertized  in  the  Gazette,  that  other  creditors  may  have 
an  opportunity  to  attend  to  make  proper  inquiries  respect- 
ing it  The  list  of  which  I  am  one,  have  been  accustomed 
to  penpit  any  other  creditor  to  prove  At  the  same  time,  if  be 
would  join  in  the  expence ;  but  at  present  I  doubt  of  the  ^ 
propriety  of  that  practice,  because  the  creditors  expecting 
only  oi|e  debt  to  be  proved,  with  which  they  may  be  sa^ 
tisfied,  may  have  staid  away  ;  and  so  a  debt  may  be  ad* 
mitted  in  their  absence,  which  they  would  hav^  opposed: 
for  this  reason,  I  shall  object  to  the  admission  of  any 
proof  at  such  a  meetiug,  which  has  not  been  enumerated 
id  the  advertisement. 

The  commissioners  ought  to  be  very  cautious  in  ad-  Cummis^ienfm 

.     .  n  I  1.  1.1  annot expunge 

nutting  proofs  upon  the  proceedings :  when  they  have  a  proof. 

any  doubt,  they  ought  to  adjourn  the  consideration  of  it; 

for  if  the  proof  is  filed,  they  cannot  expunge  it,  or  can- 
<^el  it  by  their  own  authority. 

The  commissioners  had  expunged  a  debt  by  their  own 
^thority.  Lord  Enkhie,  Chancellor,  held^  tliey  had  no 
^thority  to  expunge,  and  therefore  the  proof  was  to  be 
*^«lQred,.but  with  time  to  petition  against  il  before  a  dU 
Videad  was  deckired.    Exparte  Nixon,  24tb  Feb.  1S06. 
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Expaiwing  It  does  not  appear  that  Lord  Erskhie  gaye  any  reason 

**  for  this  order,  or  referred  to  any  authority. 

In  a  former  part,  I  have  shewn  that  the  chanoetlort 
jurisdiction  with  respect  to  the  proof  of  debts  is  merely 
recommendatory. 

Many  proofs  are  admitted,  where  the  commissionen 
cannot  possibly  see  any  objection  upon  the  face  of  them, 
to  which  many  objections  may  be  made  afterwards,  as 
they  were  gaming  debts,  usurious  contracts,  or  that  the 
balance  was  on  the  other  side;  but  the  commissioners  have 
no  longer  authority  to  cancel  the  proof,  the  assignees  must 
appeal  to  the  chancellor. 

If  the  commissioners  had  authority  to  expunge  orcaa- 
eel  the  proof,  they  would  make  a  memorandum  slatii^ 
their  reason  why  they  had  done  it,  and  then  the  dissa> 
tisfied  party  might  appeal  to  the  chancellor,  knowing 
the  grounds  of  rejection  by  that  jurisdiction  appointed 
to  examine  the  subject. 

Now  many  dividends  are  wrongfully  paid,  because  the 
assignees  will  not  be  at  the  trouble  or  expencefrfap* 
plying  to  the  chancellor. 

And  many  petitions  are  presented  and  heard  at  a  greit 
rxpence,  which  might  be  decided  by  little  or  no  ezpenoi 
by  the  commissioners,  and  when  no  doubt  would  exiit 
afterwards  respecting  the  correctness  of  their  deciiiOBi 
This  judgment  is  a  great  hindrance  to  public  justice  i> 
bankruptcy. 

And  this  judgment  is  also  inconsistent  with  the  esta- 
blished practice  of  commissioners  to  reduce  debts. 

If  a  debt  is  proved,  and  bills  or  bonds  are  exhibited 
as  securities  fyt  it,  if  any  of  them  is  paid  in  full  before  i 
dividend  is  ordered,  the  proof  must  be  reduced,  or  the 
creditor  must  receive  a  dividend  only  upon  the  residue* 
ExpaHe  Bhxkam,  30th  Jultf,  1792.   Cookt.  167. 

Where  the  holder  of  a  bill  had  proved  it  under  the 
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commission  of  an  indorsery  and  bad  accepted  afterwards  Sxpmigiiif 
a  composition  in  discbarge  of  tbe  whole  without  reserve 
from  the  acceptor,  tbe  iudorser  was  discharged,  and  the 
proof  was  ordered  by  Lord  Thurlow  to  be  expunged. 
.Pxparte  Smith,  in  the  matter  of  Lewis  and  Potter,  3  Bro. 
1. 1789. 

A  debt  may'be  expunged  by  the  consent  of  the  cre- 
ditor. It  is  not  necessary  that  this  should  be  advertised ; 
for  no  one  can  possibly  object,  that  he  who  has  sworn  to 
a  debt,  should  renounce  all  his  rights  as  a  creditor,  espe- 
cially  as  he  has  now  made  his  election  not  to  bring  any 
action  against  tbe  bankrupt. 

When  the  deposition  is' so  expunged,  a  pen  maybe 
drawn  through  it  by  the  commissioners,  and  it  ought  to 
be  always  preserved  with  the  proceedings,  but  a  memp« 
randum  should  be  made  in  the  margin  signed  by  the 
commissioners,  stating  when  and  why  it  was  expunged 
or  cancelled* 

In  like  manner  a  memorandum  must  be  made,  when 
tbe  proof  of  a  debt  is  reduced. 

It  is  the  practice  in  London  to  admit  affidavits  of  the 
debt  sworn  before  a  master  in  chancery  extraordinary  in 
tbe  country,  when  the  creditor  lives  more  than  twenty  miles 
from  Guildhall;  but  where  there  are  numerous  creditors 
with  small  debts  in  the  country,  to  avoid  the  expence  of 
aflidavits  upon  stamps,  the  chancellor  will  grant  an  nig:- 
iliarif  commission. 


AUXILIAKT   COMMISSIONS. 


A  commission  was  sued  out  in  London^  against  Rowton 
pad  Morrall^viho  were  bankers  at  Shretrsburi/y  and  also  at 
Chester.    Upon  the  petition  of  several   creditors,   two 
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AQxAiary.iCom-  Other  commissions  were  sued  out  as  auxiliary,  one  to  be 
executed  at  Shnwsbury  and  the  other  at  Chester,  for  the 
purpose  of  receiving  proofs  of  their  small  promiasoiy 
notes.  The.  ^chancellor  ordered  that  the  comqiiflBioDeis 
should  be  at  liberty  to  receive  proof  of  debts  under  80t 
only,  such  proofs  to  bie  received  by  the  London  commis- 
fiionei'S.     Exparte  Perry,  1  Rose,  12. 

The  same  was  dope  in  the  case  of  bapkeiB  at  Go^rt, 
and  the  chancellor  refused  permission  to  examine  tb^ 
t)ankrupt  in  the  country,  observing  that  it  would  be  du- 
gatory,  and  that  the  creditors  at  Gospori  might  easily 
instruct  an  agept  in  London  to  conduct  an  ejiamiDttioo 
for  them.     Exparte  Scott,  Ibid. 

Lord  ^Idon  meant,  I  presume,  it  would  be  iiugatoiy,^ 
the  commissioners  there  were  not  ^o  commit,  or  to  dis- 
.idiow  the  certificate. 

This  was  a  case  of  novelty.  It  was  merely  a  plan  io 
get  a  competent  jurisdiction  to  administer  an  oath,  and 
not  to  put  the  holder  of  every  small  note  to  tlhe  expence 
gf  sending  a  stamped  aOidavit  tp  Londor^ 

It  appears  that  in  ancient  times  the  number  of  com- 
missioners in  a  commission  was  not  limited  to  five,  but 
they  were  sometimes  seven,  eighty  or  nine  ;  see  Gootb^ 
There  is  no  statute  which  fixes  the  number  at  five;  but 
the  statutes  eyery  way  say  that  the  business  is  to  be  done 
by  a  major  pari  of  the  commissioners:  so  there  does  not 
seem  to  be  any  plan  more  practicable,  or  less  objection- 
able, than  that  which  I]a3  been  t^dopted. 


BONDS. 


A  bond  given  to  trustees,  that  the  obligor's  heirs  ^sA  jl: 
executors  should  pay  a  certain  sum  of  money  in  case  k'^ 
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wife  survives,  or  upon  any  other  contingency,  which  does 
not  happen  before  the  bankruptcy,  cannot  be  proved. 
Jii/7y  V.  Sparki,  2  Slra.  867-     See  Vol.  I.  p.  116.  where 
the  cases  upon  that  subject  are  fully  explained. 
.    Bonds  given  to  pay  a  sum  of  money  on  a  certain  future 
day  after  bankruptcy,  may  be  proved  by  7  Geo.  I.  c.  dl. 
A.  1.  or  to  pay  by  instalments ;  for  a  dividend  might  be 
taken  upon  each  instalment,  with  a  rebate  of  interest. 
'    Bonds  to  pay  a  certain  sum  of  money  on  demand,  were 
held  to  be  proveable  upder  the  commission  by  Lord  Ro$$* 
^n.    Esparte  SpurUng^Co.\b9.  1T94. 
.  Interest  in  that  case  had  been  paid  upon  the  bond,  but 
that  must  have  been  an  immaterial  circumstance.     It 
must  have  been  decided  upon  the  same  principle,  that  a 
promissory  note  upon  demand  may  be  proved. 
■    If  a  bail-bond  is  forfeited  by  non-appearance  before  the  Bond  forfeiua. 
obligor*s  commission,  it  may  be  proved  tinder  his  com« 
minion,  and  is  discharged  by  his  certificate. 
•  Lord  Mansfield  observed,  here  was  a  breach,  and  the 
penalty  forfeited ;  therefore  the  debt  was  due,  though 
execution  could  not  be  taken  out  for  more  than  tiie  da- 
mages.   It  is  not  the  case  of  a  contingent  debt,  nOt  re* 
doced  to  a  certainty,  which  is  not  discharged  by  the  cer- 
tificate.   Bouie/tour  v.  Coates,  Cowp.  25.  1774. 

By  the  29  Jae.  I.  c.  19,  s.  9,  no  creditor  shall  be  *h>- 
liered  upon  any  Mpecialty  for  more  than  a  rateable  part 
of  his  just  and  due  debts. 

This  statute  has  been  wonderfully  overlooked  in  the 
proof  of  debts,  so  that  I  can  scarcely  refer  to  one  case 
which  depends  upon  it. 

But  this  must  prevent  the  proof  of  all  voluntary  bonds.  VoiuaUry 
See  Vol.  I.  p.  14  and  173. 

But  it  has  been  held  that  a  bond  given  for  the  arrears 
of  a  voluntary  bond,  may  be  proved.    See  Vol.  I.  p.  175« 
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voUmttry  LonI  Elffon  has  also  decided,  that  where  a  trader  bd 

given  his  sister  a  voluntary  bond,  and  afterwards  leaewed 
it  by  another,  including  the  principal  and  inierest  dot 
upon  the  first,  it  might  be  proved.    Eiparte  Berrf* 

The  reason  assigned  is,  that  the  first  is  a  legal  debt, 
upon  which  an  action  might  be  brought,  and  theiefoie 
the  second  is  not  voluntary,  but  given  for  a  legal  coasi* 
deration. 

But  I  can  scarcely  bring  my  mind  to  think  that  tbe 
first  bond  was  a  just  and  true  debt  within  tbe  meaniag 
of  the  statute  of  21  Jac  c.  19.  f-S.  A  just  and  true  debl 
must  mean  something  of  substantial  value,  by  which  the 
creditor  has  contributed  to  tbe  increase  of  the  bankrupt's 
estate. 

Lord  Hardmcke  first  applied  thia  in  a  caae  when  tbe 
question  was,  whether  such  a  bond  should  be  postpoaed 
in  the  paytpent  of  assets  after  tbe  obligor*s  death  ?  > 

Sir  William  Gvnt  extended  it  to  bankruptcsy,  and  it 
has  been  confirmed  by  Lord  Eldou.  See  Vol.  L  p.  1T5. 
It  seems  to  be  a  question  for  a  court  of  law^  upon  the 
construction  of  that  statute,  whether  if  a  voluntary  bead 
is  given,  and  then  a  second  is  given  in  lieu  of  the  fint 
immediately  afterwards^  or  as  soon  as  any  interest  be- 
comes due  upon  the  first,  another  is  given  for  tbepris- 
cipal  and  interest,  the  second  shall  be  proved  in  bank* 
ruptcy,  and  the  holder  of  it  shall  have  an  equal  share 
with  the  holder  of  a  bond,  who  has  given  full  value  ifl 
money  or  goods. 

I'he  statute  has  expressly  declared,  "  that  there  shtfl 
be  no  respect  to  any  penalty,  or  greater  sum  contained  is 
any  judgment,  specialty,  with  penalty  or  other  secaii^.** 
I  should  have  thought  that  it  was  the  intention  of  tbe 
statute,  that  in  the  distribution  of  the  bankrupt's  pro- 
perty, half  a  dozen  such  securities  should  have  bad  no 
more  eifect  than  a  single  one. 
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In  a  late  case  within  my  experience,  the  bankrupt  bad  Debt  due  upon 
given  the  commissioners  of  the  stamp  duties  a  bond  in  the 
penalty  of  SfiOOl.  upon  condition  to  pay  all  that  be 
should  be  indebted  to  them  for  stamps,  the  bond  was  for* 
feited,  and  we  the  commissioners  permitted  a  proof  only 
for  400/.  the  siim  the  bcnkrupt  actually  owed.  The  case 
was  acquiesced  in. 

See  more  upon  bonds  under  the  heads  of  proof  upon  ^ 
replacing  stock,  marriage  articles,  surety,  &c« 
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,  The  law  respecting  the  proof  of  bonds^  covenants,  or 
agreements  to  replace  stock  and  pay  the  dividends,  which 
might  have  been  received  from  it,  is  of  great  importance, 
and  perhaps  is  not  so  settled,  but  many  cases  may  yet 
come  before  the  chancellor  in  bankruptcy,  and  before  the 
court*  of  law.  In  every  instance,  a  court  of  law  might 
be  called  upon  co  decide  whether  it  is  a  debt  which  could 

« 

have  been  proved  under  the  commission.  But  I  shall  state 
the  cases  as  I  find  them,  according  to  their  dates,  and 
•hall  aul^oin  my  own  observations. 

Tbe  fiiat  is  Duich  v.  Warren,  1  Sir.  406. 

But  tbe  following  is  Lord  MansfieHi  report  of  it  with 
bia  observations : 

*'  An  action  upon  the  case  for  money  bad  and  received 
to  the  plaintifi*'s  use.  > 

^  Tbe  case  was  as  follows : — upon  the  1 8tb  J^igtui^nWf 
on  payment  of  i62/.  iOi.  by  tbe  plaintiff  to  the  defen- 
dant, the  defendant  agreed  to  transfer  him  five  shares  in 
tbe  Welch  copper  mines  at  the  opening  of  the  books ; 
and  for  aecurity  of  bis  to. doing,  gave  bin^  this  note," 
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**  18th  August^  1720.  I  do  hereby  acknowledge  to  hM 
received  of  Philip  Dutch,  262/.  \0s.  as  a  consideratioD  for 
the  purchase  of  fiye  shares ;  which  I  do  hereby  promise 
to  transfer  to  the  said  Philip  Dutch  as  soon  as  the  books 
are  open ;  being  five  shares  in  the  tVelch  copper  mines. 
Witness  my  hand,  Robert  fVarren**  The  books  were 
opened  on  the  22d  of  the  sard  month  of  JuguU;  whea 
Dutch  requested  Warren  to  transfer  to  him  the  said  five 
shares^  which  he  refused  to  do;  and  told  the  plaintiff 
''  he  might  take  his  remedy.*'  Whereupon  the  plaintiff 
brought  this  action  for  the  consideration  money  paid 
by  him.  And  an  objection  was  taken  at  the  trial,  "  that 
thi$  action  upon  the  case  for  money  bad  and  received  to 
the  plaintiff*s  use  would  not  lie ;  but  that  the  action 
should  have  been  brought  for  the  non-performanct  rf  the 
contract.^ 

"  This  objection  was  over-ruled  by  the  Chief  Justice; 
who,  notwithstanding,  left  it  to  the  consideration  of  the 

X  jufyt  whether  they  would  not  make  the  price  of  the  said 
stock,  as  it  was  upon  the  22d  of  Augutt,  when  it  sboald 
have  been  delivered,  the  measure  of  the  datnages,  whkrh 
they  did ;  and  gave  the  plaintiff  but  175/.  dan>ages.** 

**  And  a  case  being  made  for  the  opinion  of  the  cooft 
of  Common  Pleat,   the  action  was  resolved  to  be  well 

^  brought,  and  that  the  recovery  was  right,  being  not  for  dia 
whole  money  paid,  but  for  the  damages  in  not  transfer- 
ring the  stock  at  the  time  ;  which  was  a  loss  to  the  pifio- 
tiff,  and  an  advantage  to  the  defendant  who  was  |^' re- 
ceiver of  the  difference  money  to  the  plaintiff^  s  use** 

^*  The  court  said,  that  the  extending  those  actions,  de- 
pends on  the  notion  of  fraud.  If  one  man  takes  aaotWs 
money  to  do  a  thing,  and  refuses  to  do  it,  it  is  a  fraud, 
and  it  is  at  the  election  of  the  party  injured,  either  to 
affirm  the  agreement  by  bringing  an  action  for  the  nosf 
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t>erformance  of  it,  or  to  disaffirm  the  agreement  4i6  initio 
by  reason  of  the  fraud,  and  bring  an  action  for  money 

bad  and  received  to  his  use.** 

« 

The  damages  recovered  in  that  case^shew  iX^tliberalittf 
with  which  this  kind  of  action  is  considered  ;  for  though 
the  defendant  received  from  the  plaintiff  262^  10«.  yet 
tiie  difference  money  only  of  175/*  was  retained  by  him 
against  conscience ;  and  therefore  the  plilintiff  ex  ttquo  et  , 

bonOf  ought  to  recover  no  more;  agreeable  to  the  rule  of 
the  Roman  law,  **  Quod  conditio  indebiti  non  datur  ultra^ 
quam  locuptetior  /actus  est,  qui  accepit**  If  the  five 
shares  had  been  of  much  more  value,  yet  the  plaintiff 
woiild  only  have  recovered  \hti9it  ids.  by  this  form  of 
action.  t)ntch  v.  Warren,  cited  i  Burr.  lOlO.  5.C.  1  Str. 
400.  7  Geo.  L  Sir  Peter  King  being  tberi  Chief  Justice  of 

C;B. 

*What  is  extraordinary  in  this  ca^e  is,  that  the  plaintiff 

did  not  recover  back  the  wh6le  of  what  he  bad  pdid,  and 
especially  as  Lord  Mansfield  refers  the  right  of  bringing 
an  action  of  assumpsit  to  fraud  in  the  non-performance 
of  the  contract. 

If  these  shares  had  been  bought  by  the  defendant,  he 
would  not  have  been  subject  to  this  action ;  it  is  reason- 
able that  the  plaintiff  should  either  have  hiswhdle  money 
back,  or  the  damages  he  has  sustained  for  the  non-per^ 
fdrmance  of  the  contract;  I  cannot  cbmprehend  why  th6 
stock  should  be  valued  at  any  time  whatever  to  ascertain! 
the  sum  to  be  recovered  in  this  action.  Lbrd  Mansfields 
quotation  from  the  civil  law  would  surely  restore  the 
whole;  But  if  this-  case  is  law,  it  furnishes  a  rule  in 
iMinkruptcy,  that  no  proof  ought  to  be  itiade  upon  A 
valuation  amounting  to  mOre  than  the  sura  advanced^ 
wbe^e  the  right  to  prove  arises  from  the  failure  of  the 
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agreement:  The  pwot  ought  to  be  upon  that  mm^ 
which  the  creditor  could  have  recovered  in  an  itaMion  of 
assumpiit* 

This  case  seems  to  establish  this  important  doctrine^ 
that  where  there  is  mone]^  paid  on  one  side,  atid  an 
agreement  to  transfer  stock  at  a  particular  day  on  ths 
other;  \t  the  stock  is  not^trtmsferred^  he  who  pays  tiit 
money  has  his  election  to  affirm  or  dis-affirtn  the  agree- 
ment, either  to  bring  an  action  of  as^uitipsit  for  ths 
money,  or  an  action  to  recover  damages  for  the  Don-com* 
pliance  with  the  special  agreement. 
.  Where  then  the  party  has  his  choice  of  these  two  ac« 
tiOna^  in  case  the  party  continues  solvent,  it  will  inoon* 
trovertibly  follow  that  he  who  is  to  receive  the  stock, 

ft 

may  either  prove  under  the  commission  or  not,  as  bt 
pleases,  if  he  becomes  a  bankrupt. 

If  be  were  not  to  prove  but  should  bring  assumpsit,  the 
bankrupt  might  plead  his  bankruptcy ;  but  if  he  broagbt 
an  action  upon  the  agreement,  as  that  would  be  an  actioa 
-entirely  to  recover  damages,  and  not  for  a  specific  deU;» 
tbe  bankruptcy  would  be  no  bar. 
Covtnant  to  ie»     So  if  there  were  a  covenant  to  replace  stock  thougii 
money  bad  been  advanced,  yet  I  conceive  there  oouM  bs 
DO  proof  under  the  commission ;  for  where  there  was  a  oo> 
venant  to  account  for  money  received.  Lord  Herimidfe, 
C  J.  thought  tbe  action  of  assumpsit  was  not  maintain* 
able,  the  plaintiff  having  a  covenant  under  hand  and  lesli 
which  gave  him  a  remedy  of  an  higher  nature,  and  upoa 
that  point  had  the  plaintiff  called.    BuUlroJk  v.  GUkm^ 
t  Str.  1027.  9  Geo.  2. 

An  agreement  or  covenant  to  replace  stock,  I  conceifei 
must  be  exactly  of  the  same  nature,  as  to  restore  so  mso/ 
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quarters  of  wheat,  or  so  many  chaldronfl  of  coals.  Stock 
it  easily  coDverted  into  money,  but  there  is  scarce  any 
mrticfo,  the  price  of  which  fluctuates  so  greatly  ip  the 
market  as  stocks 

When  the  lender  of  the  stock  selle  out  himself,  and 
gives  the  money  to  him,  who  is  to  replace  so  much  stock 
Kt  a  given  time,  it  is  exactly  the  case  of  Dutch  v.  Warrek^ 
aad  must  be  the  same  in  principle  as  if  he  advanced  so 
mticb  money  in  consideration  of  receiving  back  so  muck 
whtet  on  a  certain  day. 

But  if  the  lender  of  the  stock  should  actually  transfer 
tbe  stock  to  the  buyer  with  a  letter  of  attorney  for  him, 
to  Sdl  out  or  convert  it  into  money,  when  he  pleased, 
upon  condition,  if  he  sold  it,  that  he  should  repay  or  re* 
place  it  on  a  certain  day,  then  it  would  be  an  agreement 
of  the  same  nature  as  if  the  lender  had  lent  so  many 
bushels  of  wheat 

Where  stock  was  so  lent,  and  there  was  a  general 
^agreement  to  replace  it  by  the  borrower,  without  specie 
fying  any  time,  it  underwent  much  discussion  whether 
the  value  of  it  could  be  proved  under  the  commissioil* 
Being  a  matter  of  great  importance,  I  shall  state  the  cir« 
cumstances  at  length. 

This  was  an  issue  directed  by  the  Lord  Chancellor ^  on  An«guee»fie 

to  replace  MmIi 

the  bearing  of  a  petition  in  bankruptcy  preferred  by  tbe  wb<*nr€sj««n«ii, 
plaintiff,  in  order  to  try  tbe  following  question ;  '^  wbe- wa8nia<i<%i»a- 

fore  1  he  k)Aj4(' 

ther  £•  Tyler  was  indebted  to  the  petitioner  at  the  time  rupicy. 
of  becoming  a  bankrupt,  in  any,  and  what  sum  of  mqney 
in  respect  of  10,000/.  three  per  cent  consolidated  annui«> 
tics,  for  which  he  gave  her,  on  the  27th  August,  1781,  a 
leister  of  attorney  to  sell  out  that  stock." 
At  the  trial  at  Guildhall  sittings  before  Lord  Kenyan, 
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ft  verdict  was  taken  for  the  plaintifT,  subject  to  the  opi« 
Dion  of  this  court  on   a  case^  stating  in  substance,  z$ 
follows:  On  the  27tb  Jugusi,  1781 ;  the  plaintiff  agreed 
to  lend  the  bankrupt  10,000/.  three  per  cent,  consolidated 
annuities,  upon  her  engaging  to  replace  it  in  his  name, 
and  to  pay  him  the  dividends  in  the  mean  time,  as  the 
same  would  have  become  due  had  the  stock  remained  in 
his  name;  and  be  accordingly  on  that  day  gave  her  a 
power  of  attorney  to  sell  out  the  stock,  and  the  bankrupt 
at  the  same  time  signed  and  gave  him  the  following  me^ 
morandum  :  **  London,  27th  August,  1781,  I  do  hereby 
promise  to  replace  and  pay  the  dividends  of  10,0002.  con* 
solidated  three  per  cent,  annuities,  in  the  name  of  J.  Ut- 
tenon,  Esq.  for  the  sale  of  which   he  has  gtren  me  a 
power  of  attorney,  dated  the  97th  August,  1751.    As  i 
security  for  the  above,  Mr.  Utterson,  the  plaintiff,  has  got 
my  assignment  to  the  ship  Lad^  Townshend^  which  he  il 
to  return  on  my  fulfilling  the  above."    At  the  time  this 
memorandum  was  signed,  the  bankrupt  gave  to  the  plainr 
tiff  the  grand  bill  of  sale  or  assignment  to  her  of  the  ship 
Lady  Townshend ;  but  no  bill  of  sale  or  assignment  of  the 
ship  was  made  by  her  to  the  plaintiff.     Upon  receiving 
these  papers,  the  plaintiff  gave  the  bankrupt  the  following 
receipt:  Lowrfow,.  27th  ^i/giii/,  1781,  Received  of  Mrs. 
Elizabeth  Tiller,  her  assignment  of  the  ship  Lady  Tovih 
$hendj  as  a  security  for  the  replacing  and  paying  the  di- 
vidends of  10,000/.  three  per  cent,  consolidated  annui- 
ties ;  for  the  sale  of  which  I  have  given  her  a  power  of 
attorney, dated  thi»^ltl\  August,  1781,  which  assignment 
I  promise  to  deliver  to  her,  on  her  fulfilling  her  agrees 
ment"    The  stock  was  sold  out  by  the  bankrupt,  as  fol- 
lows: on  the  30th  AuguH,  1781,i  5,000/.;  4th  September^ 


3,000/.;  m\\  October,  3,000/.;  producing  in  the  whole 
6,670/.  The  bankrupt  gave  credit  to  the  plaintiff- in  ac* 
count,  with  his  privity  and  consent  for  160/.  for  the  half 
yearns  dividends,  which  would  have  become  due  to  the 
plaintiff  on  the  stock  in  December^  17SI,  and  also  300/.  a 
year  for  the  subsequent  annual  dividends^  as  they  would 
have  become  due,  in  case  the  stock  bad  not  beea  sold 
out,  up  to  the  time  of  her  bankruptcy. 

On  the  2d  May,  1785,  the  bankrupt  committed  an  act 
of  bankruptcy,  never  having  replaced  the  stock,  or  any 
part  thereof.  On  the  9th  March^  1786,  a  commission  of 
bankrupt  was  issued  against  her,  under  which  she  was 
declared  a  bankrupt;  and  the  defendants  were  choses 
her  assignees.  The  market  price  of  four  per  cent,  con- 
solidated annuities  on  the  2d  May,  1785,  when  Mrs. 
Tifler  became  bankrupt,  was  67/.  per  cent,  at  which  rate 
the  10,000/.  three  per  cent,  annuities  would  have  pro- 
duced the  sum  of  6,750/.  The  market  price  pf  the  sam^ 
stock  on  the  6tb  March,  178(>,  (the  date  of  the  commis- 
sion of  bankrupt)  was  70|  pet  cent,  at  which  rate  the 
10,000/.  three  per  cent  annuities,  would  have  produced 
7,012/.  105. 

Mr.  J.  AthhurU,  thought  this  was  not  a  debt  whicb 
could  be  proved;  but  Lord  Kenyon^v.  J.  Bullir,  and  Mr. 
J.  Grose,  held  it  could  be  proved,  and  that  6,760/.  ought 
to  be  proved,  the  price  of  the  stock  on  the  day  of  the 
bankruptcy.     Utterson  v.  Vernon,  3  T.  R.  639.  1790. 

The  Lord  Chancellor  Thurlow  entertaining  some  doubts 
aboutthe  determination  of  this  case,  desired  that  it  might 
be  sent  here  again  to  be  reconsidered :  it  was  accordingly 
put  in  the  shape  of  a  feigned  issue,  and  a  special  verdict 
was  taken  by  consent,  stating  the  same  facts  in  substance 
as  before.    The  verdict  was  twice  argusd  here,  and  the 
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question  was  re-considered  by  the  court^  whose  nnssi* 
inous  opinion  was  now  delivered  by 

Lord  Ken^ofif  C.  Jw — ^The  question  is,    wbetb^  the 
pumtiff,  who  lent  bis  stock  to  Mrs.  Tyier,  on  her  o- 
gaging  to  replace  it  generally,  could  be  coosidefed  Mt 
creditor  for  any,  and  what  sum  of  money  previous  to 
Mrs.  T^lir'$  bankruptcy,  she  not  having  replaced  it  befae 
that  time?  On  a  former  occasion,  there  was  a  differeooi 
of  opinion  on  the  bench ;  a  majority  of  us  tbinkiiig  tkit 
the  plaintiff  was  entitled  to  recover ;  but  the  Lord  Obi- 
ctf/fer,  wishing  to  hire  the  case  reconsidered,  aent  it  back 
•gain  for  that  purpose.    Most  certainly  it  is  never  tot 
late  to  correct  an  error  in  the  administration  of  justice; 
and  I  am  very  glad  that  this  case  has  been  returned  to  oi; 
because,  on  further  consideration,  we  are  all  of  dpiaioB 
that  the  former  determination  cannot  be  supported.  Tk 
^estion  in  this  case,  depends  on  a  simple  prindpieif 
law  which  cannot  be  doubted.    It  is  clear,  that  whsis 
one  person  previous  to  his  bankruptcy,  is  indebted  tosao- 
tber  in  a  precise  sum  which  is  ascertained,  the  latter  a^f 
prove  his  debt  under  the  commission ;  but  it  is  escifltfi 
that  where  there  is  only  a  cause  of  action  existing,  wheie 
the  debt  is  to  arise  on  a  stipulation  which  baa  not  heei 
broken  previous  to  the  time  of  the  bankruptcy,  and  what 
the  debt  remains  to  be  inquired  into,  there  the  crediitf 
eannot  prove  his  debt  under  the  commission,  and  tbt 
demand  will  remain  undischarged  by  tlie  certificate.   * 

The  circumstance  which  had  too  great  ao  effect  ooonr 
minds  on  the  former  occasion,  was  the  extreme  hardship 
pf  the  case ;  for  it  appeared  hard,  that  the  plaintiff  wki 
had  advanced  this  money  to  the  bankrupt,  and  whick 
constituted  a  considerable  part  of  her  fund  to  be  diatfi* 
buted  among  her  creditors,  should  be  himself  exdad/i 
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from  receiving  any  proportion  of  this  fand  in  latitfac* 
tioQ  of  his  own  debt.  We  also  laid  too  great  a  atresa 
on  the  case  of  Dutch  v.  Wamn^  reported  by  Sir 
John  Strange^  but  better  reported  in  the  case  of  Motes 
V.  Macfarlam ;  for  there  is  a  icaterial  distinction  between 
that  case  and  the  present*  There  the  party  was  to  re* 
place  the  stock  on  a  day  fixed ;  namely,  on  the  opening 
of  the  books,  and  that  day  being  passed,  the  debt  arose. 
But  here  the  stock  was  to  be  replaced  at  the  request  of 
the  plaintiff  who  lent  the  stock :  and  no  such  requisition 
ba?ii^  been  made  previoua  to  the  bankruptcy,  no  oertain 
debt  arose,  but  it  rested  altogether  in  damages  to  be  as- 
certained by  a  jury* 

On  this  short  ground,  therefore,  at  the  same  time  re- 
ferring to  the  opinion  delivered  by  my  brother  Jthmni/m 
the  former  occasion,  we  are  all  of  opinion  that  judgment 
•bould  be  given  for  the  defendanta.'^Judgme&t  for  the 
defendants.  Uttenonyf.  Femm,  AT.R.  670.  179t. 
'  It  was  decided  ultimately  upon  the  ground  that  there 
was  no  requisition  in  this  case  by  the  lender,  and  there- 
fore that  he  had  no  right  of  action  (of  any  kind)  before 
the  bankruptcy. 

.  Bitf  suppose  the  bankrupt  had  been  requested  before 
bis  bankruptcy,  and  had  failed  to  comply  with  the  re- 
guest,  could  the  lender  then  have  proved  a  debt  under 
the  commission  ?  It  is  not  the  case  of  Dutch  v.  fVarrtn : 
there  Dutch  paid  a  specific  sum  in  monies  numbered,  for 
which  assumpsit  would  lie.  But  here  is  the  actual  loan 
of  a  thing ;  and  can  the  price  which  the  borrower  sells  it 
fcr,  or  the  money  he  receives  be  proved  as  a  debt  under 
*tlie  commission  ? 

.    The  courts  of  law  must  not  only  say,  that  the  contract 

^ia  void  by  the  non-observance  of  it  on  the  part  of  the 

bwkrupt,  but  that  the  other  party  may  consider   the 


49i  46  Geo.  liL  c.  135.  8.  9.  1806. 

bankrupt  as  his  agent,  and  may  recorer  the  price  he  hn 
jreceived  as  so  much  money  receired  for  his  use. 

If  such  an  actk>a  may  be  maintained,  then  the  proof 
of  the  price  which  the  article  sold  for  may  be  made  is 
bankruptcy^  But  I  cannot  find  any  case  that  has  gone 
that  lengtli. 

Mr.  J .  Mhhiini  objected  to  the  proof,  and  obeerved  in 
the  first  judgmeut,  *'  I  have  always  understood  it  to  be  i 
-geners^l  rule,  that  nothing  is  provable  under  a  cominissioB 
that  cannot  be  recovered  in  the  form  of  an  tnrfeMafn 
aMiumfisii ;  and  that  wherever  il  is  necessary  to  have  re- 
course to  a  special  action  on  the  case,  or  trespass  to  re- 
cover damages,  the  party  cannot  come  in  under  the  con* 
JiHSsioQ/' 

^w  tuidr  '  '^^^  °^^^  ^•^  ^^  ^  \30uA  to  replace  stock  on  a  givfii 
Wt^iicd.  ^ay,  ml^iclvwas  forfeited  before  the  bankruptcy,  and  the 
lords  commissioners  ordered  the  obligee  to  be  permitted 
to  prQve  the  value  of  the  stock  on  the  day  the  order  wis 
made.  laparte  LttUch,  S3d  Dec.  1793. 
.  The  next  case  was  a  bond  given  to  replace  stock  on  t 
certain  future  day,  and  to  pay  all  the  dividends  which 
might  have  been  received  before  that  day.  The  bond 
was  forfeited  before  the  obligor's  bankruptcy.  Lord  JSMos 
said,  the  rule  adopted  by  the  lords  commissioners  can- 
not  be  right,  for  that  makes  it  depend  upon  the  time 
at  which  the  party  chooses  to  apply ;  but  the  best  rule 
will  be  to  permit  the  proof  for  such  dividends  as  became 
due  before  the  bankruptcy  as  a  debt,  and  the  value  of  the 
stock  at  the  day  th^  commission  issued.  Exparte  Dajf^ 
7  /'««.301.  1802, 

A  bond  to  replace  stock,  and  pay  all  the  dividends  at 
tiie  usual  times  of  paying  dividends,  which  might  have 
been  received  upon  it  on  a  certain  day,  if  the  obligor 
t^V^om^  ft  bankrupt  before  the  day, and  the  dividends hav« 
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been  regularly  paid,  the  value  of  the  stock  cannot  be 
proved  under  the  commission.  The  bond  is  not  for-^ 
feited,  and  the  bond  is  not  within  the  7  Geo.  1.  as  a  bond 
to  pay  money  at  a  future  day.  Exparte  King,  8  Ves.  334. 
1803. 

Where  there  was  a  covenant  by  Richard  Wood,io  con- 
vey lands  of  the  value  of  80/.  to  a  trustee  for  the  use  of 
the  wife  and  children  in  strict  settlement  within  seven 
years,  or  when  reqnested  ; 

The  Lord  Chancellor  Etdon- — Here  is  no  doubt,  under  an 
agreement  to  replace  stock  upon  demand,  if  the  demand 
« is  made  before  the  bankruptcy,  the  pric^  of  the  stock 
may  be  proved. 

Neither  would  there  be  any  doubt,  if  there  had  been  a 
penalty,  that  you  might  have  prove<l. 

But  upon  this,  I  apprehend,  I  cannot  make  the  order, 
Exparte  Mare,  8  Fes,  335.  1803. 

Lord  Eldon  says  here,  that  the  price  of  the  stock  may 
be  proved,  if  there  is  a  demand  made,  and  non-compfi-f 
ance  with  the  demand. 

He  does  not  advert  to  the  distinction  made  in  the  case 
of  Duich  V.  Warren,  ante,  p.  486. 

What  can  be  proved  in  such  cases  must  finally  be  de-r 
cided  by  a  court  of  law,  if  an  action  were  brought  by  the 
contracting  party^  after  the  bankrupt  had  obtained  hia 
certificate. 

In  the  next  case,  previously  to  the  bankruptcy,  thepe« 
titioner  agreed  to  lend  the  bankrupt  1,500/.  for  which  pur-^ 
pose  he  sold  out  stock  of  that  value,  upon  condition  that 
the  bankrupt  should  make  a  security  by  way  of  mortgage 
to  replace  the  stock  within  twelve  months,  and  to  pay  the 
dividends  in  the  mean  time. 

The  bankrupt  left  the  title-deeds  of  an  estate  with  hia 
Vfif^^  which  the  chancellor  did  not  think  was  sufficient  fta 
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an  equitable  mortgage ;  "  but  with  reference  to  the  agrae* 
ment  to  replace  stock  at  a  particular  day,  he  should  beat 
liberty  to  prove  the  amouat  of  bia  debt."  Expartc  Co- 
miitgt  9  Ves.  115. 

Id  that  case,  I  presume,  the  chancellor  intended  the 
1  yoOOil  to  be  proved  without  any  reference  to  the  iralue 
of  stock  at  the  date  of  the  commission. 

In  a  settlement  upcm  marriage  by  the  bankrupty  n^ 
citing  that  he  was  possessed  pf  2fiOOL  stock,  he  oovp- 
nanted  with  the  trustees  that  he  would  immediately  after 
the  marriage,  or  whenever  afterwards  requested  by  the 
trustees,  or  either  of  them,  assign  the  saidatock  U>  tbeoii 
to  the  uses  declared  in  the  settlement. 

He  became  a  bankrupt,  and  in  fact  was  not  poaaMed 
of  such  stock. 

The  Lord  Chancellor. — You  pray  the  present  price  of 
the  stock.  That  cannot  be,  as  it  must  be  takea,  either 
that  an  action  of  deceit  may  be  maintained,  aad  tbea 

* 

there  could  be  no  proof;  or  that,  being  called  iipon»  be 
declined  to  perform  his  covenant ;  but  he  cannot  say^  he 
bad  not  the  stock ;  and,  therefore,  it  is  a  case  for  dama* 
ges.  In  the  latter  way,  I  think,  this  may  be  maintpinad: 
but  that  some  specific  time  must  be  ascertained,  at  whtck 
the  request  was  made :  as  the  case  of  Uiterson  v.  Vamih 
is  decisive  against  the  claim,  if  no  request  was  nadei 
The  time  at  which  the  request  was  made,  must  be  ascer- 
tained by  reference  to  the  commissioners. 

A  claim  was  ordered  to  be  made,  with  liberty  to  fiieai 
afiidavit  when  the  request  was  made.  Eipartt  CflMf* 
Ae//,  16  r€5.  244.  ISOP. 

If  no  request  had  been  made  before  the  baukruptqr, 
then  there  could  be  no  proof,  as  decided  by  UlUmm  ^• 
Fernon  ;  but  will  it  follow  that  where  there  is  a  covenant 
to  iransier^stock  when  requested,  and  a  request  is  mtd^ 


RSPLACIKG   STOCK. 


49X 


'  oi>  a  given  day  before  the  bankruptcy,  and  the  cove*  Covenant  to 
int  is  broken  that  a  proof  can  be  made  under  a  commit-  ^^^  ac€  s  tK  . 
on.  It  seems  to  be  confmed  to  cases,  where  an  action  of 
3bt  may  be  brought  upon  a  bond,  or  where  indebilatu$ 
\sumpsit  might  be  brought  to  i*ecover  what  was  actually 
lid  the  bankrupt,  or  what  he  received  by  the  sale  of  the 
editor's  stock  before  his  bankruptcy. 

The  following  case  seems  to  be  connected  with  this 
ilgect,  though  I  did  not  think  it  so  connected,  as  to 
lace  it  immediately  after  Dutch  v.  lVarren\  but  being  a 
ibject  of  importance,  I  shall  state  the  case  at  length* 

A  petition  on  the  behalf  of  tlie  representative  of  a  D^ponit  rf 
erson  who  was  entitled  to  navy  bills  to  the  amount  of  "^""^  ***'^** 
^000/.  and  who  had  in  the  year  1711,  deposited  them  in 
16  bands  of  Sir  Stephen  Evans,  and  his  partner  Hale, 
'bo  give  a  jiote  specifying  them,  and  promising  to  be  . 

(XOuntaUt,    In  six  months  after.  Sir  Stephen  Evan$  bey 
omes  a  bankrupt.  .^ 

The  application  now -was,  that  the  petitioner  be  ad- 
litted  before  the  master,  to  whom  the  cause  stands  rt- 
Mrred  between  the  assignees  and  representatives  of  Sir 
tiphen  Evam,  to  prove  both  the  principal  and  interest  to 
ae  time  of  the  decree,  as  navy  bills  in  their  nature  carry 
iterest 

When  the  petitioner  appeared  before  the  commissi- 
oers  of  bankruptcy  they  seta  value  upon  the  navy  bills, 
ccording  to  the  market  price  they  bore  at  the  day  of  the 
eposit,  which  was  only  4,200/.  because  there  was  a  large 
iscount,  as  tliere  was  no  public  fund  appropriated  for 
be  payment  of  them« 

Lord  Harduicke,  I  cnnnot  allow  the  petitioner  lo 
ome  in  as  a  creditor  before  the  master,  for  the  interest 
poD  the  navy  bills,  as  well  as  the  principal  ;  because 
lere  is  a  plain^ distinction  between  debts  that  carry  in# 
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terest,  and  a  special  deposit  of  goods  and  etock ;  for  in 
the  former,  the  interest  sliall  be  coiuiauetl  down  to  the 
date  of  the  commission  ;  but  in  the  latter,  it  is  other- 
wiae,  for  the  interest  stops  from  the  time  of  the  deposit, 
and  a  calculation  shall  be  made  of  the  value  of  the  whole 
entire  thing  deposited,  both  principal  and  interest,  belt 
stock  or  goods,  according  to  liie  market  prife  at  tlie  liuie 
of  the  deposit,  and  interest  not  allowed  to  run  on,  as  in 
the  case  of  a  simple  debt  — The  petition  dismissed.  Brom- 
Ug  V.  Child,  1  Alk.  259.  1744. 

This  case  is  by  no  means  intelligible,  it  is  not  stated  for 
■what  purpose  the  deposit  was  made  with  the  bankrupt; 
whether  merely  for  safe  custody,  or  for  security  of  a 
present  or  a  future  debt. 

Is  it  not  a  case,  where  the  owner  mifjlit  either  (laM 
brought  trover,  or  might  have  waived  the  tort,  and 
brought  assumpsit,  as  in  Parser  v.  'Norton,  6  T.  R.  695; 
or  King  v.  Leith,  2  T.  R.  141  ? 

There  I  should  think  it  would  he  true,  what  Mr.  J. 
Bulier  has  said  in  the  last  case,  viz.  "  in  trover  the  plaiih  ' 
tiGf  may  recover  the  full  value  of  the  goods,  though  tbt 
sale  may  notactually  have  produced  more  than  half  tb^ 
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COVENANTS   AND    ACTIONS   FOR   DAMAGES* 

A  covenant  to  pay  a  certain  sum  of  money  at  a  certain  Cofewnt  to 

pay  ft  certain 

time  may  be  proved,  whether  the  time  is  before  or  after  sum  ataeer. 
the  bankruptcy,  because  if  the  time  is  after  the  bank-    "  ^ 
ruptcy,  it  may  be  proved  subject  to  a  rebate  of  interest, 
as  a  debt  within  the  statute  of?  Geo.  1.  Cliarltonv.  King, 
4  T.  R.  136. 

Bat  still  such  a  covenant  must  be  construed  with  a 
reference  to  the  21  Jac.  c.  19,  s.  9,  and  can  only  be  proved 
for  the  amount  of  the  just  debt ;  that  is,  for  the  value  of 
the  goods  or  money  advanced.  That  statute  does  not  use 
either  tlie  word,  bond,  or  covenant ;  but  it  uses  the  ge- 
neral word  specialty  as  comprising  both. 

If  a  covenant  is  given  to  pay  a  certain  sum  upon  de-  upon  request. 
mand  or  request,  and  no  demand  or  request  is  made 
befofe  the  bankruptcy,  it  cannot  be  proved  like  a  bond 
or  note  payable  upon  demand.  Exparte  Campbell,  16  Fes. 
^4.    See  ante. 

But  where  there  is  a  covenant  to  do  any  act,  as  to  To  do  an  act 
^ild  certain  houses,  though  there  is  a  breach  of  it  before 
.the  bankruptcy,  there  can  be  no  proof  of  it  under  the  co* 
^tenantor*8  commission,  nor  can  he  of  consequence  be  dis- 
^arged  from  it  by  his  certificate.  Bannister  v.  Scott, 
«  r.  R.  489. 

The  first  statute,  13  Eliz.  uses  the  word  "  debts"  gene- 
K^Uy,  and  there  is  no  explanation  of  it  in  any  subsequent 
Statute,  except  that  most  important  one  in  the  511  Jac.  1. 
iu9.  viz.  that  the  debt  only  shall  be  proved,without  any  re- 
i^pect  to  the  instrument  or  penalty  by  which  it  is  secured. 

The  next  section  provides  for  ^  mortgage. 

Infinite  confusion  in  bankruptcy  would  have  been 
B^Toided^  if  that  statute  had'  beeu  duly  considered. 
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No  proof  for  a 
duty. 


Or  for  torts. 


Jadsmentst  "^ 


Verdicts. 


A  breach  of  covenant  to  do  any  other  act  except  to 
pay  money,  does  not  raise  a  debt,  but  a  duty  for  which 
there  must  be  a  satisfaction  in  damages  to  be  ascertained 

by  ajuiy. 

So  there  can  be  no  proof  upon  a  covenant,  that  the 
seller  bad  a  right  to  sell  a  ship  free  from  all  incumbranceSi 
Hammond  v.  Toulmin,  7  T.  R.  612.  1798. 

3o  there  can  be  no  proof  upon  a  right  of  action  for  an 
assault,  libel,  slander,  trespass,  or  any  tort,  till  a  judg* 
ment  is  entered  up;  and  if  that  judgment  is  entered  up 
after  the  act  of  bankruptcy,  it  will  not  now  constitutes 
petitioning  creditor's  debt.  See  Vol.  I.  p.  166, 311 ;  and 
the  Appendix. 

If  thejudgment  for  damages  in  such  cases  is  entered 
up,  between  the  act  of  bankruptcy  and  the  commissioib 
without  notice  of  the  bankruptcy ;  and  if  it  is  proved 
under  the  con^mission,  it  must  depend  upon  the  woids 
in  the46  Geo.  3.  c.  133.  s.  %  viz.  every  person  shall  prore 
with  whom  the  bankrupt  shall  have  really  and  honifih 
contracted  any  debt. 

These  words  seem  to  describe  a  debt  in  which  ibe 
bankrupt  is  active  and  consenting,  not  one  in  which  he  ii 
passive  or  compelled. 

The  Chief  Justice  of  the  Kings  Bench  held  that  ao 
execution  was  not  a  transaction  within  the  first  seclios 
of  this  statute,  see  49  Geo.  3.  c.  121.  s.  2,  ^  he  migb^ 
perhaps  think  that  a  judgment  was  not  a  contract  withio 
the  meaning  of  the  second. 

Where  there  is  a  verdict  for  a  pre-existing  debt,  but  ai 
judgment  upon  it  before  the  commission ;  Lord  EU^ 
has  said,  that  he  is  quite  clear  that  the  commissiooaA 
are  not  bound  by  the  verdict,  if  circumstances  pretax 
themselves  in  a  credible  shape,  leading  them  to  doubt  the 
propriety  of  it.    Their  jurisdictiop  like  the  cbaqcellor'lb 
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h  both  legal  and  equitable ;  and  if  there  are  equitable 
grounds  upon  which  the  verdict  cannot  standi  they  are 
not  only  authorized,  but  it  is  their  duty  to  enquire  into 
them»  and  the  verdict  will  not  conclude  either  the  bank- 
rupt or  the  creditors^     Exparte  Butterfill,  Rose,  192. 

The  verdict  might  have  been  taken  upon  a  voluntary 
bond,  which  would  clearly  be  void  in  bankruptcy. 

If  a  judgment  has  been  obtained,  the  commissioners 
ought  to  refuse  to  admit  it^  if  they  are  satisfied  from  the 
circumstances,  that  a  court  of  equity  would  restrain  the 
execution  against  the  defendant* 

An  award  directing  the  payment  of  money  by  theAwArdL 
bankrupt  before  his  bankruptcy,  clearly  may  be  proved^ 
and  the  bankrupt  will  be  discharged  from  it^ 

When  it  is  made  between  the  act  of  bankruptcy,  and 
the  date  of  the  commission,  whether  it  can  now  be 
proved  under  46  Geo,  3.  will  depend  upon  the  same  con- 
sideration that  I  have  suggested  respecting  a  judgment. 

If  it  is  made  after  the  commission,  it  is  of  no  avails 
unless  it  is  for  a  pre-existing  debt,  and  the  creditors  are 
willing  to  act  upon  it^  as  evidence  of  the  amount  of  the 
debt. 


CASES  tK  WHICit  A  CREDITOR  HAS  UtS  EtECTIOK^ 
WHETHER  HE  WILL  PROVE  HIS  DEBT  UNDER  THX 
COMMISSION, 

Where  there  was  a  bond  with  a  peiialty  for  the  pay** 
trfentof  an  annuity,  if  it  had  been  forfeited  before  the 
bankruptcy,  it  might  have  been  proved ;  but  if  the  gran« 
tor  of  the  annuity  had  also  entered  into  a  covenant  for 
the  paym<^nt  of  the  annuity,  before  the  49  Gio.  3.  c.  i4l. 
•*  17 ;  it  could  not  have  been  proved  under  the  covenant ; 
Wit  the  annuitant  had  his  choice,  whether  he  would  prov^ 
^der  the  commission  upon  the  bond,  or  sue  upon  tb* 
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HectioD  10      covenant ;  and  in  that  action,  the  bankrupt's  certifiate 
pro»i^  or  brin;        ^^  1,^^     Cottreil  V.  Hooke.  Doug.  97.  1779- 

This  still  ii?ill  be  true  in  all  analogous  cases. 
I  have  stated,  as  my  opinion,  that  a  covenant  to  replace 
stock,  where  there  has  been  a  breach  of  the  covenant  be^ 
fore  the  commission,  cannot  be  proved  under  the  com- 
mission :  if  that  is  correct,  and  a  bond  also  has  bees 
given,  which  is  forfeited  before  the  bankruptcy,  then  the 
lender  of  the  stock  might  elect  whether  he  would  or 
would  not  avail  himself  of  the  commission,  and  if  sued 
afterwards  upon  the  covenant,  the  bankrupt's  certificate 

would  be  no  bar. 

If  an  estate  has  been  recovered  from  a  trader  before  bis 
bankruptcy  in  ejectment,  the  plaintiff  may  bring  an  ac- 
tion for  mesne  profits,  in  which  action  the  bankruptcy 
and  certificate  will  be  no  defence.  Goodtitle  v.  NorAt 
Doug.  562.  1781. 

But  in  that  case  he  might  have  waived  the  tort  tod 
trespass,  and  might  have  proved  the  value  of  the  rent  for 
use  and  occupation. 

So  where  a  trader  had  a  bill  of  exchange  delivered  to 
him  in  trust,  and  he  discounted  it,  and  applied  the  pro- 
ceeds to  his  own  use ;  it  was  held,  the  owner  might 
either  maintain  trover,  or  waive  that,  and  affirm  tbetd 
as  done  by  the  trader  as  bis  agent,  and  then  he  migbt 
have  brought  assumpsit  for  the  money  received,  and  in 
consequence  might  have  proved  under  the  commission* 

The  bankruptcy  would  be  a  baf  to  the  action  of  as- 
sumpsit, and  not  to  the  trover.  Parker  v.  Nariot^  6  TX 
695.  1796. 

Where  there  is  a  simple  agreement  to  replace  stock  oa 
a  certain  day,  or  upon  demand,  and  a  failure  in  the  pe^ 
formance  of  that  agreement:  it  appears  from  the  autho- 
rities, that  the  party  might  either  bring  an  action  upon  the, 
sj^cial  agreement,  in  which  damages  must  be  recorcrrf, 
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and  in  tbat  action  the  bankruptcy  would  b^  no  bar^  or  be 
might  bring  assumpsit,  and  recover  what  he  has  (^id,  or 
what  the  trader  has  received,  or  the  value  of  the  stock. 
In  such  a  case,  the  lender  of  the  stock  would  have  his 
choice  whether  he  would  take  a  dividend  upon  the  proof 
under  the  commission,  or  bring  an  action  upon  the  special 
agreement,  in  which  the  bankruptcy  would  be  no  de^* 
fence.    See  ante. 


INTEREST. 

Lord  Chancellor  King  held,  that  a  mortgagee  shall  have 
his  interest  run  on  upon  the  bankrupt's  estate,  but  as  to 
other  interest  it  ceaseth  on  the  bankruptcy.  7  f^in.  Abr. 
110.  1729. 

The  reasons  are  clear,  viz.  by  21  Jac*  \.  ^ •  19, 5. 13,  the 
commissioners  are  to  redeem  a  mortgage,  as  the  bankrupt 
might  have  done. 

In  all  other  cases,  by  the  first  chapter  of  the  bankrupt 
law,  no  debt  was  to  be  proved  after  the  act  of  bank-^ 
ruptcy. 

In  the  first  case,  upon  the  subject  of  interest  before 
Lord  Hardwicke^  he  directed  it  to  be  computed  on  the 
principal  sums  which  were  due  at  the  time  of  the  com« 
mission  issuing  on  bonds,  contracts,  and  notes,  carrying 
interest ;  but  upon  the  bonds,  no  interest  beyond  the  pe- 
nalties thereof;  and  upon  such  other  contracts  or  notes 
carrying  interest,  the  interest  at  the  rate  therein  speci- 
fied, and  wherein  no  particular  interest  is  specified,  at  the 
rate  of  five  per  cent  Bromley  v.  Goodere,  1  Atk.  75. 
1743. 

Lord  Hardwicke  has  also  said,  what  is  frequently  cited, 
**  tbat  commissioners  after  a  man  becomes  a  bankrupt, 
compute  interest  upon  debts  no  lower  than  the  date  -of 
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the  commission^  because  it  is  a  dead  fund ;  arnd  iq  suc6  k 
shipwreck,  if  there  is  a  salvage  of  part  to  each  person, 
in  this  general  loss,  it  is  as  much  as  can  be  expected.** 
Exparte  Benuet,  2  Jtk.  527.  1743. 

Chancellors  and  judges  are  unfortunate,  when  such 
reasons  are  preserved. 

The  date  of  the  commission,  in  this  instance,  has  been 
confounded  with  the  act  of  bankruptcy.  But  the  statute 
of  Elizabeth  is  clear,  that  no  dividend  was  to  be  paid 
upon  any  debt  accruing  after  the  act  of  bankruptcy;  but 
when  that  was  not  specially  found  fpr  the  purpose  of  ex- 
cluding subsequent  debts,  every  debt  was  admitted  till  the 
date  of  the  commission ;  but  in  strictness  and  the  just 
construction  of  the  statute,  no  interest  ought  to  have  been 
computed  beyond  the  act  of  bankruptcy. 

Sir  William  Grant  has  decided,  that  notes  and  bills  of 
exchange  payable  on  a  certain  day,  or  upon  demand,  not 
being  paid  on  the  day  or  on  demand,  shall  cany  interest 
in  equity,  as  it  is  allowed  at  law  as  damages.     £ori»fcf 
Y.  Collins,  17  f'es.  si7. 
No  interest  in       Some  commissioners  had,  in  consequence,  allowed  itto  - 
uponuotes^Dot  ^^  proved  in  such  cases  in  bankruptcy.    But  Lord  Eldtm 
mc't!"^'°       lately  decided,  that  he  did  not  think  himself  authoriied 
to  extend  the  rule  to  bankruptcy,  and  that  nothing  ought 
to  be  proved  there,  but  what  was  a  debt  by  express  con* 
tract:  and  that  where  there  was  a  surplus,  notes  or bilb 
not  carrying  interest,  were  not  to  be  allowed  interest  oat 
of  the  surplus.     Exparte  fVilcocks^  Aug.  1813. 

He  observed,  he  did  not  know   upon  what  groand 

• 

other  creditors,  whose  interest  was  computed  to  tbetiM 
of  the  commission,  should  receive  the  remainder  of  their 
interest  from  the  surplus.  I  conceive  no  better  reason  can 
\jk  given,  than  by  a  reference  to  the  statutes.  By  the  13 
Jitiz.  the  commissioners  shall  take  order  for  the  iruesaii*' 
faction  of  the  creditors.    The  1  Jac,  1.  c.  15,  s.  15,  dc* 
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clares  evpresdly  that  the  bankrupts  shall  have  fuK  power 

to  recover  the  remainder,  after  the  full  satisfaction  of  the 
said  creditors. 

A  creditor,  whose  debt  carried  interest,  certainly  had 
not  full  satisfaction  till  he  was  paid  both  principal  and 
interest.  And  it  would  not  have  been  a  harsh  construc- 
tion, if  all  other  creditors  had  received  interest  from  the 
date  of  the  commission  before  any  property  had  been  re* 
stored  to  the  bankrupt. 

In  the  case  of  a  country  banker,  who  had  one  hundred 
thousand  pounds  worth  of  notes  on  demand  in  circula- 
^  lion,  in  case  of  a  sudden  run  upon  him,  though  he  was 
solvent,  he  might  by  becoming  bankrupt,  save  the  inter- 
est  till  his  estate  was  divided,  and  thus  gain  an  advantage 
of  many  thousand  pounds. 

Creditors  before  the  5  Geo.  2.  contributed  to  the  expence 
of  the  commission.  Lord  Hardwicke  very  justly  ordered 
this  expence  to  be  allowed  the  creditors,  before  the  sur« 
plus  was  restored.    Exparte  Dew,  1739,  cited  2  Ves.  30. 

The  creditors  whose  interest  revives  upon  a  surplus,  interest  how 
must  receive  beyond  the  dividend  interest  calculated  from 
the  date  of  the  commission,  till  the  order  of  the  last  di- 
vidend^ which  makes  up  20s.  in  the  pound ;  from  that 
sum  of  interest,  the  interest  of  the*  former  dividend  or 
dividends,  calculated  from  the  order  of  them  respec- 
tively, till  the  last  order,  must  of  course  be  deducted. 

The  courts  of  law  have  decided,  that  where  goods  are 
•old  to  be  paid  for  by  a  bill  of  exchange  at  a  certain 
date,  and  the  bill  is  not  given,  the  seller  shall  have  the 
same  interest  upon  the  price  from  that  day,  as  he  would 
have  had  upon  the  bill  of  exchange  from  the  time  of  its 
disbo)(K>ur.     Boyce  v.  fVarburton,  2  Gamp.  480. 

But  this  will  not  extend  to  bankruptcy ;  as  Lord  E/don 
has  decided  in  Exparte  iVilcocks,  that  in  no  case  of  a  bill 
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^  exchange  or  a  promisftory  note  not  cviyii:^  iot««t,| 
•ball  interest  be  siliowed  in  bankruptcy. 

If  a  mortgagee  prays  to  prove  a  deficieiicy  under  tkl 
oommisaioo,  be  must  bave  bis  interest  calculated  to  tk| 
date  of  tbe  commission.  Exparte  Badger,  4  Veu  ISS* 
Mmt^9ftm  But  if  the  mortgaged  premises  will  yield  m  aorfdoiill 
■^'^'*^  the  awignees,  tbe  mortgagee  must  receiTe  Lis  iatoni 
till  tbe  time  of  redemption,  or  till  the  tine  oi  piyaMi{ 
of  the  principal.     7  f^in.  Abr*  110. 

If  tbe  produce  of  tbe  estate  will  be  sufficient  to  pay  tbl 
principal  and  interest  beyond  the  date  of  the  commisBioi^ 
but  not  till  the  time  of  the  sale,  the  mortgagee  will  m 
coarse  be  entitled  to  the  whole,  but  he  will  have  oorjgkkl 
to  prove  any  thing.  This  I  think  follows  froai  the  t«t' 
last  cases. 

In  case  of  a  deposit  as  a  security  for  a  debt,  no  iote- 
est  must  be  allowed,  if  the  debt  without  the  dqnik 
would  not  have  carried  interest  I  have  heard  Loii 
Eldon  advance  this,  Exparte  Hague. 

If  a  person  has  discounted  a  note  by  paying  tbe 
amount,  and  deducting  the  interest  till  the  time  of  pqr* 
metir,  he  has  a  right  to  prove  the  whole  amount;  bat 
not  to  be  allowed  interest  beyond. 

In  this  case.  Lord  Hardwieke  says,  commissioners  of 
bankrupts  cannot  award  damages,  and  therefore  the  mk 
they  have  established  is  a  very  reasonable  one.   Exparti 
Marlar,  1  Atk.  150.  1746. 
Allowance  paid      All  who  are  entitled  to  prove  interest,  will  have  tbt 
uiorciai«ie.u  interest  revive  in  case  of  a  surplus;  but  the  bankmpt*! 
allowance  rauAt  be  paid  before  the  interest  in  such  a  case. 
Exparte  Morris,  3  Bro.  79.  1790. 
iDtereii  upon        Lord  Hardvcickt  in  Bromley  v.  Goodere  said,  that  ia 
cases  of  set-oif,  both  demands  should  stop  to  carry  in- 
terest at  the  date  of  the  commission,  or  should  cany  in- 
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tcrest  to  the  time  of  settlement.  In  Vol.  I.  p.  300, 1  have 
shewn  that  this  must  have  been  said  inadvertently. 

The  balance  to  be  proved  under  the  estate,  like  all 
other  debts  ought  to  cease  to  carry  interest;  but  the  ba- 
lance due  to  his  estate,  ought  to  be  paid  with  interest 

The  prayer  of  the  petition  was,  that  the  Lord  Chan^  Corapomid 
ctilor  would  order  the  commissioners  named  in  the  com-*"^''**^ 
mission,  to  compute  interest  from  the  date  of  the  com- 
mission, upon  the  debt  proved  by  the  petitioner's  testator 
under  the  same,  there  being  a  surplus ;  and  upon  debts 
of  other  creditors  under  the  like  circumstances,  at  such 
rates  of  interest  as  were  originally  allowed  by  the  bank- 
rupts in  their  accounts  with  their  several  creditors ;  and 
that  the  assignees  might  be  directed  to  pay  the  same  to 
the  plaintiff  and  other  creditors. 

It  was  proved  to  be  the  custom  in  that  case,  to  make 
up  the  accounts  annually,  and  to  charge  interest,  and  to 
carry  the  balance  forward,  so  that  interest  was  allowed 
upon  that,  at  the  end  of  the  following  year- 
Lord  Chancellor  {Thurlow.)  •'  I  agree  with  Lord  Mard^ 
tricke's  rule,  that  where  a  contract  is  entered  into  for  a 
certain  sum,  and  interest  could  not  be  given  at  law  but 
in  the  shape  of  damages,  it  is  not  the  course  of  the  court 
to  give  interest  in  bankruptcy." 

That  reduces  it  to  this  question,  whether  there  was  an 
original  contract,  that  after  the  fourteen  months  credit 
the  debt  should  bear  interest. 

If  the  agreement  had  been  put  into  writing  without  a 
specialty,  that  there  should  be  credit  given  for  fourteen 
months,  and  if  any  sum  should  be  in  arrear,  interest 
should  be  paid,  one  could  not  doubt  but  the  debt  must 
bear  interest. 

I  take  it  to  be  clear,  that  in  all  cases,  the  question  has 
arisen  on  the  origiiial  contract. 
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CoiDtwnod  The  contract  for  interest  has  been  at  five  p^r  cent,  but 

imerctu  ^^^  Contract  is  not  proved  by  writing  or  conversation^  be* 

tween  the  parties^ 

It  is  proved  by  two  media^  by  the  custom  and  the  set* 
tlemenc ;  that  the  custom  is  so  generaU  that  the  parties 
must  have  known  of  it. 

I  acknowledge  there  is  some  difficulty,  when  const* 
dered  merely  on  that  ground  ;  but  it  appears^  that  upon 
settling  the  accounts,  they  have  allowed  it,  and  this  mwit 
proceed  on  their  knowledge  that  it  was  rights 

If  it  was  agreed  that  there  was  no  title  to  interest  a 
priori;  yet  the  party  receiving  the  account  so  made  up^ 
is  evidence  of  an  agreement*  , 

Therefore,  if  the  question  had  been  only  as  to  the  fact 
Df  this  practice  continuing  to  the  bankruptcy ;  I  should 
think  the  interest  was  dixeratione  contractus:  butldonot 
rely  so  much  on  the  custom^  as  upon  the  settling  the 
accounts. 

So  in  the  case  of  interest  upon  interest^  though  in  other  . 
cases  the  court  will  not  allow  it,  yet  where  there  are  re- 
gular accounts  settled  from  time  to  time,  interest  on  iQ« 
terest  is  allowed. 

That  is  admitted  in  all  cases,  but  that  of  a  mortgage; 

and  that  exception  only  stands  on  authority :  I  see  no 

leason,  why  interest  on  interest  should  not  be  allowed  in 

that  case,  but  that  it  is  inconsistent  with  the  rule  of  the 

jurisdiction;  but  in  merchants  accounts  it  is  always  ad« 

mitted,  on  the  ground  of  an  original  contract^  and  the 

settling  accounts  in  that  way  is  evidence  of  an  original 

contract.     His  lordship  therefore  made   the  order  as 

prayed.     Exparte  Champion,  3  Bro.  436.     1792* 

This  is  a  very  important  case,  and  it  establishes  that 
interest,  even  compound  interest,  may  be  proved  where  it 
was  agreed  for;  and  that  a  former  payment  of  such  iu^ 
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terest  by  the  bankrupt,  or  a  custom  known  to  the  parties, 
may  be  evidence  of  the  agreemeiitt 

The  law  with  respect  to  compound  interest  was  af- 
terwards confirmed  by  the  lords  commissioners.  Eyre, 
jlshhurst J  And  tVilsony  in  Morganv.  Mather,  ^Fes.  15. 1792. 

This  occurs  frequently  in  practice,  viz.  that  money  is  Evidence  of  * 
lent  to  the  bankrupt,  and  the  lender  and  the  bankrupl^  interest, 
swear  that  they  both  understood  that  it  was  to  be  repaid 
ivith  interest. 

It  has  been  my  practice,  in  such  cases,  to  determine  that 
their  understanding  or  intentions  were  not'sufficient, 
unless  they  swear  there  was  a  conversation  respecting  in* 
terest,  and  the  bankrupt  did  not  object,  or  that  the  bank- 
rupt bad  borrowed  money  of  the  sBjne  creditor  io  the 
same  manner,  and  had  repaid  it  with  interest:  these- are 
circumstances  which  are  evidence  of  an  agreement  to 
repay  the  money  borrowed  with  interest,  ]V]any  such 
cases  have  been  acquiesced  in. 

Lord  Thurlow  made  the  former  payment  of  interest  the 
ground  of  his  decision  in  the  following  case,  respecting 
the  surplus  in  the  same  bankruptcy. 

Messrs.  Hankeys  were  the  bankers  of  the  bankrupts,  and 
the  petition  stated,  that  they  the  petitioners  lent  the 
bankrupts  different  sums  of  money,  and  paid  their  drafts 
beyond  the  amount  of  their  cash  in  hand,  and  charged  iu- 
terest,and  were  allowed  and  paid  the  same  by  the  bankrupts. 

They  had  lent  money  at  different  times,  for  which 
they  had  taken  two  promissory  notes  for  3000/.  each, 
without  expressing  interest ;  one  in  like  manner  for  4000/* 
and  th^  last  for  3000/.  for  which  the  bankrupts  promised 
to  pay  the  3000/.  with  interest.  That  it  was  the  inten- 
sion to  receive  interest  upon  all,  and  the  reason  why  it 
was  expressed  in  the  last  was,  that  it  was  drawn  hy  a 
ypwng  clerk,  who  had  not  drawi^  the  prior  notes, 
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Interest  by  Messrs.  Hankeys  petitioned  to  have  interest  upon  the 

lO^OOo/.  as  well  as  upon  the  last,  which  was  admitted. 

Lord  Thurlow  said,  he  thought  the  interest  due  by 
contract,  at  least  it  became  so  after  it  was  paid  the  first 
lime ;  that  then  it  was  a  contract  for  forbearance. 

If  sued  upon  before  any  payment,  the  plainti^  could 
only  have  the  interest  in  the  shape  of  damages ;  but  if  the 
party  has  once  contracted  to  pay  the  intere^t  at  such  a 
rate  for  forbearance,  it  then  is  a  debt  by  contract. 

The  chancellor  made  an  order,  that  the  interest  should 
be  proved  and  allowed.     Eiparte  Hankey,  3  Bra.  604. 

1792.  ^ 

Lord  Rosslyu  soon  afterwards  became  chancellor,  and 
a  petition  was  presented  to  have  that  order  discharged } 
but  Lord  Roufyn  held  that  if  interest  would  have  bees 
allowed  upon  the  loan  without  the  note,  it  should  be 
allowed,  though  the  notes  did  not  mention  interest. 

He  therefore  ordered  the  commissioners  to  compats 
interest  upon  such  debts,  as  either  upon  the  face  of  the 
security,  or  by  force  of  the  contract  between  the  partiei^ 
carry  interest.    Exparte  Mills,  2  Fes.  295.  1794. 

From  which  we  may  conclude  that  all  bankers,  who 
advance  money  to  a  customer,  or  who  suffer  him  to  over* 
draw,  if  be  has  once  paid  interest,  may  prove  interest 
tipon  all  money  due  to  them  at  the  time  of  the  baut 
ruptcy,  though  no  mention  has  been  made  of  interest 

But  whether  before  any  allowance  of  interest  by  the 
customer,  they  can  charge  in  consequence  of  the  genersl 
usage  of  their  business,  which  must  be  known  to  every 
customer  of  a  banker)  has  not,  I  think,  yet  been  decided, 

Not  being  decided,  I  should  as  a  commissioner  reject 
the  proof  of  interest  in  that  case,  till  I  had  the  directiom 
of  the  Lord  Chancellor. 

Where  there  is  a  joint  commission,  and  separate  ao 
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counts  are  kept,  and  there  is  a  surplus  of  one  of  the  se-  Itttemt  mi4er 

jmQt  coiDnit* 

parate  estates,  the  creditors  of  that  separate  estate  will  mods. 
not  be  allowed  interest  upon  their  debts,  till  the  joint 
creditors  receive  20s.  in  the  pound. 

This  finrt  decided  by  Lord  Thurlow^  in  ExparU  Boards 
man,  1786;  and  afterwards  decided  in  the  same  inanoer 
by  Lord  Rostlyn,  4  Vet.  677.  1799. 

Where  all  the  joint  creditors  are  paid  20s.  in  the  pound, 
and  the  separate  creditors  are  also  paid  20«.  in  the  pounds 
the  joint  creditors  shall  have  interest  upon  their  debts 
from  the  surplus  of  one  of  the  separate  creditor,  before 
Jie  shall  be  arllowed  a  debt  owing  to  him  from  the  part- 
nership :  Lord  Eldon  observed,  in  such  a  case,  **  I  cannot 
distinguish  the  cases  ;  for  if  the  principle  is,  that  neither 
the  partnership  nor  the  individual  debtor  shall  claim  in 
competition  with  the  creditors,  and  if  the  creditors  ait 
entitled  to  any  interest,  the  interest  is  as  much  a  debt  as 
.the  capital;  and  that  principle  will  prevent  either  thb 
jMirtnership  or  the  individual  debtor  ranking  with  tbe 
other  creditors,  until  all  their  demand  is  satisfied ;  which 
includes  both  the  principal  and  interest  of  their  debts,** 
JixparU  Meeve,  9  Ves.  5S8.     1S04. 


DEBTS   WHI;RE   VOID     BY    STATVTE^   0&    BT    A.H 

ILLEGAL  CONTRACT. 

It  may  be  stated,  as  generalfy  true,  that  no  debt  can 
be  proved  in  bankruptcy,  which  in  consequence  of  aome 
tict  of  parliament  could  not  be  recovered  at  law. 

As  if  the  lender  of  money,  or  the  discounter  of  bills  in 
conaequeuce  of  an  usurious  contract  or  transaction  could 
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relief  in  a  court  of  law  or  equity  if  the  bankrupt  were 
Eolvent,  they  ought  to  reject  the  proof  in  bankruptcy. 

Where  a  party  received  a  bill  of  exchange,  the  consi-  ctnsidfittkm  • 
deration  of  which  was  the  premium  and  brokerage  for***  ^*  *'  * 
eflfecting  an  insurance  upon  an  illegal  voyage  to  the 
East  Indies^  and  also  for  effecting  a  legal  insurance  for 
lives;  Lord  Rotslyn  held,  he  might  prove  under  the ac« 
<:eptor*9  commission  to  the  extent  of  the  legal  considera- 
tion.    Exparte  Mather,  S  Ves.  373,  1 797. 

Could  he,  as  a  particep$  criminis,  or  a  violator  of  law, 
•have  received  any  aid  from  any  other  court?  He  clearly 
might  have  recovered  the  legal  debt  from  the  drawer  of 
the  bill,  or  have  proved  it  under  his  commission,  for  that  ' 

.-was  a  l^al  debt  for  which  be  had  received  no  satisiac- 
tion,  except  a  void  unavailable  security. 
.  A  debt  for  goods  to  be  sent  to  India  contrary  to  the 
statute,  could  not  be  proved.  He  would  be  a  particepi 
aiminisy  but  the  creditor  was  permitted  to  prove,  be* 
cause  it  appeared  upon  a  trial  nt  law,  that  he  did  not 
know^the  destination  of  the  ship.  Exparte  Moggridge^ 
Co.  SOd.  1791, 

Thomas  Pratt,  a  slock-broker^  previously  to  bis  bank-  stock-jobbiog. 
niptcy,  had  received  large  sums,  of  money  from  the  peti- 
-tioner  John  Noler  Bulmer,   to  be  employed  in  stock 
transactions,  illegal  within  the  stock-jobbing  act,7  Geo.  2. 
tf.  8. 

The  bankrupt  kept  a  debtor  and  creditor  account  with 
^ulmer,  charging  himself  with  the  money  advanced,  and 
bringing  the  profits  and  losses  as  they  occurred,  to  the 
<^redit  ordebitof  >Bii/mer;  but  whilst  the  bankrupt  had  a 
'Urge  sum  of  money  of  Bulmer*&  in  his  hands  for  that  pur- 
pose, he  had  diverted  it  to  Us  own  use.    The  balance 
.    'being  against  him  to  the  amount  of  1-2,242/.  he  gave  to 
-8ii/mer  twelve  promissory  notes,  wbich  JBii/mfr  attempted 
'  ^o  prove  under  the  commission,  but  the  proof  was  re« 
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jected  •  It  appeared  that  of  that  balance  %55l.  conMted 
ofjjains  made  by  illegal  stock  contracts* 
McM^Wof.  Lord  Enkine  vrent  into  a  lull  examinatioD  of  all  the 
cases:  he  adniiiicd  tl.ere  was  a  contrariety  of  opinions; 
but  be  ordered  that  Bulmer  should  prove  all  but  the  2dOL 
the  rest  being  money  receive<l  by  the  bankrupt  fron 
Bulmer,  and  applied  to  his  owq  use  ;  and  which  Bmbmr 
might  have  recovered  from  him^  if  he  bad  continued 
solvent.    Exparte  Bulmer,  13  Fes.  313.  1807. 

A  broker  had  settled  the  differences  upon  illegal 
transactions  under  the  stock-jobbiog  act,  and  had  paid 
the  losses  for  the  bankrupt,  and  he  afterwards  proved  thd 
amount  under  the  commission.  Upon  a  petition  by  ths 
assignees  to  have  the  proof  expunged.  Lord  EUoi^  said, 
it  was  purely  a  legal  question,  and  ought  to  be  decidsd 
.  by  a  court  of  law.  But  the  matter  was  oompromisecL 
Bxparte  Daniels,  14  Vet.  191. 

WihoH  and  Laskle^  had  stock-jobbing  dealings  toge- 
.tber,  and  it  was  f(»UBd  by  an  award  that  the  amount  due 
to  fVilson  was  306/.;  WiUon  drew  upon  LaMey  for  lOOl^ 
making  the  bill  payable  to  his  own  order,  and  indoiied 
it  to  Stter% :  tlie  bill  was  accepted  by  Laddey,  but  faetsf 
dishonoured  by  him,  Stetrt  brought  on  action  agaisit 
him ;  but  hori  Kenyan,  and  the  court  of  Kiag^s  Bettk 
held,  he  could  not  recover,  as  the  consideration  of  Ae 
bill  was  illegal,  and  Sieers  was  privy  to  the  whole  trsw* 
action.     Sleen  v.  Laskley,  6  T.  R.  61. 

This  case  has  occurred  within  my  experience>^A 
note  era  bill  of  exchange  had  Uen  given  for  an  illegtl 
consideration  under  the  stock-jobbing  act,  the  7  (?<o-  i. 
r.  8,  but  had  come  intx>  the  hands  of  an  indorsee  Ux  i 
valuable  consideration  without  any  notice  of  tbe^^rigiBil 
dealing.  I  as  a  commissioner  without  any  hesitstioo 
admitted  it  to  be  proved,  because  there  is  iiothipg  in  tke 
7G<?o.2.c.8;  whieh  de(Qlares«  tliAtsuch  securities  fbdl 
be  void  in  the  hands  of  bonA  fide  holders,  like  the  ^ 
tute  to  prevent  usury,  and  the  statute  to  prevent  gamiif^ 
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In  all  these  cases,  the  commissioners  of  bankrupt  are 
the  only  jurisdiction  which  has  authority  to  compel  th^ 
party  who  claims  to  prove,  and  the  bankrupt,  to  disclose 
all  the  circumstances  respecting  the  consideration  of  the 
clebt,  or  the  security  ;  and  if  the  party  claiiping  to  prov« 
should  refuse  to  answer  a  question  as  criminating  himself, 
if  it  seamed  to  be  material,  the  commissioners  ought  to 
reject  the  proof. 

Insurance  upon  enemy's  property  is  void.   Brandon  v^  lu^i^ai  insu- 
Kesbitl,  6  T'  *.  23.  ""^ 

It  is  also  void  if  made  in  time  of  peace,  tad  the  loss 
happens  after  hostilities  have  commenced*  Brandon  r. 
CarHmg,  A  East,  AlO. 

And  where  such  a  policy  had  been  effected  on  bi$b4)f 
0f  Frtnek  subjepts,  and  during  the  war  a  loss  incMrr^d^ 
the  proof  being  madfi  under  the  commission  of  th^ 
under- writer,  was  ordered  to  b^  expunged.  Erpartc 
Leg,  13  Fes.  64. 

Where  a  debt  bad  been  contiapted  bf  the  bankrupt  in 
time  of  peace  with  a  foreigner,  who  afterwards  became 
a  public  enemy  ;  Lord  Erdcine  peimitted  a  claiin  to  he 
made  in  his  &vour,  so  that  he  might  receive  a  dividend 
«poii  the  return  of  peace :  he  observed  the  contract  being 
originally  good,  upon  the  return  of  peace,  the  right 
'would  survive.  It  would  thereforfs  be  contrary  to  justice 
to  confiscate  the  dividend.  Erpnrte  Bousm^ker,  13  Fa*  * 
72.   180(5. 

The  propriety  of  this  I  much  doubt.  Is  it  not  the 
policy  both  of  the  law  of  nations  and  the  \fiVf  of  England 
to  shew  no  favour  to  an  alien  enemy,  that  the  distress  of 
the  individuals  may  sooner  induce  the  sovereign  power 
of  the  country  to  render  satisfaction,  or  to  sue  for  peace? 

Commissioners  of  bankrupt  ought  not  to  admit  the  limiutioDf. 
proof  of  a  debt  barred  by  the  statute  of  limitations,  if 
aqir  one  creditor  objects  to  it,  though  the  bankrupt  ad« 
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mitSy  that  he  contracted  the  debt,  and  never  paid  it 
Exparte  Dewdney^  15  Ves.  498.     See  Vol.1,  p.  221. 
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Many  of  the  cases  under  this  bead,  depend  upon  de* 
cisions  of  the  courts  of  equity  ;  and  the  proof  of  the  debt 
under  the  commission,  is  what  a  court  of  equity  woald 
have  decreed  the  husband  or  father  to  have  paid,  if  he 
had  continued  solvent;  and  it  is  not  a  debt,  which  tbe 
trustees  could  have  recovered  in  a  court  of  law. 

No  proof  can  be  made  upon  a  bond  to  pay  a  sum  of 
money  for  the  use  of  wife  or  children,  in  case  the  wife 
survives  the  husband,  or  upon  any  event,  whicl|does  not 
^happen  before  the  bankruptcy. 

This  was  fully  settled  by  the  court  of  King^s  JSmdl, 
and  cotifirmed  in  the  Exchequer  chamber  upon  a  writ 
of  error,  in  Tully  v.  Sparka,  Lord  Raym.  1546.  %  Str, 
867.  1728.  See  that  case,  and  all  other  cases  upon  thst 
subject,  stated  Vol.  I.  p.  1  \6. 

So  if  a  bond  is  given  to  trustees,  to  pay  to  them  t 
sum  of  money  for  the  use  of  tlie  wife,  upon  a  conditifNi 
or  defeazance  to  sue  upon  it,  only  in  case  of  the  fiiiioie^ 
insoUency,^or  bankruptcy  of  the  obligor,  in  the  case  of 
his  bankruptcy,  it  cannot  be  proved  under  his  comoi^ 
sion,  it  being  held  to  be  a  clear  fraud  upon  the  other  i 
creditors.  It  was  so  decided  by  Lord  Thurlom^  in  Ex*  | 
parte  Hill,  934  Dec.  1786;  aud  Exparte  Bcunei,  ^ 
March,  1791.    Co.  240,242. 

These  cases  were  acted  upon,  in  the  two  foUowioK 
cases  in  Ireland^  by  Lord  Chancellor  Vlure^  and  L«J 
Redesdaie. 

This  was  a  petition,  for  leave  to  prove  the  amount of« 
bond  given  to  trustees  for  the  benefit  of  the  bankrupt^ 
wife  on  their  intermarriage. 
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It  appeared  to  be  an  absolute  bond,  with  a  common  sond  provabU 
condition  for  payment  on  a  day  certain^  which  was  passed  "JJ^"  ^*°*^* 
at  the  time  of  the  bankruptcy ;  but  on  the  back  of  the  . 
bond  there  was  an  indorsement  in  the  nature  of  a  de« 
feazance,  by  which  it  was  agreed,  that  the  bond  sliould 
not  be  payable  or  called  in,  unless  the  obligor  should  be« 
come  insolvent,  or  until  his  death.    Lord  Clare  referred 
to  the  cases  Exparte  Hill,   and  Exparie  Bennei,  as  in 
pohii,  to  shew  that  such  a  debt  as  this,  is  not  provable 
under  the  commission ;  that  it  is  considered  as  a  fraud 
on  the  bankrupt  law,  and  that  the  creditors  have  a  right 
to  say  it  was  a  debt  that  could  not  be  enforced  against 
the  bankrupt  himself  before  his  bankruptcy,  and  there- 
fore could  not  be  proved  under  the  commission. 

That  debt  cannot  be  in  effect  a  legal  debt,  which  can- 
not be  enforced  during  the  solvency  of  the  party ;  and  a 
contract  to  make  a  legal  debt  not  enforceable  till  death 
or  bankruptcy,  is  a  fraud  on  the  bankrupt  laws,  as  not 
being  possible  to  enforce  it  Against  the  debtor,  except  in 
the  character  of  bankrupt;  and  a  judgment  debt  is  not 
different  from  any  other;  the  judgment  is  only  evidence 
of  the  debt  Exparte  ffi/icAes^er,  if  looked  into,p.  525,  will 
appear  different  from  this :  there,  there  was  no  restraint 
oa  the  calling  in  the  money.  The  wife*s  own  fortune 
may  be  thus  settled,  because  the  husband  is  bound  to 
maintain  her,  and  when  he  no  longer  can,  it  is  fair  that 
abe  should  have  her  own  back  again.  Exparte  B^enecy^ 
cited  1  Sch.Ss  Lrf.  46.  1S02. 

The  petition  of  Jgim  Murphy  (wife  of  the  bankrupt) 
and  of  the  trustees  in  lier  marriage  settlement,  was  that 
the  might  be  admitted  a  creditor  under  the  commission 
for  the  sum  of  800/. 

Oa  the  3d  October,  1795,  previous  to  the  marriage  of 
the  bankrupt  with  the  petitioner  Agnes,  a  bond  was  exe- 
cuted by  him  to  the  trustees  in  the  penal  sum  of  l,600/« 
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conditioned  for  the  paymentofSOO/»on  tbeSd  March^ndG, 
with  warrant  of  attorney  to  confess  judgment,  with  stay 
of  execution  till  the  3d  day  of  March,  1796. 

A  settlement  of  th6  sdttie  date  with   the  boud  was 
executed  between  the  bankrupt  of  the  fifdt  part ;  Marj 
Nolan,  and  Jgnei  Nolan,  her  daughter,  of  the  secood 
part :  and  Thomtu  F.  Nolan,  of  the  third  part,  which 
referred  to  the  botid ;  and  whereby  it  WHi  coTenanted, 
''  that  the  sum  of  800/.  thet^iti  mentiotied  was  paytble, 
and  to  be  sued  for  only  in  the  event  of  the  wife  aunririog 
the  husband  ;**  and  in  case  of  her  dying  before  biili»  it 
was  provided  that  the  children  of  the  marriage  sboold 
have  a  share  of  his  property  equal  to  the  chrldren  by  any 
after  taken  wife.    Then  (after  reciting  that  tbe  husband 
was  a  trader)  it  was  further  covenanted,  '*  thftt  in  case  oC 
failing  in  his  circumstances,  but  not  otherwise,  the  trus- 
tee was  empowered  to  enter  judgment  on  the  bond,  and 
to  issue  execution  for  the  amount  thereof/'    Th^  bank- 
ruptcy happened  long  subsequent  to  the  dd  March,  199& 
.   The  Lord  Chancellor,  on  the  facts  being  diadosed, 
said,  that  he  considered  the  whole  device  to  be  a  fraod 
upon  the  bankrupt  laws ;  that  under  the  fifst  mentioned 
covenant,  the  debt  was  merely  contingent,  and  that  tbt 
subsequent  provisiot)  incase  of  insolvency  wasfraodukttt 
Mailer  of  Mnrphy,  1  Sch.  if  Lef.  44. 

Lord  Redc^daU  held,  very  clearly,  that  tlvis  was  not  I 
debt  \Vhich  could  be  supported  in  a  court  of  equity,  tod 
therefore  could  not  be  proved  ;  but  if  it  bad  been  a  debt 
in  equity,  then  it  might  have  been  proved.      SteoBtt. 

But  it  has  long  been  settled,  that  the  wife^s  fbrtuae 
may  be  so  settled.    The  first  case  is,  Lockj/er  v.  Smi$ft 
9  Sir.  917. 
How  •  wifc't        In  that  case,  4,000/.  was  settled  to  the   use  of  the 

fortune  may  be 

■euied.  bankrupt  for  life,  but  if  he  failed  in  the  world,  the  W^ 

tees  were  not  to  pay  the  produce  to  him,  hut  apply  it  ^ 
the  separate  mauitenance  of  the  wife  and  chiidreo. 
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The  husband  became  a  bankrupt,  and  a  bill  wa8  filed  ^ 

by  his  assignees,  to  have  an  account  of  the  personal  es* 
tate,  which  the  bankrupt's  father  died  possessed  of,  he 
being  a  freeman  of  London. 

The  defendants  insisted  that  in  consideration  of  the 
4flOOL  advanced  by  the  father^  she  previous  to  the  mar* 
riage  had  released  her  right  to  any  further  demand  out 
of  his  personal  estate. 

The  court  of  Ercbequer  held,  that  a  child  of  full  age 
might  so  bar  herself  of  the  customary  share ;  but  it  is 
added,  they  ruled  another  point,  tiz.  **  that  the  provisioo 
for  her  maintenance,  in  case  the  husband  failed,  was 
good  against  creditors ;  it  not  being  a  provision  out  of 
the  bankrupt's  estate,  but  the  settlement  of  her  own  for* 
tune.*'  2  Sir.  947.  1731. 

This  seems  to  be  founded  in  good  reaton  and  prtnci« 
ple8»  and  is  perhaps  the  most  secure  mode  of  settling  t 
woman's  fortune,  who  is  going  to  marry  a  trader. 

She  might  clearly  have  had  it  settled  for  her  own  se«  * 

parate  use  from  the  moment  of  the  marriage.  It  is,  there* 
fore,  consistent  with  that  provision,  that  the  trustees 
should  let  the  husband  have  the  rents,  profits,  or  interest, 
till  bis  bankruptcy,  and  then  retain  them  for  the  separa^ 
use  of  the  wife.  "^ 

A  bond  by  a  trader  to  settle  his  own  property  upon 
hie  wife,  when  he  became  bankrupt,  was  held  void  in  £x- 
parte  HUl  and  Exparte  Bennett,  ante. 

The  Solicitor-General  is  reported  to  have  said  to  Lord 
Tharhw,  where  a  wife  had  a  bond  payable  on  the  hus* 
band's  becoming  a  bankrupt,*'  Lord  Camden  said,it  could 
mot  be  after  the  bankruptcy,  because  it  became  due  upon 
his  becoming  a  bankrupt;  your  lordship  has  since 
thought  otherwise,  and  has  corrected  it."  Argument  in 
Sxparte  Moore,  2  Bra.  599.  1789. 

I  cannot  find  any  printed  case,  to  which  the  SoKcitor^^ 
General  must  have  referred^  except  Exparte  Hill,  which 
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is  preserved  only  by  Mr.  Cooke.  There  it  is  stated  ihat  the 
bankrupt  gave  such  a  bond,  and  that  he  was  to  receive  a 
considerable  marriage  portion  with  bis  wife,  and  actually 
did  receive  800/.  before  the  bankruptcy  ;  yet  Lord  Thur* 
tow  dismissed  the  petition  of  the  trustees  to  prove  under 
the  commission.  His  reasons  are  not  stated.  Exparte 
Hill,  Md  Dec.  1786.  Cooke,  240. 

The  first  time  that  a  distinction  between  such  a  bond 
for  the  husband's  property,  and  such  a  bond  where  be 
had  received  a  fortune  with  his  wife  appears  in  the 
cases  reported,  is  in  Exparte  Cooke,  8  Ffi.  353.   1809. 

In  that  case,  the  wife  was  possessed  of  consideraMe 
real  and  personal  property;  some  of  her  real  estates 
were. to  be  conveyed  to  the  husband  in  fee,  some  were 
to  be  settled  for  her  separate  use. 

It  was  agreed  that  10,000/.  of  her  personal  pmpeiij 
should  be  vested  in  trustees  upon  trust  to  pay  SOO/.  t 
year  to.  her  separate  use,  and  the  surplus  dividends  to  be 
paid  to  her  husband,  until  he  became  a  bankrupt  or  in- 
solvent, and  then  upon  trust  to  the  separate  use  of  the 
wife,  &c. 

And  it  was  as[reed  that  the  husband  should  receite 
the  rest  of  the  wife's  personal  property,  he  first  executios 
a  bond  (which  he  covenanted  to  do)  in  the  penal  sum  of' 
10,000/.  upon  condition  to' pay  5000/.  at  the  end  of  six 
months  from  the  date  ;  but  it  was  declared  that  the  trus- 
tees should  not  put  the  bond  in  force  till  the  obligdr  be- 
came bankrupt  or  insolvent,  and  then  the  money  recovered 
upon  the  bond  should  be  vested  in  the  trustees  to  the 
same  uses  as  the  tbrnjer  settlement 
Lord  Eldon.  "As  to  the  5000/.the  wife  isentilled  to  prove, 
if  not  for  that  sum,  for  so  much  of  the  residue  of  the  va- 
lue of  the  real  and  personal  estate  beyond  10,000/.  as 
may'constitute  any  part  of  that  5000/.  Lockyer  v.  SoMgt 
has  settled  that  though  there  is  great  difficulty,  if  the 
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husband  is  to  give  a  bond,  with  condition  to  pay  money 
in  the  event  of  his  bankruptcy,  upon  the  point  whether 
the  demand  is  not  fraudulent  against  creditors,  you  may 
limit  the  property  of  the  wife  to  the  husband,  until  he 
becomes  bankrupt,  and  from  that  event  to  her  separate 
use,  and  to  the  children  afterwards,  that  property  in 
which  he  might  have  had,  if  not  a  bankrupt,  either  a 
partial  interest  with  her,  or  a  separate  interest.*' 

That  was  followed  in  Eiparte  Archer  before  Lord 
TAur/ociP,  who,  I  am  sure,  confirmed  that.  There  have 
been  cases  both  before  Lord  Thurlow  and  Lord  Rosdi/n^ 
10  which  each  of  them  held,  that  if  it  was  not  the  case 
of  a  settlement  of  part  of  the  wife's  prop^ty,  but  a  bond 
by  the  husband,  it  would  not  do.  I  do  not  enter  into 
those  decisions.  In  BurdorCi  case  before  Lord  Rosslyn^  a 
petition  upou  the  marriage  of  a  lady,  he  did  not  over^ 
rule  the  doctrine,  but  expressed  some  doubt  about  it, 
and  would  not  have  that  covenant  inserted  in  that.  mar« 
riage  settlement.  There  is  nothing  else  that  throws  a 
shade  upon  those  two  decisions 

This  order  directed  an  inquiry,  vrtiether  any  estate  6f 
the  wife  remained  unsold,  and  if  so,  that  it  should  be  set- 
tled upon  her;  and  after  such  settlement,  that  the  petiti* 
oners  should  be  permitted  to  prove  the  sum  of  6000/.  or  so 
much  thereof  as  the  value  of  the  real  and  personal  Atate 
of  the  wife  will  extend  to  pay  beyond  the  10,000/.  agreed 
to  be  settled.  Exparte  Cooke,  8  Trj.  333.  Jprii,  1803. 

A  bout  the  same  time.  Lord  Redeulale  had  to  consider 
a  similar  case  in  the  court  of  Chancery  in  Ireland;  there 
is  a  considerable  dilFerence  in  the  judgment :  Lord  Re* 
desdale  considering  the  settlement  beyond  the  wife's 
fortuile  only  so  far  void  as  that  she  should  have  the  inte« 
rest  of  it  during  the  life  of  the  husband.  That  interest 
be  directed  to  be  paid^by  the  trustees  to  the  assignees. 
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It  being  a  matter  of  great  importance,  I  shall  give  the 
statement  of  the  case,  and  his  judgment  at  iengtb. 

This  was  a  petition  of  the  assignees,  that  the  proof  of 
a  debt  of  1000/.  made  by  JtAn  Parkir,  as  trustee  in  the 
marriage  settlement  of  the  bankrupt  and  his  iffife,  might 
be  expunged,  on  the  ground  of  the  provisions  in  the  settle- 
fluent  being  fraudulent  as  to  creditors.  By  marriage  set* 
tlement  dated  29th  Juli/^  1797,  made  between  the  bank- 
rupt of  the  first  part ;  his  then  intended  wife  of  the  second 
part,  and  the  trustee  of  the  third  part,  it  was  agreed  that 
6001.  part  of  the  marriage  portion  of  the  wife,  should  be 
paid  to  the  bankrupt  upon  his  executing  a  bond  and  war* 
ffaut  in  the  penal  sum  of  90002.  conditioned  for  pajrment 
of  1000/.  with  lawful  interest  for  the  same,  within  six 
months  from  the  date  thereof  ;  and  it  was  provided  hf 
itte  settlement,  that  the  said  bond  and  warrant  and  the 
money  thereby  secured,  should  be  held  in  trust  from  and 
^fter  the  solemnization  of  the  marriage  to  pay  and  dispwe 
9f  the  interest  thereof  to  the  bankrupt  for  life,  in  case  be 
should  continue  solvent;  and  in  case  of  his  becoming  to* 
solvent,  or  in  case  of  his  death,  then  in  trust  to  pay  and 
dispose  of  such  interest  thereof  as  should  accrue,  due  from 
such  death  or  insolvency,  to  such  persons  and  uses,  and  kt 
such  proportions  as  the  ivife  should  notwithstanding 
her  coverture  appoint,  to  the  intent  that  the  same  might 
Bot  be  subject  to  the  debts  of  her  husband;  and  in  defiudt 
of  such  appointment,  to  the  sole  and  separate  use  of  the 
wife  :  and  from  and  after  the  decease  of  the  survivor,  is 
case  such  bankrupt  should  continue  solvent  during  bis  life, 
•  (but  if  not,then  after  the  decease  of  the  wife  and  the  insol* 
yency  of  the  bankrupt,)  upon  trust  to  pay  the  principal  tb 
and  amongst  the  children  of  the  marriage,  and  in  deftolt 
of  issue,  to  the  survivor  of  husband  and  wife, 

J-ord  Redeida/e.  •'  This  is  a  bond,  which  is  a  debt  due, 
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and  nothing  fraudulent  is  suggested  but  one  stipulaition  ; 
namely,  as  to  th6  interest  in  case  6f  insolvency.  In  Etfgm 
land,  where  a  provision  of  this  kind  is  confined'  to  tbt 
property  of  the  wife,  it  is  considered  fair  ;  but  where  ik 
goes  beyond  that,  and  attached  on  the  property  of  the 
husband,  it  is  held  to  be  frauc|ulent,  because  no  bounds 
can  be  det  to  it.  If  a  trader  can  make  a  provision  of  thii 
sort  to  the  amount  of  lOOO/.  he  may  do  so  to  the  amount 
of  100,000/.  and  so  may  stipulate  on  bis  marriage,  to  take 
all  his  propcrty^  out  of  the  hands  of  his  creditors,by  charge 
ing  it  contingently  with  payment  of  interest  for  his  wife 
and  children,  as  a  maintenance  for  them,  though  in  effect 
a  provision  for  himself.  In  this  case,  the  interest  so  fat  at 
the  dividend  on  QOOl.  (the  wife's  fortune)  must  be  paid  to 
the  separate  use  of  the  wife  according  to  the  settlement  t 
but  as  to  the  dividend  on  the  remaining  400/.  it  falls  with^i. 
in  all  the  cases-*^(no  case  is  referred  to  but  Lock^er  v.  Ba* 
va'ge,  ante,  p.  518.) 

''  Let  the  proof  of  the  debt  of  1000/.  in  the  petvttett 
mentioned,  stand,  but  declare  that  the  trusts  of  the  settle* 
mcfnt,  so  far  as  they  give  the  interest  of  400/.  part  of  the 
said  1000/.  to  the  wife  and  children^  during  the  life  of  the 
bosbend^  kpon  his  becoming  inso4vent,ougbt  to  be  deemed 
fraudulent  and  void.  And  let  the  interest  of  the  dividends  to 
be  receited  on  such  debts,  to  the  eittent  of  six-tenthi  there- 
crf*oiily,  be  paid  to  the  trustee  of  the  wife  of  the  iaid  bank- 
topt  to  her  own  separate  use  for  life.  And  let  the  intsrsit 
cm  tbe remaining  four-tenths  be  paid  to  the  assignees del^  / 
ing  the  life  of  the  said  bankrupt;  and  upon  tbe  d«ath  of  the 
said  bankrupt,  living  the  wife,  let  the  interest  be  paid  to  the 
trilstee  for  the  benefit  of  tbe  children,  if  tbete  shall  be  any» 
for  the  life  of  the  husband :  And  upon  tbe  death  of  tbe  sur- 
vivor of  husband  and  wife,  let  the  pritldpal  and  intenest  be 
paid  and  applied  for  the  benefit  of  the  children,  if  any. 
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« 

according  to  the  settlement ;  and  if  none,  then  let  the 

principal  be  paid   to  the   wife,  if  she  shall  survive  the 

husband;  and  if  the  husband  shall  survive,    then  to  the 

assignees,  according  to  the  trusts  of  the  settlement/*  Mai" 

^     ttr  o/Meaghan,  1  Sch.  and  Lrf.  179-  Jultf  1,  1S03. 

Lord  Rtdesdale  has  considered  nothing  fraudulent  in 

this  bond  and  settlement,  except  that  the  wife  shall  re* 

ceive  the  interest  of  the  husband's  money  during  his  lif^ 
« 

ivhich    interest  be    has  directed  shall   be  paid  to  tlie 
assignees. 

Lord  Redesdale  has  given  here  very  special  directions 
respecting  the  application  of  the  dividends.  M'he  chain 
cellor's  jurisdiction  in  bankruptcy  over  the  assignees^is 
expressly  given  here  by  statute;  but  has  he,  in  bankrupt* 
cy,  where  the  trustee  is  not  the  petitioner,  the  same  ati* 
tbority  over  the  trustees  as  he  has  upon  a  bill  Gled  ? 

In  such  a  case,  the  interests  of  the  assignees  in  order 
to  make  a  dividend  within  a  reasonable  time  must  be  sokL 
Could  the  purchaser,  in  the  name  of  the  assignees,  enforce 
all  these  directions  without  being  obliged  to  file  a  bill  ? 

Elizabeth  Randal  was  possessed  ofoOOA,  which,  be- 
fore her  marriage  with  James  Fiiz^  the  bankrupt,  she  as- 
signed to  Hinton^  with  a  power  to  lend  it  to  JFifz,  upon 
his  bond ;  and  it  was  agreed  that  the  bond  and  mooej 
should  be  upon  the  following  trusts  ;  viz.  that  the  tru- 
tees  should,  when  they  thought  proper,  recover  the  prin- 
cipal sum,  and  apply  the  interest  to  the  use  of  the  husband 
during  his  life,  if  he  should  so  long  continue  solvent,  bat 
if  he  should  become  a  bankrupt,  then  to  pay  the  interest 
to  Elizabeth  Randal^  to  her  separate  use ;  and  if  she  wtf 
then  dead  to  the  use  of  the  children  of  the  marriage,  to 

The  husband  became  bankrupt,  and  Hinton,  the  tnis- 
.tee,  petitioned  to  prove  the  bond. 

Lord  Eldon  said  that  Lockycr  v.  Savage,  which  W 
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Xyeen  followed  by  Lord  Thurlow,  was  an  authority,  that 
money  being  the  wife's  property  may  be  limited  upon 
the  bankruptcy  of  the  husband.  The  articles  being  be« 
fore  the  marriage,  the  wife  was  a  purchaser  for  herself 
and  her  issue.     Exparte  flinton,  14  Fes. 

The  principle  in  this  case,  is  the  saine  as  in  Lockyer  v. 
Savage,  But  there  is  a  great  difference  in  the  mode  of 
settlement 

In  that  case,  the  wife  got  both  principal  and  interest^ 
without  loss  or  diminution:  in  this  case  she  could  ob- 
tain only  a  dividend  upon  the  principal,  and  then  she 
would  be  entitled  tq  the  interest  of  the  dividend  accord* 
ing  to  the  settlement. 

John  Grant,  the  ftither,  upon  the  marriage  of  his  daugh-  ?!2l^ 
ter  with  fVinchester,  had  given  him  a  bond  for  1000/., 
which  was  to  be  paid  by  his  heirs  or  executors  after  the 
death  of  him,  John  Grant,  and  his  wife,  and  the  money 
r^overed  to  be  applied  to  the  uses  declared  in  the  mar« 
riage-settlement,  but  that  Winchester  should  be  paid  4^ 
per  cent,  per  annum,  by  half-yearly  payments. 

The  interest  was  not  paid  regularly  on  the  days  fixed, 
by.  which  the  condition  was  broken;  but  all  the  interest 
was  paid  before  the  bankruptcy  of  Grant,  who  afterwards 
.became  a  bankrupt. 

JVinchesttr  petitioned  to  prove  the  1000/.  under  Granfs    ' 
commission. 

Lord  Ilardwicke  ordered  it  to  be  so  proved. 

He  said  the  bond  wa^  forfeited  by  the  non-payment  at 
the  day;  that  this  was  not  a  bond  within  the  4  and 5 
jinn,  c.  1(5.  s.  12,  that  relieves  against  an  action  upon  a 
.bond,  which  has  a  condition  upon  payment  of  a  less  sum, 
at  a  day  or  place  certain,  if  the  obligor  has  paid  principal 
aud  interest  before  the  action  is  brought. 

The  penalty  of  tiie  bond  .was  therefore  a  debt  at  law, 
and  such  a  bond  might  be  proved  under  the  obligor's 
commission.     Erynrte  JVinchester,  \  J(l\  110\  1744. 
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See  w&at  Locd  Mma/idd  has  said  upoo  this  case  in 
Vjfisc  T.  PTiik^  i>>«^-  ^U^  p^»  where  he  calU  Uus  to 


Ijofd  Oarc  vidi;a  to>  expUio  this  by  saying,  <*  that  if 
this  case  ks  laokcJ  lqCo,  there  is  do  rescraint  oo  the  cailii^ 
w  the  nooey.*^ 

I  cuBot  d^,  IB  the  case,  any  power  to  sae  fiir  the 
pnoctpal  before  the  deaths  of  both  Gramt  and  his  wifia. 

Loid  Eldc^  has  seated  fully  all  the  circumstances  of 
this  case  in  XiporTc  Bawker^  but  disniisses  it  by  obserf 
ing,  that  the  debt  could  not  have  been  prored  undo 
that  sutute  (7  Gt^  i.)  without  particular  circumstances. 

It  does  not  appear  that  the  debt  was  proved  under  that 
statute,  as  a.debt  paynbkat  a  future  day ;  and  LordfMM 
does  not  gire  any  opinion  whether  the/ttftitnler  ctrcMi» 
ilMCtf  justify  the  decision. 

In  £xfmjrU  Bmrtar,  be  decided  clearly  that  a  bond 
gifcn  to  the  petitioner,  upon  bis  marriage,  that  be  shoaM 
be  paid  lOOOL  by  the  executors  of  the  obiigon  wilkis 
three  months  after  the  death  of  the  surrivw,  could  not  be 
proved ;  that  debts  provcable  under  the  7  Geo.  1.  moit 
be  payable  oo  a  ceruin  future  day,  Exparit  Brnftur^  f 
fa.  IIO.  1803.  See  1  VoL  p.ll7» 

Where  the  wife's  fortune,  AOOOL  was  vested  in  trusMb 
who  bad  a  power  to  lend  it  to  the  husband  upon  his  bosd 
at  4/.  per  cent,  but  no  interest  to  be  paid  till  he  decliacd 
trade,  and  then  ibe  interest  to  be  paid  to  him  for  life»  l^ 
mainder^  &c.  to  the  wife  and  children.  The  husbtod 
became  bankrupt,  the  trustees  proved  the  amount  of  tb 
bond,  and  received  the  dividends  upoo  it. 

Upon  a  bill  filed  by  the  assignees  against  the  trusteo^ 
Lord  Thurlam  was  clearly  of  opinion  that  they  weie  cs* 
titled  to  the  interest  of  the  dividends  during  the  life  of  ^ 
bankrupt    Siraliom  v.  Hale,  2  Bro.  40a  1780. 
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One  Bhnchard^  a  cabinet  maker,  married  the  sister  of 
Caltifordf  who  bad  bOOL  portioD,  secured  by  laodv-t-^ 
Blanchard,  on  his  marriage,  gives  a  bond  to  leave  ilia  iiw 
teaded  wife,  if  she  survives  bim,  500/. — or  a  tluvd  of  his 
estate  at  her  election. 

Blanchard  became  a  bankrupt — bill  by  the  assignees 
to  have  500/.  raised  by  a  sale,  aad  decreed  accordingly ; 
but  with  this,  that  the  wife  should  come  io  as  a  creditor 
upon  the  500/.  bond,  and  what  should  be  paid  in  re^ 
Bpect  thereof,  .to  be  put  out  at  interest,  and  received  by 
the  creditors  during  the  life  of  the  husband;  and  if  th^ 
wife  survived  then  the  money  to  be  paid  to  her.  HoUand 
r.  Calleford,  2  Tern-  662.     .  1710. 

This  case  is  classed  amongst  the  rest  upon  this  subjects 
it  is  not  law,  and  wants  much  explanation, and  tliat  cao* 
Qot  be  better  given  than  in  the  words  of  Lord  EJldon* 

^  There  is  a  case  in  rem.  in  which  a  debt  of  this  sort 
was  admitted  — But  I  have  found  a  subsequent  case,  ia 
which  Lord  Hardtcickc  says^  it  was  admitted  upon  il)9 
grround,  not  that  there  was  a  title  to  proi'e  it  under  the 
itatute,  but  that  the  assignees  had  occasion  to  such  equi- 
ty against  the  property  of  the  wife;  and  therefore  by 
way  of  compromise  for  that  equity,  proof  of  her  contin^ 
gent  demand  was  let  in ;  the  assignees  taking  her  proper^ 
ty. — ^That  case,  therefore,  is  not  an  authority."  Lord  EU 
fo»'f  judgment  in  Erparte  Barker,  9  Ve^.  110.  1803^ 

It  was  incorrect  in  Lord  Cowftr  to  direct  that  to,  be 
proved  under  a  bankrupt's  commission,  which,  by  the 
MUilcrupt  statutes,  was  incapable  of  proof:  he  ouglit  to 
lave  said,  as  you  cannot  recover  the  property  of  the 
yffe  without  my  assistance,  I  grant  it  upon  condition 
hmtyou  settle  so  much  of  it  upon  her  as  she  would  havi^ 
ticteived  if  she  could  have  proved  the  bond  for  500/. 

It  roiglit  have  been  done  effectually  by  a  claim^ 
vitbout  making  her  swear  to  an  illegal  debt. 
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Joseph  Granger^  a  trader^  upon  his  marriage,  covems 
ed  to  settle^  as  speedily  as  may  be,  upon  Eiizabeik  Co^ 
bis  intended  wife,  40/.  a  year  during  ber  natural  life  io  on 
sbe  survives,  but  that  the  dividends  arising  from  a  sai 
of  money  to  be  iuvested  in  the  3  per  cent,  annuities  fi» 
the  purpose  of  raising  that,  shall  in  the  mean  time  be  it 
ceived  by  Joseph  Granger^und  in  caseof  issue  that  beshoaU 
have  power  of  appointing  the  whole  to  tbat  issue;  bit 
on  failure  of  issue,  that  Elizabeth  Colpitx  should  have  tki 
sole  disposal  of  as  much  ^s  amounts  to  500/.  beiqg  th( 
portion  he  received  with  her. 

The  Chancellor  ordered  the  sum  of  SCO/,  to  be  profcdi 
as  much  as  would  have  produced  the  pnauity  of40ilLi 
year.     Expdrte  Granger,  10  Fes.  1S05. 

I  do  not  follow  Lord  Eldon  in  his  reasons ;  but  I  coDod« 
a  court  of  equity  would  immediately,  upon  bis  marriage 
have  compelled  Granger  to  have  invested  so  much  moocj 
in  the  funds,  in  the  names  of  trustees  for  the'  usei  of 
the  settlement,  and  being  a  clear  debt  in  equity  to  thit 
amount,  it  ought  to  be  proved  under  his  commission. 

I  should  consider  a  covenant  in  a  marriage  article,  whick 
creates  an  equitable  debt,  very  different  from  a  covenidK 
to  pay  an  annuity,  or  to  replace  stock,  where  damagei 
only  can  be  recovered  in  a  court  of  law :  such  covenantia 
the  case  of  annuity  could  not  be  proved  till  the  49  Geo.X 
A  covenant  to  replace  stock  has  not  yet  been  brought 
neatly  before  any  court. 

A  trader  fairly  represented  that  he  was  possessed  of  a 
certain  sum  of  money,  which  he  agreed  to  settle  upon  his 
wife  upon  their  marriage. 
Wtfif  imon  m        Lotd  EldoH  decided  that  the  trustees  should  prove  what 
false  rcprc.      was  agreed  to  be  settled  under  his  commission.    Thb 
was  a  debt  in  equity,  or  what  a  court  of  equity  wouH 
have  decreed  against  him,  if  he  had  continued  solvent. 
Ejrparte  Gardner,  11  Fes.  49. 
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It  is  an  universal  rule,  both  in  law  and  equity,  that  all 
false  representations  by  persons  connected  with  the  par* 
ties  which  are  an  inducement  to  a  marriage,  shall  be  en« 

^    forced  against  those  who  make  them,  as  if  they  wefre  ac- 

^  tually  true.  * 

'         Plank  gave  a  warrant  of  attorney  to  Staines,  the  sheriff,  y^l^S^^"^ 

■  to  confess  a  judgment ;  but  with  a  defeasance,  that  no  <tefettcd. 
Judgment  should  be  entered  up,  unless  there  was  a  de* 
fault  in  payment  before  the  20th  of  June :  before  that 
clay  Plank  had  become  a  bankrupt,  the  sheriff  was 
obliged  to  pay  the  debt  for  Plank,  for  which  this  was 
given  as  a  security,  but  the  sheriff  had  not  paid  before 
the  act  of  bankruptcy. 

Lord  Kenyan,  C.  J.  Although  this  case  is  new  in  spe* 
cie,  the  principle  on  which  it  must  be  decided  has  been 
settled  in  a  variety  of  cases. — It  is  perfectly  clear  that  a 
mere  contingent  debt  cannot  be  proved  under  a  commis- 
sion of  bankrupt ;  but  if  there  lf€  a  legal  debt,  though  liable 
to  be  defeated  afterwards  on  a  contingency 9  i^  ^oy  be  proved 
under  the  commiuion.  For  that  reason,  it  frequently  hap^ 
pens,  that  a  trader  ^ho  wishes  to  secured  provision  for  his 
wife  and  family  in  case  of  his  insolvency,  on  his  marriage 
gives  a  bond  to  trustees,  payable  immediately ;  and  then  in 
the  event  of  his  subsequent  bankruptcy,  the  bond  being  for^ 
Rested  at  law,  may  be  proved  undtr  the  commission,  because 
there  is  a  legal  debt.  This  principle  has  been  so  long  and 
80  clearly  settled  that  it  cannot  now  be  shaken,  and  on  ex- 
amination it  will  be  fouiKi  that  all  the  cases  are  recon- 

i 

cileable  with  it  In  this  case,  therefore,  if  there  had 
been  a  legal  demand,  before  the  defendant's  bankruptcy, 
though  liable  to  be  afterwards  defeated  by  a  contingency, 
it  might  have  been  proved  under  the  commission.  If» 
^.  indeed,  the  judgment  had  been  entered  up,  so  that  by 
relatien  it  would  have  referred  back  to  a  day  prior  to  the 

VOL,  II.  MM 
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act  of  bankruptcy,  then  the  drbt  might  liave  been  proved 
under  the  commission.  But  tills  was  a  mere  contingent 
debt  at  the  time  of  tiic  dcfon' Unit's  bankriiptcj';  judgment 
was  not  to  be  enlered  upon  unless  dijfault  sliouK)  be 
made  ill  payment  of  the  two  sums  on  a  day  subst^qtient 
to  tlie  bankruptcy  ;  ami  therefore  tliis  debt  could  not  be 
proved  under  the  commission.  The  statute  7  Geo.  1. 
only  applies  lo  cases  wlicrc  a  h'sal  dtbt  i»  created  before 
bankruptcy,  tliough  the  day  of  payment  is  postponed 
yntil  afterwards.  Per  curiam.  Uulc  discharged,  Slaiau 
and  Plank,  8  T.  Ji.  3SG.  1797. 

Lord  Redesdale  had  made  the  following  observation 
upon  what  Lord  Kei/j/on  advanced  in  the  last  case  upon 
marriage  settlements. 

His  lordship  now  took  occasion  to  observe,"  that  Lord 
Kettyon  merely  meant  to  say,  that  a  debt  of  this  de* 
scription  might  be  so  framed  as  lo  be  proveable  ou  tfae 
insolvency,  but  that  It  wa-s  merely  a  dictum  not  nrcessa^ 
to  the  decision  of  the  case,  .Tnd  pronounced  by  Lord 
Kenyan,  after  bis  lordship  had  been  long  outof  tbe  babiu 
of  practice  in  a  eoutt  of  iquity."  ISoU  to  Matter  of' Mtt-  i 
hm,  Sck.  and  Kef.  180.  tSOSl.  | 
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cases,  that  the  only  way  for  a  woman  to  secure  her  pro- 
perty, who  is  going  to  marry  a  trader,  is  to  have  it  con- 
veyed to  trustees*for  her  separate  use,  or  if  it  is  necessary 
that  the  husband  should  have  the  command  of  the  inter- 
est till  his  failure,  that  the  trustees  should  pay  him  the 
rents,  profits,  and  interest  till  his  insolvency  or  bankrupt- 
cy, and  afterwards  to  the  wife  for  her  separate  use. 
That  is  good  according  to  the  judgment  in  Lockyer  v. 
Savage  J  ante,  p.  518. 

In  every  other  case  of  settlement  under  these  decisions 
the  wife  can  only  have  a  dividend  ;  and  it  is  very  uncer* 
tain  and  unsettled  whether  she  shall  have  the  benefit  of 
any  dividend,  or  to  what  extent. 

If  a  woman  marries  without  any  settlement,  then,  in  wife's  pro- 
case  of  her  husband's  bankruptcy,  the  assignees  must  re-^*^^* 
ceive  the  rents  of  her  real  property  during  his  life,  but 
DO  longer.    All  her  property  standing  in  her  name,  in 
the  funds,  or  upon  mortgage,  or  debts  due  to  her  before 
uairriage,  pass  to  the  assignees  by  the  general  assignment 

Sir  William  Grant  has.  decided  that  these  survive  to 
he  wife  if  the  assignees  do  not  recover  them  before  the 
leath  of  the  husband.    Mttford  v.  Mitford,  9  Ves.  87. 

See  my  observations  upon  that  case,  vol,  l,p.  265. 

The  husband's  interest  in  the  wife's  real  estate  ought 
o  be  conveyed  by  a  bargain  and  sale  to  the  assignees^ 
»r  they  could  qot  recover  the  rents,  or  make  a  title  to  a 
lurchaser. 


THE    PROOF    OF    DEBTS    UNDER    COMMISSIONS 

AGAINST  PARTNERS^ 

The  law  of  bankruptcy,  in  the  cases  of  partners,  has 
veiy  fully  considered  in  a  former  part  of  this  vo^ 

u  u  ft 
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It  remains  only  for  me  to  state  and  explain  a  few  cases 
of  proof  of  debts,  which  are  peculiar  to  joint  or  separate 
commissions  against  partners* 

He,  who  has  a  joint  and  several  bond,  or  a  joint  and 
teveral  note,  from  two  or  more  partners,  and  they  are  all 
bankrupts,  may  elect  whether  he  will  prove  against  the 
Joint  estate,  or  against  each  of  the  several  estates;  but  he 
cannot  prove  against  all,  both  joint  aud  several.  Exparie 
l^owlandson,  3  P.  Wms.  405.  1735. 

Se^  ant  ft  251  et  seq.  the  cases  collected  upon  that  sub- 
ject. 

And  where  a  debt  is  so  secured  by  different  instro* 
ments,  that  the  whole  are  bound,  and  each  individual  is 
bound,  then  the  case  is  in  effect  the  same  in  bankruptcvt 
as  if  they  had  been  jointly  and  separately  bound  by  the 
same  instrument, 
^omtdebt  aii4  3^^  if  two,  three,  or  more  are  bound  jointly,  and  one  or 
i^  sonie  only  are  bound  separately,  then,  Ithlnk^  the  creditor 

may  not  only  h^ve  the  benefit  of  the  joint  security,  but 
of  each  separate  security  he  possesses. 

The  law  upon  this  subject  is  far  from  being  settled  in 
80  satisfactory  a  manner  as  could  be  wished ;  I  shall  the^^ 
fore  examine  tlie  cases  according  to  their  dates. 

Where  a  creditor.  Rice  Faughan^  had  a  joint  bond  from 
three  partners,  Stuiuer^  Jones,  and  jPrestland,  and  also  » 
separate  bond  for  the  same  debt  from  Stainer,  Lord  Ki^ 
permitted  Vaughan  to  prove  his  debt,  and  receive  a  di- 
vidend both  from  the  joint  estate,  and  from  the  separate 
estate  of  Stainer.  Rice  Vaughan" s  case,  1T3?.  cited  in  &- 
parte  Rowlandson,  3  P.  Wms.A06.  1735. 

Where  this  was  cited  in  the  case  of  a  joint  and  separate 
bond.  Lord  Talbot  observed  this  difference  between  the 
cases :  "  in  that  which  had  been  cited,  there  was  a  single 
bond  given  as  a  collateral  security  by  one  of  the  partnci* 
pnljf ;  but  in  the  principal  case,  the  bond  was  not  onlf 
for  the  same  debt,  but  given  by  both  the  parties;  ^ 
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*    ■ 

the  plea  in  abatement  would  have  been  proper,  hftd  the 
bond  been  sued  at  the  same  time  both  as  a  joint  and  se'* 
Teral  bond,  which  cannot  be,  where  there  is  only  a  separate 
bondr    Ibid. 

This  great  and  fundamental  distinction  I  have  never  ^ 
8^n  taken  notice  of  afterwards;  see  my  observations  upon 
it^  antCf  p.  253. 

The  next  case  is  ExpaHe  Clowes,  a  Bro.  b9h,  and  dif- ^•;^%j*'j£ 
ferently  stated  in  Coke  265  ;  but  the  difference  is  not  ma«  Ann. 
terial. 

Liveretf^  Hargrove,  Anttie,  Smith,  and  Halh  were  part* 
ners. 

Literey  and  Hargrave  were  indebted  to  Clowes  in  three 
several  lK)nds,  by  which  they  were  jointly  and  severally 
bound  to  him. 

The  partners  having  come  to  some  arrangement  in 
their  dealings,  came  at  the  same  time  to  an  agreement, 
that  the  debts  then  due  on  the  bonds  and  notes  oiLiverey 
and  Jfargravf  should  be' transferred  to,  and  from  thence** 
forth  be  considered  to  be,  the  debts  of  the  five  partners 
jointly ;  and  their  joint  fund  were  in  fact  benefited  by 
such  junction  of  funds. 

Clowes  petitioned  that  he  might  prove  at  his  election, 
either  under  the  joint  estate  of  the  five,  or  under  the  se-* 
parate  estates  of  Livesey  and  Hargrave. 

Lord  Thurlow  is  made  to  say  in  Browne,  (no  reason  is 
given  in  Cooke)  that  as  the  money  was  admitted  by  all 
the  partners  to  have  come  to  the  use  of  the  joint  fund,  it 
would  entitle  the  creditors  to  consider  themselves  as  joint 
or  several  creditors,  and  therefore  to  prove  against  the 
joint  or  separate  estates  :  it  being  a  joint  debt,  in  respect 
to  its  having  come  to  the  joint  use,  and  separate  from  the 
nature  of  the  security.  2  Bro.  696.  Cooke^  "2,65.  1789, 
The  reason  here  is' very  delusive  and  «rroneous« 
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whole  in  an  action  at  law  Or  in  a  suit  in  equity :  upon  no 
ether  principle  ought  there  to  be  a  proof  in  bankruptcy. 

Curson  and  Gordon  were  in  partnership  as  apothecaries,  a  bin  drawn  by 
they  afterwards  enlfKred  in  partnership  with  W/tinciip  (i\)ii  alld  accepwd 
Griffin,  as  turpentine  manufacturers^     They  drew  a  bill  **^  ***• 
upon  Whincvp  and  Griffin  payable  to  their  own  order,  and 

■ 

indorsed  it  to  La  Forest,  the  petitioner,  who  discounted 
it  and  gave  cash  for  itw  The  bill  was  accepted  by  IV/iin* 
cup  and  Co*  ^ 

A  commission  was  taken  out  against  the  four  partners. 
La  Forest  petitioned  to  prove  against  the  joint  estate  of 
the  drawers,  and  also  against  the  joint  estate  of  the  acf« 
ceptors. 

Lord  Rossiyn  ordered  that  the  totiimissioners  should 
inquire  whether  the  petitioner  knew,  at  the  time  he  re- 
^!eived  the  bill,  that  the  drawers  were  partners  with  the 
acceptors :  if  he  knew  of  such  partnership,  then  he  was 
^be  at  liberty  to  apply  to  the  coi|Tt,  as  he  should  be  advised 
Sbr  further  directions;  but  if  he  did  not  know  it  at  the 
'lime,  he  should  then  prove  and  receive  dividends  from 
«ach  joint  estate.     Exparte  La  Forest,  Cooke  26(5.  1797. 

Marsh  was  partner  with  William  and  John  Hoghtcn  as- 
Srocers.  The  petitioner,  Benson,  sold  them  goods,  for 
Mrhicb  he  received  a  bill  in  payment,  drawn  by  Marsh, 
payable  to  HoglUon  and  Co.  and  indorsed  by  them  ;  it  was 
^rawn  upon  and  accepted  by  Addis.  They  all  became 
f^ankrupts.  JBe7iio;i,the  petitioner,did  not  know  that  Marsh 
^'as  a  partner  with  Hoghton*  Lord  Rossiyn  ordered  that 
he  should  prove  and  receive  dividends,  both  from  the  se- 
I>arate  estate  of  Marsh  and  from  the  partnership  estate, 
^ticy  being  liable  respectively  as  drawers  and  indorsers. 
-^xparie  Benson,  Cooke 'Z6S.  1798. 

These  two  cases  are  pregnant  with  the  conclusion,  that 
^*ie  judgment  would  have  been  clifferent,if  the  bilUhoider 
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had  known  that  the  drawers  and  acceptors  formed  one 
partnership. 

Lord  Rosslyn  does  not  say  what  would,  in  that  case, 
have  been  theconsequence,  but  they  were  to  coaie  to  him 
for  further  directions. 

I  cannot  find  any  decision  upon  the  subject,  when  the 
biiUholder  knew  at  the  time  he  received  the  bill  that 
some  of  the  parties  liable  formed  part  of  a  greater  firm. 
And  I  have  sought  in  vain  both  for  authority  and  a  prio* 

ciple  why  that  knowledge  should  make  a  difference. 

It  surely  would  not  be  a  bar  to  two  actions  at  law  it 
the  same  time.  It  is  not  the  case  of  a  joint  and  sepaiate 
bond,  but  it  is  like  Rice  Vaughafis  case,  where  there  wai 
a  security  of  all  jointly,  and  the  security  of  onesepaiatdf. 
If  every  partner  had  made  himself  liable  separately 
by  the  drawing  or  the  indorsement  of  the  bill,  and  the 
%vbole  by  acceptance,  then  it  might  be  contended  that  it 
was  a  joint  and  separate  security — And  the  holder  must 
have  the  election  of  all  the  separate  estates,  or  the  joint 
estate  alone. 

But  this  must,  I  think,be  undeniable,  that  with  or  with* 
out  knowledge  he  must  have  the  benefit  of  as  many  prooft 
in  bankruptcy  as  he  could  have  had  actions  at  lawal  tk 
»ame  time  upon  the  bill.    See  Exparle  Bonfroitiis, poit. 

Kirk  was  indebted  to  Sir  Robert  Peek,  for  goods  sold; 
he  afterwards  went  into  partnership  with  Ford^  The  part- 
ners became  bankrupts.  Sir  Robert  Peele  petitioned  to 
prove  against  the  joint  estate. 

.    There  was  contradictory  evidence,  whether  this  debt 
was  assumed  by  the  partners. 

Lord  Eidou  said  that  such  an  agreement  would  ootbiod 
the  creditors  at  law ;  but  it  is  said,  it  binds  all  creditor! 
in  biuikruptcy.  He  referred  it  to  the  commissioners,  to 
inquire,  whether  this  debt  had  been  assumed  on  account 
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of  his  stock  in*  trade,  with  the  knowledge  and  assent  of 
JR>rrfthe  partner.    Exparte  Peek,  6  Fes.  ()02. 1802. 

Where  the  petitioner  had  sold  goods  to  each  of  two  part- 
ners separately,  and  they  gave  him  their  joint  acceptance 
for  the  sum  of  their  several  debts. 

They  applied  to  prove  under  each  separate  estate. 
Lord  £/cfo;i  said  clearly  they  must  give  up  the  bill,  and 
that  being  admitted,  his  lordship  made  the  order,  observ- 
ing that  it  would  bear  an  argument  whether  they  were 
not  concluded  by  the  joint  security,  but  he  thought  they 
might  resort  to  the  original  debt.  Efparte  Lobb,  7  Fes.  ' 
592.  1 802. 

Rogeri  was  in  business  as  a  merchant  on  his  own  ac- 
count, he  was  also  in  partnership  with  Blake  and  Purneli; 
t  separate  commission  issued  against  him :  under  that  com- 
mission, Atwood  &  Co.  bankers,  proved  a  debt  of  30,725/. ; 
a  Joint  commission  issued  also  against  Rogers^  Blake,  and 
Purnell:  under  that  commission,  Atxvood  &  Co.  proved  a 
debt  of  27,011/.  The  proofs,  under  both  commissions, 
vere  for  money  advanced  upon  notes  and  bills. 

The  joint  creditors  petitioned  that  the  proofs  under  the 
joint  commission  might  be  expunged, as  they  were  proved, 
under  the  separate  commission,  that  Rogers  had  drawn  in 
his  own  name,  and  indorsed  them  in  the  name  of  the  com- 
pany, without  the  privity  of  Purnell,  and  had  applied  the 
proceeds  to  his  own  use. 

Lord  Eldon  said,  that,  if  under  the  circumstances!  the 
party  taking  the  paper  can  be  considered  as  being  advertis- 
ed in  the  nature  of  the  transaction;  that  it  was  not  in« 
tended  to  be  a  partnership  proceeding :  as  if  it  was  for  an 
antecedent  debt,  prima  facie^  it  will  not  bind  them  ;  but 
it  will,  if  you  can  shew  previous  authority  or  subsequent 
approbation  raising  an  inference  of  previous  positive  au« 


i,\ :*-, 
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He  thought  that  PumelTs  dissent  could  not  be  proted 
by  his  own  aOidavit. 

Upon  the  other  point,  whether  the  proof  ought  to  stand 
us  a  debt  against  both  the  joint  and  the  separate  estatei 

There  have  been  many  cases,  particularly  in  the  bank* 
ruptcy  of  Burton,  Forbes,  and  Gregory,  where  three  or 
more  partners,  being  also  concerned  in  other  trades,  the 
paper  of  one  firm  was  given  to  the  creditors  of  anotbei*, 
and  they  were  permitted  to  take  dividends  from  both' es- 
tates-    Exparte  Bonbon  us,  8  Fes.  510.  1S03. 

It  is  not  stated  what  was  ordered  in  this  case;  and  nd 

observation  or  objection  is  here  made  that  the  holder  of 
the  bill  knew  that  Rogers  was  one  of  the  partnership.  It 
must  be  presumed  they  knew,  as  they  were  bankers  at 
Bath^  and  the  partners  were  insurance-brokers  at  Artsfb/. 
But  one  great  question  was,  whether  the  indorsement 
of  the  partners  was  given  under  such  circumstances  as  to 
bind  the  partners. 

If  so,  we  may  conclude  that  Lord  Eldon  tbougbt  tlie 
bill-holder  might  have  the  benefit  of  both  estates,  thoogk 
he  know  they  were  all  partners. 

I  know  that  Lord  Rosslyn's  casdes  have  raised  a  injslo* 

rious  notion  that  he  cannot ;  but  if  he  cannot,  I  ni«l 

leave  it  to  others  to  explain. 

Joint  and  wre-     In  the  next  case  before   Lord  Eldon,  HemAg  and 

^w^tfeT^^  JEsrffliTp,  against  whom  there  was  a  joint  comroissioD» 

*"»»«**•   •    had    given    Dorset    and  Co.    their    joint    and  several 

bond    to  secure    15,000/.;  they  had  given   also  otber 

securities  by  different  instruments,  some  joint  and  some 

several.    They  had  proved  against  the  joint  estate,  and 

they  now  petition  to  have  the  benefit  of  the  surplus  of  tilt 

separate  estates  of  Ilomsb^  and  Esdaife, 

Lord  E/f/oii. — I  never  could  sec  why  a  creditor,  haTtag 
both  a  Joint  and  a  several  ^ecuriiy  should  not  go 
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»th  estates.  But  it  is  settled  that  he  must  elect.  And 
he  has  once  elected,  bis  fate  must  be  the  same  as  that 
all  the  other  joint  creditors.  Exparte  Bevan,  10  Fe$* 
n.  1804, 

Lord  Eldon  meant  here,  no  doubt,  a  joint  security 
om  all,  and  a  separate  security  from  every  partner. 
Edmund  Lye  was  in  partnership  with  his  fatlier,  George  ^»"  ^r^"^  hy 

*^  '  ^    one  partner  for 

ytf  as  carriers  ;  Edmund  Lye  drew  bills,  sometimes  in  the  uscof  u>e 

is  own  name,  and  sometimes  in  the  name  of  the  part- 

ership  upon  a  clerk  of  the  house  in  London:  he  got  the 

ills  discounted  by  a  banker  in  the  country,  who  con- 

eived  they  were  drawn  on  the  partnership  account;  the 

roceeda  were,  in  both  cases,  applied  to  the  purposes  of  ^ 

lie  partnership. 

They  became  bankrupts;  the  banker  petitioned  to 
rove  the  debt  under  the  joint  estate. 

Lord  Eldon  decided  that  the  banker  could  prove  only 
gainst  the  separate  estate  of  Edmund  Lye,  upon  the 
ills  drawn  in  his  own  name,  with  leave  to  try  the 
oestion  in  an  action.      Exparte  Emly,  I  Rose  61*  1811. 

An  action  was  afterwards  brought,  and  the  court  of 
ling^i  Bench  determined  that  Edmund  Lye,  the  drawer^ 
as  only  liable  upon  the  bill,  that  it  was  merely  adiscoant 
fa  note,  and  that  there  were  nocircumstances  in  the  case 
hicb  could  make  it  a  loan  of  money  to  the  partnership* 
■jfi/y  V.  Lye,  15  JEast  7.  1812. 

If  one  partner  buys  articles,  in  which  the  partnership 
£^s,  though  he  carries  them  away  himself,  and  pawns 
i«m  to  raise  money  for  his  own  use,  an  action  may  be 
ought  against  all  the  partners. 

Lord  Ellenborough.  Unless  the  seller  ^s  guilty  of  collu-  A  sale  to  one 
:>n,  a  sale  to  one  partner  is  a  sale  to  the  partnership,  fhe  partiir^ 
ith  whatever  view  the  goods  may  be  bought,  and  to  '*^*^ 
hatever  purposes  they  may  be  applied.    I  will  take  it 
at  Jephson  here  meant  to  cheat  his  copartners ;  still  the 
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seller  is  not  on  that  account  to  suffer.  He  is  innocent; 
and  he  had  to  suppose  that  this  individual  acted  for  tbc 
partnership.    Bond  v.  Gibson  and  Jephson^  1  Camp.  185. 

A  proof  in  such  a  case  would,  of  course,  lie  agaiBSttlK 
joint  estate. 

This  must  be  confined  to  goods  in  which  the  part]le^ 
ship  dealt. 

But  if  the  seller  at  the  time  did  not  know  there  was 
any  partnership,  I  should  think  he  might  prove  under 
the  separate  estate ;  and  the  question  then  would  be 
whether  he  should  be  confined  to  it. 
A  joint  bona  Where  a  joint  bond  was  given  for  a  separate  debt,  tbe 
creditor  swearing  that  he  received  it  by  mistake,  expect* 
ing  that  his  debtor  Bate  was  separately  bound,  Lori 
Thurlow  permitted  him  to  prove  under  the  separate  estate 
of  Bate.    In  re  Bate  and  Henchell,  3  Fes.  400.  1783. 


PROOF  OP  DEBTS,  WUERE  ONE  PARTNEH  IS  IX* 
JDEBTED  TO  THE  PARTNERSHIP,  OR  WBIII 
THE  PARTNERSHIP  IS  INDEBTED  TO  051 
PARTNER. 

This  is  a  very  important  subject :  I  shall  state  its  pith 
gress  to  the  present  day. 

I  have  stated  very  fully  the  origin  of  the  rule,  that  tie 
joint  creditors  shall  receive  a  dividend  out  oftbejmat 
estate  and  effects,  and  the  separate  creditors  from  die 
separate  estate  and  effects  of  each  partner.  See  ante,p.  «41 
et  seq. 

Henry  Lanoy  Hunter  had  lent  his  brother,  Jame%  JB«»»  |: 
ter,  1500/,  upon  his  bond,  in  which  he  was  singly  bound. 
James  Hunter  w^s  in  partnership  with  Specht;  and  in  tbc 
partnership  books  the  partnership  stock  was  made  debtor 
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)  Jamei  Hunter  for  the  150J/.and  interest  for  the  loan  of 
lis  money  at  4  per  cent. 

James  Hunter  and  Specht  became  bankrupts.  Henry 
janoy  Hunter  petitioned  to  prove  against  the  joint  estate. 
lOrd  Hardwicke  held  that  he  could  not  prove  directly 
gainst  the  joint  estate,  but  that  the  assignees  of  the  sepa* 
ite estate  niight  prove  so  much  as  James  Hunter  hadlent 
3  the  joint  estate,  and  that  dividends  upon  that  proof 
hould  be  divided  amongst  James  Hunter* ssepvLVZie  cre- 
itors,  of  whom  Henry  Lanoy  Hunter  was  one.  Exparte 
'ienry  Lanoy  Hunter ^  I  Alk.  223.  S.  C.  from  the  order ^ 
hookey  5b1.  1742. 

There  were  two  partners  who 'agreed  to  borrow  a  8un» 
f  money  for  the  use  of  the  partnership ;  but  one  of  them 
inly  gave  a  bond  for  securing  the  payment,  and  the  other 
vas  a  witness  to  it:  this  money  was  afterwards  entered 
n  the  cash  book  of  the  partnership,  a  joint  commission 
aken  out  against  them,  and  the  obligee  denied  by  the 
commissioners  to  be  admitted  a  creditor ;  but  Lord  King^ 
>n  bis  petition,  was  of  opinion  that  he  ought  to  be  ad-i^ 
nitted, and  directed  accordingly,  Exparte  Gilbert  Brown, 
Hied,  I  Jtk.  225.  1725. 

Where  there  were  two  partners,  anfl  one  had  taken  out 
more  money  from  the  partnership  stock  than  his  share 
imoun^  to,  and  therefore  became  a  debtor  for  so 
much;  Xor^f  Ta/6o/ was  of  opinion  that  the  partnership 
Dreditors  had  a  right  to  come  upon  the  separate  estate  of 
the  partner  who  was  so  indebted,  Exparte  Drake,  cited, 
1  Jik.  225. 1735. 

This  case,  Exparte  Drake,  is  the  same  as  Exparte  Blake, 
ivhich  is  more  fully  reported  in  Cooke,  560.  It  is  a  very 
mportant  case. 

Lavington  and  Paul  were  partners.  They  both  drew 
»ut  money  from  the  joint  stock  at  their  pleasure,  but  mad9 
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WbatoM 
partntrtakei 
out  without 
consent,  may 


an  entry  of  it  in  the  partnership  books  without  any  cod- 
cealnient  from  the  other.  Paul  had  taken  out  more  than 
bis  share  according  to  the  articles  of  partnership. 

Lord  Talbot  ordered  it  to  be  referred  to  the  master  to 
compute  how  much  principal  and  interest  Ptf»i/ had  takea 
out  more  than  his  share,  and  that  the  assignees  under  the 
joint  commission  should  prove  the  amount,  and  receive i 
dividend  with  the  separate  creditors  under  .PauTs  sepa- 
rate estate.  1735. 

The  next  case  is  before  Lord  Chancellor  Buthursi. 
.  ^ealc,  James,  FordycCy  and  Doxcn^  were  partners  and 
bankers.    A  separate  commission  was  issued  against  li9r< 
d}/ce,  and  a  joint  commission  against  alf. 

Fordyce  took  out  of  the  house  and  shop,  and  appUed 
to  his  own  use^  bills  and  notes,  so  that  he  was  tbereiqf 
debtor  to  the  house  55>504/.;  he  had  also  used  the  fim 
under  his  com-  of  the  house  to  bills  and  transactions  upon  which  tbcy 
•**^®^  were  liable  to  pay  dividends  to  the  amount  of  50,41i/l 

more.  The  assignees  under  the  joint  commission  peti« 
tioned  to  prove  the  sum  actually  withdrawn,  the  55»504l 
and  to  be  admitted  to  claim  the  other  sum  till  they  could 
substantiate  the  proof  of  it. 

Lord  Bathurst  ordered  the  assignees  under  the  joint 
commission  to  prove  what  Ford^ce  had  withdrawn  from 
the  joint  stock  applied  to  his  own  use,  but  dismissed  the 
prayer  of  the  petition  with  respect  to  the  claim,  but  with* 
out  any  |)rejudice  to  their  filing  a  bill.  Ejparte Cusit^ 
March,  1774.    Cooke,  5G2. 

This  is  consistent  with  Exparte  Blake,  and  the  claim 
for  the  dividends  seems  properly  to  be  a  debt  after  the 
commission,  from  which  Fordycc  would  still  have  been 
liable,  notwithstanding  his  certificate. 

Edward  Alien,  assignee  of  Tory  a  bankrupt,  advanced  the 
poney  he  received  as  assignee  to  the  use  of  the  partDe^ 
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ihip  between  him  and  Jamt%  Allen.  Edirard  and  Jamet 
dllen  became  bankrupts;  and  Apscy^  the  other  assignee 
>f  Tbry,  applied  to  prove  the  debt  under  the  joint  commis- 
;ion  against  Edward j^ud  James  Allen. 

The  petition  was  dismissed,  because  there  was  no  proof 
hat  it  was  adopted  as  a  partnership  debt.  ExparteJpsey^ 
I  Bro.  26;3.  1791. 

So  where  money  was  borrowed  to  pay  for  an  estate^but 
ipplied  to  pay  partnership  debts,  it  could  not  be  proved, 
Expurtc/lVheally,  1st  July,  1797-     Cooke  564. 

Lord  ThurloWy  in  various  instances  (the  first  is  in  1780) 
refused  to  admit  the  assignees  of  a  separate  estate  to 
prove  under  a  joint  estate,  for  what  the  partner  had  advan* 
ced  more  t^ian  his  share  or  lent  to  the  partnership.  Exparte 
Parker,  7th  August,  1780.  Exparte  JBurrell,  22rf  Jan.  1783. 
Exparte  Pirte,  2d  August,  1783. 

This  is  directly  contrary  to  what  Lord  TIardticicke  decid* 
t^  in  Exparte  Henry  Lanoy  HwUz^,  ante,  540. 

The  reason  assigned  is,  that  he  cannot  be  a  creditor  in 
competition  with  the  joint  creditors. 
•  The  reason  is  not  very  satisfactory.  If  he  were  solvent 
it  would  be  clearly  right  that  he  should  not  compete  or  be 
^competitor  with  his  creditors;  because  whatever  he  could 
receive  as  a  dividend,  that  and  alibis  separate  property 
toight  be  recovered,  tiU  the  joint  creditors  were  paid  iq 
full. 

But  one  cannot  see  any  reason  why  his  separate  credit 
tors  should  not  be  competitors  with  his  joint  creditors. 
One  creditor,  who  has  honestly  parted  with  his  money  or 
B^xxis,  is  as  much  an  object  of  justice  and  compassion  as 
Another. 

Lord  Thurlow  decided  also  that  if  the  partners  lent  a 
^Um  of  money  to  a  separate  creditor,  or  if  the  separate 
^f editor  took  out  more  than  his  share,  except  by  fiaud^ 
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the  jointcreditors  should  not  be  competitors  with  the  sepa- 
late  creditors,  or  the  assigners  of  the  joint  estate  should 
DOt  prove  under  the  separate  estate.  Erparle  Grill,  4iii 
Jvgast,1190. 

It  was  said  in  lliat  case  to  be  the  balance  of  a  long  ac- 
count due  from  a  partner  to  the  partnership. 

This  is  directly  contrary  to  Exparte  Blake,  where  the 
proof  WHS  admitted  witliout  any  imputation  of  fraud. 

Lonl  Tliurlos)  having  deciilerl  contrary  tu  the  last  deci- 
sion, both  where  the  (irni  is  indebted  to  the  partner  and 
where  the  partner  is  indebted  to  the  firm,  it  is  unfortunate 
that  his  reasons  ha^e  not  been  preserved. 

All  that  I  find  is,  tliat  in  these  rases  of  separate  debts 
oflereti.to  be  proved,  against  the  joint  estate,  he  said  the 
principle  of  the  rule  I  take  to  be  this;  tliat  where  oue 
partner  has  brought  into  the  joint  estate  a  sum,  thecrediton 
reiy  upon  the  ostensible  state  of  the  fund.  And  in  Exparlr 
petson,  post-  his  reason  is  the  inconvenience  of  taking 
an  nccDuntbetwpcn  the  partners  and  the  partnership  iu 
every  joint  banl;ruptcy.  Those  are  not  very  satisfactory 
re&sons  for  overturning  the  ciise  o(  Ejpr/rle  //««/» r,  so  well 
considered  by   Lord  HarJuickc;   for   the  joint  creditors    , 
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to  stop  payment,  after  leaving  only  five  poinds  or  five 
shillings  in  their  till ;  the  joint  creditors  must  be  content 
with  that,  and  can  recover  nothing  from  that  partner  till 
all  his  separate  debts  are  paid. 

Where  there  was  a  joint  commission,  and  the  joint 
property  amounted  only  to  three  or  four  pounds,  which 
livere  immediately  exhausted  by  the  commission,  yet 
Xord  Eldoftf  though  he  said  it  was  a  hard  case,  decided 
that  he  could  not  permit  the  joint  creditors  to  prove 
under  the  separate  estates,  as  they  would  have  done,  if 
there  had  been  no  joint  fund.    Exparte  Clay,  May  Qd, 

1808. 

I  have  stated  the  inconvenience  and  inequality  of  con<> 
fining  the  joint  creditors  to  the  joint  effects  [see  p.  245  ;) 
but   these  decisions  of   Lord   Thurlow   render  that  in« 
equality  still  more  striking  and   more  Irkely  to  occur  ia. 
practice. 

The  principle  of  the  bankrupt  law  is  equalization,  and 
by  bearing  the  })urden  equally,  that  the  ruin  of  one  may 
not  produce  the  ruin  of  many. 

These  decisions  have  been  followed  by  Lord  Eldon, 
only  perhaps  from  respect  to  Lord  Thurlow,  and  from  the 
inconvenience  of  change. 

But  upon  this  subject  I  should  think  the  decision  of  the 
chancellor  is  not  conclusive,  it  is  only  recommendatory 
to  the  commissioners  what  debts  they  should  refuse,  or 
admit. 

If  these  debts  cannot  be  proved,  then  the  partner  or 
the  partners,  must  still  be  liable,  notwithstanding  their 
certificate. 

If  a  partner  owed  his  partners  any-sum,  viz.  16,000/.  if 
the  assignees  of  the  firm  filed  a  bill  against  the  partner 
for  an  account,  if  he  pleaded  his  bankruptcy  and  certifi- 
cate, then  the  court  of  Exchequer,  the  Master  of  the 
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Rolls,  the  Vice-chancellor,  and  the  Chancellory  in  tbe 
court  of  Chancery,  must  determine  whether  this  debt 
could  or  could  not  have  been  proved  under  the  sepante 
estate  of  the  partner. 

In  like  manner,  if  the  firm  A.  B.  C.  owed  one  partner 
A.  10,000/.  if  his  assignees  could  not  prove  it,  thea  it 
would  be  a  question  for  a  court  of  equity  upon  a  bill 
filed,  if  the  bankruptcy  were  pleaded^  whether  it  could 
or  could  not  have  been  proved  under  their  commissioD, 
and  whether  they  were  or  were  not  discharged. 

The  case  has  not  yet  occurred,  where  the  commisno- 

ners  by  order  of  the  chancellor  have  refused  tbe  admit- 

sion  of  a  debt,  and  where  the  creditor  has  afterwards  sued 

the  certificated  bankrupt,  and  has  been  told  by  a  court  of 

law  or  equity,  he  cannot  recover  because  he  might  bin 

proved  it  under  the  commission.    But  such  a  comj&dm 

legum,  may  exist  in  bankruptcy,  and  these  cases  I  thiok 

prove  the  possibility  of  it. 

OAeptrtner         P^fn^fa/,  a  physician,  became  a  partner   with    LoJ^ 

pwrS^aSttT  '^^^y  afterwards  became  bankrupts.    Lodge  had  tahi 

the  ooQfleot  of  from  the  partnership  funds  large  sums  without  the  knov« 

"*  ledge  of  his  partner,  and  applied  them  to  the  payment  of 

his  own  private  debts.  Upon  an  application  by  tbe  aasig- 

nees  of  the  joint  estate  to  prove  under  the  separate  estite 

of  Lodge,  Lord  Thurlow  said,  the  question   is,  whether 

Ihey  shall  go  upon  the  separate  fund  on  behalf  of  the 

joint  creditors,  or  whether,  by  means  of  that  fraud  rtshiD 

belong  to  his  separate  creditors,  any  more  than  it  woaM 

have  belonged  to  him. 

It  has  certainly  gone  to  increase  his  separate  estate.  K 
is  very  difficult  to  distinguish  this  case  from  that  of  For- 
dyee.  (think  tbe  petitioners  should  be  admitted  to  prove: 
take  it  so  de  bene  esse.  Exparte  <i$signce$  of  Lodge  aid  Far 
(W,  1  yes.  166. 179a 
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Mr.  Cooke  gives  the  sequel  of  this  case,  which  is  not  re- 
ported in  any  other  book. 

Where  FendalwBs  a  dormant  partner  with  Lo(fge» and 
Lodge  took  out  money  from  the  partnership  to  a  consi- 
derable amount  without  the  knowledge  of  Fendal,  who 
did  not  intermeddle  in  the  partnership  business.  Lord 
ThurloWy  after  taking  time  to  consider,  thought  he  could 
iiot  permit  the  assignees  under  a  joint  commission  to 
prove  against  the  separate  estate  of  LoJg^,  without  decid- 
ing upon  a  principle  that  must  apply  to  all  cases,  and 
constantly  occasion  the  taking  an  account  between  the 
partner  and  the  partnership  in  every  joint  bankruptcy. 
He  said,  that  if  the  affidavits  had  gone  the  length  of  con- 
necting the  bankruptcy  with  the  institution  of  the  part- 
nership trade,  and  that  Lodge,  with  a  view  of  swindling 
Fertdal  out  of  his  property,  had  got  him  into  the  trade, 
and  then  taken  the  eflfects  of  the  partnership  into  his  own 
hands,  with  a  view  to  his  separate  creditors,  it  might  have 
been  different.  The  petition  on  the  part  of  the  joint 
creditors,  to  prove  against  the  separate  estate  was  din- 
missed.  Exparte  Batson,  20th  January,  1791.  Cooke 
561. 

Lord  Thurlow  is  here  made  to  decide  directly  contrary 

to  what  he  himself  appeared  to  have  decided  in  this  case 
as  reported  by  Mr.  Fesey,  I  vol.  166. 1790. 

It  is  also  contrary  to  Exparte  Blake,  by  Lord  Talbot, 
Cante,  p.  541,)  and  Exparte  Cust,  by  Lord  Bathurs  (ante, 

p.  542.) 

But  where  money  is  withdrawn  without  the  privity 
or  consent  of  the  other  partners.  Lord  Eldon  has  decided? 
in  several  instances  contrary  to  Lord  Thurlow,  and  .con- 
formably to  Lord  Balhursfs  decision  in  Fordyce's  com* 

mission. 
In  Exparte  Harris,  upon  the  petition  of  the  assigneeg 
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lo  prove  under  the  separate  estate  of  one  partner  jildrkh, 
what  he  had  taken  without  the  consent  of  the  other>Lord 
lildon  ordered  that  an  enquiry  should  be  made  before  the 
commissioners  whether  the  money  was  so  applied  with- 
,  out  the  knowledge,   privity  and  approbation  of  the  other 

partner,  Ramsey^  and  if  so,  that  the  petitioners  were  en« 
titled  to  prove.  1  Ttose,  129.  1811. 

He  afterwards  held  in  the  same  case  that  if  one  part- 
ner drew  out  more  than  his  covenanted  right  or  share 
without  the  consent  of  the  other  partners,  it  was  a  fraud, 
and  that  the  other  partners  might  prove  it  under  bis 
commission.  Exparte  Harris,  August  12th9 1813. 
carry^SdliT"  Where  one  or  some  of  the  partners,  carry  on  a  distinct 
tinct  trades,  trade  from  all  the  partners,  then  the  accounts  arc  to  be 
kept  and  the  proofs  to  be  made,  in  case  they  are  all  bank* 
rupts,  as  if  the  dealings  bad  been  with  strangers. 

This  seems  to  have  been  decided,  first  by  Lord  Rosslyn 
in  Exparte  Ring,  24th  March,  1796. 

And  it  appears  to  be  confirmed  by  Lord  Eldon  in  the 
following  cases : 
Simon  Field  and  Abraliam  Field  were  partners    as  wool 

m 

staplers  in  Southwark  ;  they  were  partners  with  William 
Barker,  as  woolstaplers,  at  Leeds. 

A  joint  commission  issued  against  the  three. 

Lord  Eldon  ordered  distinct  accounts  to  be  kept  of  the 
estates  of  the  difierent  partnerships,  and  that  the  com* 
missioners  should  declare  what  balance  was  due  from 
Barker  and  Fields  to  the  Fields ;  and  that  such  declaraiii^ 
should  be  considered  as  a  proof  of  the  debt  or  balance;  and 
that  the  assignees  should  transfer  the  dividend  ordered 
^  under  the  estate  of  the  three  to  the  estate  of  the  two.  £r- 
parte  Johns,  19th  August,  1802.    Cooke,  565. 

Metcalf  and  Jeys  were  partners,  and  Metcalf  carried 
on  a  distinct  trade.  They  became  bankrupts ;  the  part- 
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ncrahip  estate  was  indebted  to  Metcalfs  estate,  7144/, 
Lord  Eldon  ordered  it  to  be  proved. 

He  observed,  *•  the  course  of  the  authorities  has  been 
that  a  joint  trade  may  prove  against  a  separate  trade; 
but  not  a  partner  against  a  partner.  In  the  case  of  Shake*  ■ 
shafts  Stirrup  and  Salisbury,  Lord  Thurlow  went  upon 
this  distinction,  that,  where  there  is  only  one  partnership^ 
arranging  different  concerns  belonging  to  them  all,  in  dii^ 
ferent  ways,  for  the  benefit  of  different  parts  of  that  joint 
concern;  as  in  that  instance,  the  three  partners  carrying 
on  the  business  of  cotton  manufacturers  in  Lancashire, 

u 

and  two  of  them  in  London,  there  could  -not  be  proof  by 
the  three  against  the  two;  but  if  the  trades  are  perfectly 
distinct,  then  the  three,  as  cotton  manufacturers  in  Lan* 
eashire,  might  be  creditors  upon  the  separate  concern  of 
the  two,  as  ironmongers  in  London*  I  am  inclined  to 
abide  by  that  case,  and  Exparte  Johns.  Exparte  St.  Barbe, 
11  Fes.  413, 1805. 

Where  they  are  branches  of  the  same  trade,  then  it  is 
the  concern  of  the  whole,  and  the  partner  or  partners  car- 
rying on  a  branch  of  the  business  for  the  benefit  of  the 
whole,  must  be  considered  merely  as  their  agents. 

The  result  then  of  the  cases  is  ;  1.  That  money  lent  jutult  ofiht 
or  advanced  by  consent  between  partners  cannot  be  prov-  ^**^* 
ed  by  the  assignees  of  a  separate  estate  on  the  assignees  of 
a  joint  estate  agains^^he  other  estate.  And  with  respect  to 
money  lent,  I  should  conceive  the  rule  would  be  the  same, 
though  the  partnership,  and  the  partner  or  partners  ad- 
vancing or  receiving  the  money  carried  on  distinct  trades. 

2.  But  if  one  partner  takes  out  money  or  effects  froni 
thejoint  fund,  and  applies  it  to  his  private  use,  without 
the  consent  of.  the  firm,  the  assignees  of  the  partner- 
ship may  prove   the  debt  under  bis  separate  estate. 

3.  The  same,  I  presume,  would  be  true,  if  two  took 
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money  out  of  the  greater  partnership  fund,  and  applied 
it  to  their  distinct  partnership  fund;  but  that  case  bai 
not  yet  occurred. 

If  debtsare  contracted  in  their  respective  trades  byptrt- 
ners  carrying  on  distinct  trades,  these  may  be  proved. 

It  would  perhaps  be  more  simple  and  more  coofonni* 
ble  to  principles  and  the  first  decisions,  if  proof  bad  been 
allowed  in  all  the  cases. 

Lord  EUon  has  established  the  two  last  rules  differait- 
Jy  from  What  they  were  left  by  Lord  Thurlow* 

And  I  think  he  would  easily  have  found  reasons  to 
have  given  a  preference  to  the  decisions  of  Lord  ifairf* 
mche^'SLTi^  Lord  Bathurst  to  the  decisions  of  Lord  I%urh& 
with  respect  to  this  first  rule,  if  he  had  not  thought  be 
was  bound  by  the  authority  of  a  practice  continued  for 
some  years. 

The  remedy  in  a  court  of  equity  must  be  the  same  is 
all  the  cases :  it  is  strange,  then,  that  it  is  not  the  same 
in  bankruptcy. 

Jdams  and  Stewart  carried  on  business  as  sadiers  ifl 
London^  and  Adams  carried  on  a  distinct  trade  in  sad- 
iers' ironmwigery  in  Staffordshire.  The  house  in  LondoM 
owed  Jdams  3722/.  for  goods  sold. 

Adams  died,  and  a  commission  was  sued  out  against 
Stewart,  as  surviving  partner. 

The  petitioner  was  executor  of  thf  deceased  partner, 
he  applied  to  prove  the  debt  of  37^2^1  under  the  joiM 
estate. 

Lord  Eldon  said,  he  knew  no  case  where  a  sdvot 
partner  had  been  admitted  to  prove  against  creditors,  wbo 
have  a  demand  against  him.  In  the  case  of  a  firm  of  A. 
B.  C.  and  D.  proving  against  the  firm  of  A,  B.  C  and 
E.  the  first  firm  is  not  liable  for  any  joint  debts  with  tbe 
latter. 
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The  chancellor  ordered  that  an  account  should  be  taken 
of  the  joint  estate,  and  that  it  should  be  applied  to  the 
joint  debts. 

The  petitioner  might  make  a  claim  against  the  separate 
eatate  of  the  bankrupt;  but  if  the  joint  estate  was  defi- 
cient, the  consideration  of  the  petition  should  be  reserved, 
ind  the  costs  of  the  enquiry.  Esparte  Adorns^  I  Bjose^ 
105. 1813. 

This  was  the  case  of  a  solvent  partner  who  clearly 
x>uld  receive  nothing  till  all  the  joints  debts  were  paid^ 
IS  all  his  property  would  be  liable  to  make  up  their 
leficiency. 

A.  and  B.  were  partners,  B.  and  D.  were  partners.  A» 
iiid  B.  became  bankrupts ;  they  were  indebted  toB.  and 
D.  Lord  Eldon  ordered  that  D.  should  prove  the  debt 
inder  the  joint  commission,  and  that  an  account  should 
ye  taken  by  the  commissioners  of  the  joint  estate  and 
oint  debts  of  B.  and  D.  If  that  estate  had  been  soI« 
rent»  then  B.'s  share  of  the  surplus  after,  the  payment  of 
he  joint  debts,  would  have  belonged  to  B/s  separate  crei 
liters*    Esparte  Catesby. 


>ROOF   AFTER    AN   AGRCEMSNT   FOR   A   COMPOSITIOK. 

lAngaod  was  indebted  to  Btnnet  1700/.  for  which  it 
vas  agreed  that  Lingood  should  pay  eleven  shillings  in 
be  pound,  or  9482.  Is.  by  quarterly  payments  of  25/.  each. 
3e  paid  the  first  instalment  of  25/.  and  gave  two  notes  fos 
he  second,  payable  at  a  future  day. 

Lord  Hardwicke.  The  question  is,  whether  Beimei 
Might  to  be  admitted  a  creditor  for  948/.  \».  only,  which 
s  the  sum  due  upon  the  composition,  or  for  the  whde 
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Agreement  for  1700/.    JBenii^^'s  acceptance  of  the  two  notes  from  lii- 

s  eoinposition. 

good,  instead  of  the  money,  h  a  waiver  of  the  paitioi- 
lar  default  in  the  payment  of  this  instalment;  but  the 
question  is,  with  regard  to  the  defaults  which  have  becB 
made  since  Lingood  became  a  bankrupt.  Now  the 
general  rule  of  equity  with  respect  to  compositions  of 
debts,  has  been  rightly  laid  down,  that  the  court  will  not 
dispense  with  the  point  of  time  in  compositicMis;  for 
where  a  creditor  agrees  to  take  less  than  his  debt»  so  dot 
it  be  paid  precisely  at  the  day,  and  the  debtor  fails  of 
payment,  he  cannot  be  relieved.  Eq.  Cas.  ^br.  28.  setLl 
This  was  in  the  else  of  common  creditors  and  debtors; 
but  the  question  here  is  between  a  creditor  and  a  debtor 
who  becomes  a  bankrupt,  by  which  other  persons  are 
interested,  the  creditors  at  large. 

Upon  the  reason  and  justice  of  the  thing  it  would  be 
very  hard,  after  Mr.  Bennet  had  agreed  to  reduce  bis 
debt  to  eleven  shillings  in  the  pound,  if  he  should  not  be 
admitted  to  prove  the  whole  1700/.  Exparte  Bfnnei,%JA 
527.  1743. 

If  no  instalment  is  paid,  then  it  would  be  quite  detr 
that  the  creditor  upon  failure  of  the  covenant  or  contract 
would  be  remitted  to  his  original  right ;  unless,as  I  have 
known  it  done,  there  is  an  acknowledgment  in  the  coT^ 
nant  of  a  discharge  of  the  original  debt. 

An  agreement  to  take  less  in  lieu  of  the  whole  sum  by 
a  simple  contract  is  void  for  want  of  consideratioD. 
HeathcoU  V.  Crookshanks,  2  T.  R.  24, 

But  if  it  is  done  by  a  specialty,  then  there  could  be  do 
doubt  but  it  would  be  good,  provided  it  was  an  absolute 
discharge,  and  not  a  discharge  which  had  depended  upon 
a  condition  which  had  failed. 

In  the  case  above,  Exparte  Bennet,  it  is  omitted  to 
be  stated  that  the  instalment  received  should  be  deducted 
from  the  original  sum.  It  no  doubt  was  intended  by  Lord 
Uarduicke, 
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It  is  remarkable  that  we  have  no  other  case  upon  this  f^JSJ^^^. 
subject,  till  a  late  one  before  Lord  Eldon. 

Palmer  by  deed,  agreed  with  his  creditors  to  pay  them 
ten  shillings  in  the  pound,  and  they  agreed  to  accept 
three  promissory  notes  payable  at  different  future  days 
to  that  amount,  and  they  covenanted  to  discharge  him 
from  the  whole  of  their  debts,  if  the  promissory  notes 
were  duly  paid ;  but  if  the  notes  were  not  paid,  the  cove- 
nants should  be  void,  or  if  he  became  bankrupt,  that 
they  should  be  entitled  to  prove  the  amount  of  the  debt 
then  due. 

The  first  note  was  paid,  and  Palmer  then  l)ecame  a 
bankrupt. 

Lord  Eldon  said,  the  only  question  is,  whether  they  ' 
are  entitled  to  prove  what  is  due  in  law,  or  to  refund 
what  they  have  received ;  and  I  am  of  opinion  they  are  en« 
titled  to  prove  what  is  due  in  law,  because  it  is  a  contract 
independent  of  bankruptcy.  If  this  has  been  a  payment 
according  to  the  deed,  then,  according  to  the  deed,  they 
are  entitled  to  retain  it.  If  it  has  not  been  a  payment 
according  to  the  deed,  then  it  has  been  in  part  payment 
for  these  debts.  I  therefore  think  they  are  entitled  to 
prove  for  the  remainder  of  their  debts.  There  have  been 
several  cases  upon  deeds,  but  I  do  not  recollect  having  met 
with  one  like  this.     Exparte  Vere,  1  JRoie,  284. 1812. 

These  agreements  vary  much  in  their  terms  and  con- 
ditions. If  the  conditions  were  to  take  five  shillings  in  the 
pound  by  five  instalments,  or  the  agreement  to  bfB  void, 
and  the  creditors  had  received  four  instalments,  or  four 
shillings  in  the  pound,  it  seems  to  be  hard -that  the  old 
creditors  should  prove  sixteen  shillings  in  the  pound, and  • 
take  a  dividend  equally  with  the  new  creditors,  whose 
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property  alone  perhaps  creates  a  fund  to  produce  a  diyi- 
dend.  The  chancellor  ia  such  a  cnsc  might  perfaapi 
think  it  equitable  to  let  them  prove  the  whole  original 
debt,  paying  back  or  accounting  for  what  they  have  re. 
ceived,  or  permit  them  to  prove  only  one  fitth  of  the 
original  debt  with  the  new  creditors  at  their  election.  The 
old  creditors  would  have  no  reason  to  complain  ;  for  upon 
four-fiflhs  of  their  debts,  they  have  received  the  dividend 
they  contracted  for,  viz.  one  shilling  in  four. 
•■  Where  a  creditor  wishing  to  induce  another  creditor 
to  come  to  an  arrangement  with  the  bankrupt,  shewed 
hiin  a  list  of  the  bankrupt's  debts,  concealed  his  owd, 
but  no  arrangement  was  in  fact  made:  upon  a  petition 
by  that  creditor  that  he  who  made  the  concealment 
should  not  on  that  account  receive  a  dividend  with  himi 
Lord  EfdoH  dismissed  the  petition,  observing  that  it  it 
clear  that  a  person  dealing  with  another,  and  holding  out 
that  he  is  no  creditor,  shall  be  bound  by  thut  represeuta* 
tion;  but  in  all  the  cases  upon  thi^  head  something  has 
been  done — here  the  plans  entirely  failed.  Exparte  Oaif 
ly,  1  Rose,    13S. 


BY  APPRENTICES  AND  CBILDRSK. 

should  execute  the  deed,  with  a  coveuant  that  if  they 
were  not  paid  in  full  within  two  years  from  that  fund^  h^ 
would  pay  the  deficiency  within  one  month  after  the  ex- 
piration of  two  years. 

He  became  a  bankrnpt  within  the  two  years.  This  asii 
signment  was  not  itself  an  act  of  bankruptcy. 

Lord  Eldon  held  that  the  creditors  who  executed  the 
deed  were  entitled  to  the  produce  of  that  fund,  and  might 
prove  the  deficiency  also  under  the  commission.  ExpatU 
JUchardson,  14  Fes.  144* 


PROOF  BY  APPRENTICES  AND  CHILDREN. 

Where  a  master  becomes  a  bankrupt,  who  has  received 
an  apprentice  fee  with  an  apprentice,  it  is  not  very  clearly 
settled  yet  what  ought  to  be  done. 

When  such  a  case  came  first  before  Lord  Hardwicke, 
he  said,  the  most  equitable  method  is  to  allow  him  a  gross 
sum  out  of  the  bankrupt's  effects ;  and  commissioners 
of  late  years,  have  recommended  it  to  creditors  to  allow  it, 
and  in  my  opinion  very  rightly,  for  it  would  be  hard  to 
make  him  come  in  as  a  creditor  under  the  commission. 
Barwellv.  Ward,  1  Jtk.  261. 1744. 

In  the  next  case  80/.  had  been  given  as  an  apprentice 
fee  to  the  master  for  seven  years ;  at  the  end  of  one  year 
the  master  became  a  bankrupt :  upon  a  petition  to  Lord 
Hardzcicke^  to  receive  back  70/.  upon  searching  for  pre- 
cedents two  were  produced  in  Lord  Chancellor  King^s 
time,  and  two  in  Lord  Talbot's  time,  where  they  direct- 
ed an  apprentice  should  come  in  as  a  creditor  only  (after 
deducting  for  the  time  he  lived  with  the  bankrupt)  upon 
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the  remaining  sum,  and  he  ordered  that  he  should  be  ad** 
mitted  a  creditor  for  70/.  only.  Exparte  Sandby,  1  Jtk. 
149. 1745. 

This  is  now  the  rule,  viz.  to  admit  the  father  or  some 
one  in  hco  paretUis,  if  the  apprentice  is  under 
age,  to  prove  a  part  of  the  apprentice  fee  in  proportion 
to  the  time  remaining.  The  principle  must  be  (if  any) 
that  so  much  would  be  allowed  by  a  court  of  equity. 

How  the  covenants  of  the  apprenticeship  are  affected 
by  the  bankruptcy  of  the  master  has  not  yet  been  deter* 
mined,  I  apprehend  either  by  courts  of  law  or  equity. 
ThemraiDnof     When  a  child  earns  money  by  its  own  labour,  which  is 
a  child.  received  by  the  father,  who  becomes  a  bankrupt,  it  might 

be  permitted  to  prove  according  to  the  circumstances  of 
the  case. 

The  principle,  I  conceive,  would  be  this:  whatever! 
court  of  equity  would  have  compelled  the  father  when 
the  child  came  of  age  to  have  allowed  up  to  the  time  of 
bankruptcy,  so  much  the  child  would  be  allowed  to 
prove. 

Miss  MackliH  was  an  actress,  and  her  father  received 
her  pay  from  the  manager  of  the  theatre,  and  became  a 
bankrupt  Upon  a  petition  to  prove  the  amount  under 
her  father*s  commission,  Lord  Hardwicke  directed  an 
account  to  be  taken  of  what  the  father  had  received;  but 
to  avoid  the  expence  it  was  agreed  that  she  should  prove 
a  particular  sum.     Exparte  Macklin^  2  FVi.  675.  1755, 


AN    ATTORNEY'S    BILL. 


When  I  first  became  a  commissioner  it  was  the  prac- 
tice not  to  admit  an  attorney  to  prove  his  bill  under  the 
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commission  until  it  was  taxed,  if  it  were  for  such  busi* 
ness  that  he  could  not  have  brought  an  action  against 
the  bankrupt  till  he  had  delivered  his  bill  one  month, 
agreeably  to  the  2  Geo.  2.  c.  23.  s.  23.  The  attornica 
complain  much  of  the  hardship  of  getting  a  small  bill 
taxed,  where,  if  the  whole  is  allowed,  the  cost  of  the 
taxation  would  probably  amount  to  more  than  the  divi- 
dend. I  do  not  find  that  the  attention  of  any  chancellor 
has  ever  been  drawn  to  the  subject.  In  the  absence  of 
all  authority  my  present  practice  is  to  admit  the  bilK  of  . 
an  attorney  to  be  proved,  who  swears  to  the  fairness  and 
reasonableness  of  it,  unless  the  assignees  or  other  creditors 
object  to  it  and  require  it  to  be  taxed. 

An  attorney  may  sue  out  a  commission  upon  his, 
bill  before  it  is  taxed.  Exparie  Sutton, II  Fes*\63.  See 
I  Fol.  231. 

But  we  never  permithim  to  prove  it  afterwards  under 
the  commission  until  it  is  taxed. 


PROCEEDINGS    LOST. 

Where  the  proceedings  were  lost,  but  the  commission 
and  assignment  existed,  Lord  Eldon  directed  that  thecre-^ 
ditors  should  prove  their  debts  again. 

In  another  case,  where  the  proceedings  were  loSit,but  a 
list  of  the  debts  was  preserved,  which  was  sworn  to  be  a 
true  copy  by  the  person  who  had  made  it,  Lord  Eldon 
directed  the  commissioners  to  declare  dividends  upon  il>' 
and  to  act  upon  it,  as  they  would  have  dooe  upon  the! 
original  proceedings. 

In  the  first  volume,  p.  344,1  have  strongly  recommends 
ed  an  abstract  of  all  the  public  proceedings  at  GuildbflVl 
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to  be  made  and  preserved  for  the  use  of  all  partiei  utter 
ested  ineacb  coromUsion. 

One  advantage  would  be  3  security    against   accidents 
of  Ibis  nature,  wbicli  are  very  likely  to  occur. 


FRIENDLY    SOCIETIES. 

Offi<wof>  The  33  Geo.  3.  c.  54.  f.  10.  an  act  for  the  eQcoiing^ 

JJ^^'"''^''^^'' mentand  relief  of  friendly  societies,  provides  that  if  »J 
person  appointed  to  any  office  by  any  friendly  society, 
and  being  entrusted  with  any  monies  or  eflects,  beloog* 
ing  to  such  society,  or  any  securities  belonging  to  ibt 
same,  shall  become  a  baiikrupt,  his  assignees  sbaii 
within  forty  days  after  demand  by  the  order  of 
such  society,  or  the  major  part  of  them  assembled  it 
a  meeting  thereof,  deliver  over  all  things  belonging  to 
such  society  to  such  persons  as  such  society  shall 
appoint,  and  shall  pay  out  of  the  assets  or  effects  of 
such  person  all  sums  of  money  remaining  due,  whid 
such  person  received  by  virtue  of  his  said  oflTice,  before 
any  of  his  other  debts  are  paid  or  satisfied,  and  all  sucii 
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In  that  case  he  observed,  *'  if  these  friendly  societies 
expect  the  benefit  of  that  reiy  liberal,  and  perhaps  more 
liberal  than  just,  provision  of  the  legislature  in  ^heir 
fiivour,  that  all  creditors,  however  meritorious,  shall  be 
sacrificed  to  their  demand,  it  is  their  business  to  take 
theprotection  given  them  in  the  mode  in  which  it  is  direct* 
ed,  by  appointing  a  treasurer,  and  making  him  give  secu- 
rity  according  to  the  act"  Ibid. 

And  even  if  the  money  is  in  the  hands  of  a  treasurer  or 
officer,  if  he  does  not  hold  it  by  virtue  of  his  office,  but 
in  consequence  of  a  contract  upon  a  bond  or  note,  the 
society  cannot  have  the  benefit  of  this  statute.  Exparte 
Stamford  Friendly  Society,  15  Fe$.  M9. 


COSTS. 


In  what  cases  costs  may  be  proved  under  a  commission, 
see  1  Vol.p.  164. 

An  assignee.  Peck,  was  removed,  but  was  allowed  his 
costs,  which  were  to  be  taxed.  The  new  assignees,  gare 
him  a  written  undertaking,  to  pay  the  amount  of  them. 
Upon  this  he  brought  an  action,  no  defence  was  made,  he 
obtained  judgment  and  issued  executiopt  The  assignees 
piesented  a  petition  to  Lord  R^desdale,  that  all  might  be 
refunded,  but  the  amount  of  the  costs  taxed. 

Lord  Redeidale.  I  never  will  suffer  costs,  awarded  in 
bankruptcy,  to  become  the  subject  of  an  action^  whiok 
Sfe  to  come  out  of  the  fund,  over  which  I  should  lose 
all  Gontroul,  if  the  order  were  to  be  proceeded  on  else* 
where.  The  special  undertaking  of  the  assignees  makes 
no  diffsrencei  and  be  ordered  Mr*  Peck  and  bis  attpmey 
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Mr.  Taqffe  to  pay  all  the  costs  incurred*.  In  the  nuUterof 
Dillon,  2Sch.and  Lef.  110. 

The  chancellor's  jurisdiction  in  this  case  over  Mr. 
Taofft,  the  attorney,  is  more  clear  and  explicable  thao 
his  jurisdiction  over  Mr.  Ptcky  a  removed  assignee. 


HUSBAND  AND  WiFt. 

whommy  joia       jn  the  first  vol.  page  288,  I  have  stated  that  if  the 

m  Um  proof.  ^^ 

bankrupt  is  indebted  to  a  single  woman,   who   marries, 
that  her  husband  alone  cannet  sue  out  a  coDimission* 

The  court  of  KiBg*s  Bench  have  lately  so  decided. 
They  must  both  join  in  the  affidavit  of  the  debt  and  the 
petition.    Rumsei/  v.  George,  Man.  and  Selw.  176. 

They  must  both  therefore  join  in  the  proof  of  such  t 
debt. 

If  the  husband  were  indebted  to  the  bankrupt,  it  will 
follow  also  that  these  debts  cannot  be  balanced  or  set-off. 

If  the  bankrupt*s  wife,  whilst  single,  was  indebted  to 
A.  this  might  be  proved  under  hi^  commission,  and  if 
A.  is  indebted  to  the  bankrupt,  their  debts  I  should 
think  might  be  balanced. 

If  a  bond  or  a  debt  is  assigned,  the  proof  ought  to  be 
made  both  by  th^  assignor  and  the  assignee ;  the  assignor 
that  the  bankrupt  was  indebted  so  much  to  him,  and  tbit 
he  has  assigned  the  debt  to  the  assignee,  and  each  most 
depose  that  they  have  not  received  it,  or  any  satis&ctioQ. 
Exparte  Child,  1  Jtk.  111. 

If  the  assignor  would  not  coitie  to  assist  the  mssigoet, 
the  chancellor  probably,  upon  the  petition  of  the  assig- 
nee,  would  direct  the  commissioners  to  receive  his  proof 
alone.  But  I  do  not  think  the  commissioners  ought  to  tA- 
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-   •  » 

tftil  his.proof  alone  without  a  Bpecial  order  front  tb» 
chancellor. 

Conway  and  Co.  paid  the  debt,  as  a  surety  after  the  W*^^  ,^, 

_  -^  r  »  J  bought,  I19W » 1 

bankruptcy  of  Lloyd,  in  consequence  of  which  thebank«>iiiobejpcpT«d. 
rupt  became  indebted  to  them » and  they  as  his  surety  by 
49  Geo,  3.  c.  121.  5.  8.  were  entitled  to  prove  under  his 
commission.  Convoy  and  Co.  sold  or  assigned  their  debt. 
Lord  Etdon  is  made  to  say,  that  the  purchaser,  when  he 
advanced  the  money,  purchased  all  their  remedies  and  ad« 
vantages,  and  therefore  he  is  entitled  to  prove  in  their  nomeu 
Exparte  Llo^d,  I  Rose,  4. 

:  I  cannot  but  suspect  that  the  reporter  has  misconceived 
what  Lord  Eldon  said ;  or  the  Lord  Chancell^^  if  he  so 
expressed  himself,  said  this  inadvertently.  There  is  no 
instance  of  one  man  swearing  in  the  name  of  another. 
It  seems  to  be  the  common  case  of  assignor  and  assignee. 

But  the  chancellor  might  think  from  the  affidavits  be* 
fore  him  the  assignee  might  prove  alone.  I  humbly  coa« 
ceive  in  such  a  case  he  must  prove  in  hit  own  name^  but 
under  a  special  deposition  stating  all  the  circumstances, 
and  then  in  his  own  name  he  would  exercise  all  the  rights 
of  a  creditor. 

So  a  trustee  and  a  cestui  que  trust,  ought  to  join»  and  Timttoet. 
the  trust  deed  ought  to  be  exhibited. 

If  there  are  more  trustees  than  one  they  ought  all  to 
Join,  as  they  ought  all  to  join  in  giving  a  discharge. 
.    So  also  a  bankrupt  and  his  assignees  ought  to  join  in  the  Banknipi  tod 
proof:  that  has  always  been  the  practice ;  and  they  ought  ^' 
to  join  in  signing  the  certificate;  for  each  party   has  au 
interest  in  the  increase  of  the  dividends. 

It  is  not  an  unfrequent  practice  in  the  country  for  assign 
nees  of  a  bankrupt  to  sue  out  a  commission  against  adeb« 
tor  of  the  bankrupt  without  joining  their  bankrupt. 

The  assignees  alone  have  the  same  remedy  fully. and 
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htwfully  in  all  respects  and  purposes  to  recover  a  debt, 

which  the  bankrupt  had  by  1  Jac.  r.  15.  5.  13. 

A^igiMM  oDfiit     But  it  may,  I  thiiik,be  justly  doubted,  whether  tbey  are 

dntaeonul^cfeditoni  within  the  meaning  of  the  6  Geo.  8.  c.  dO.«,S3i 

^'^  Who  are  to  petition  and  make  an  affidavit  of  the  truth  and 

leality  of  their  debts.    It  will  be  difficolt  for  them  to 

make  the  affidavit  without  the  assistance  of  the  bank* 

rupt. 

Assignees  frequently  do  it;  the  subject  has  nerer  yet 
attracted  tlie  notice  of  the  chancellor  or  a  court  of  law. 

If  assignees  in  an  action  intend  to  anest  the  debtor,  tht 
bankrupt  must  join  with  them  in  the  affidavit  of  the  debt; 
and  the  bankrupt's  affidavit  alone  will  not  be  suffideit 
Smith  V.  Barclaiff  3  Bos,  and  P.  219. 
K«ecutor,  ^^*^  Hotdwicke  declared  "  that  an  executor  as  he  acts 

in  autre  droit,  being  a  bankrupt,  does  not  take  away  tht 
right  of  executorship,  and  therefore  strictly  he  mar  be 
the  proper  hand  to  receive  it ;  but  however  in  such 
a  case  I  ought  to  secure  the  efl'ects  of  the  testator,  mi 
therefore  I  will  appoint  a  receiver  to  whom  the  asaigiwes 
of  this  commission  shall  account,  ft>r  so  much  as  tbey 
have  got  in  of  Hitgbes's  testators  assets/*    Expmit  NB^ 

1  Atk.  101. 1742. 

JJankruptproT-  The  bankrupt  was  an  executor.  Upon  the  petitioD  rf 
•wVS^iLii!  •  creditor  of  the  testator,  the  bankrupt  was  permittedliy 
•»«•  Lord  Thurlow  to  prove  the  debt  under  his  own  commis* 

sion;  but  the  asisignees  were  ordered  to  pay  the  divi- 
dends into  the  bank  till  further  order.    Exparle  Ledt, 

2  Bro.  596. 1789. 

Where  two,  Shakeshafi  and  Kempsofi,  were  executore  in 
trust  for  others,  and  the  two  executors  sold  out  stock  be- 
longing to  the  testator,  2000/.  3  percettts^  which  KempsoB 
permitted  Shalceshqfi  to  apply  to  his  own  use,  SAakakffft 
died  insolvent,  and  Kempson  became  a  bankrupt. 
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f,       Lord  Thurlow  said,  it  was  in  a  rule  in  equity^  that  trattees  bow 

where  a  trustee  had  made  use  of  a  trust  fund,  he  might  be  ^^  "*'«^°^- 
ii  compelled  either  to  replace  the  fund,  or  to  account  for 
:l  Mrbat  he  had  made  of  it,  at  the  election  of  the  cestui  que 
^  trust;  and  he  ordered  that  the  legatees  or  ctstui  que  trust 
I  might  be  permitted  to  prove  the  price  of  the  stock  at  the 
I  time  of  the  bankruptcy  (it  having  risen,)   and  the  assign 
nees  were  to  pay  the  dividends  into  the  bank,  subject  ta 
^  further  others^     Eiparte  Shakeshefl,  3  Bro.  197^  1791* 
I      When  the  executorship  was  disputed  in  the  ecclesias-  Dindends  iwUl 
^  tical  court,  and  one  of  the  executors  became  a  bankrupt*"*^****   "  * 
^  who  was  indebted  to  the  testator,  the  other  executor  was 
^  admitted  to  prove  the  debt,  but  the  dividends  were 
to  be  paid  into  the  bank  till  further  order.  Erparte  Shake- 
,j  thqfi,  3  Bro.  198.  1791* 

^     In  cases  where  the  bankrupt  is  an  executor  or  admi- 
^nistrator,    and  has  mixed  the    testator^s  or    intestate^s 
estate  with  his  own,  the .  com  missioners  ought  not  to 
^  admit  the  proof,  but  refuse,  that  there  might  be  an  ap- 
plication to  the  chancellor,  who  will  make  a  special  order 
according  to  the  circumstances  of  the  case     In  some 
cases  the  chancellor  might  think  it  proper  that  the  as- 
signees should  join  with  him  in  the  proof,  for  if  the  chan« 
^  cellor  orders   him  to  prove  alone,    the  commissioners 
^  must  of  course  afterwards  permit  him  to  sign  his  own 
^   certificate. 

Proof  by  sureties.  See  49  Geo.  3. 121,  s-  8. 
Proof  of  debts  not  payable  at  the  time  of  bankruptcy 
See  49  Geo  3.  c.  121.  s.  9. 

Executory  contracts    See  the  same. 
Proof  of  Rent,     See  49  Geo.  3.  e.  121.  s.  19.. 
Proof  of  the  value  of  annuities.     See  49  Geo.  3.  c.  121* 
^.17. 
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Mntnai  debts        ^^^^^   ^^  it  further  enacted  that  iii  all  cases  in  Khicb, 
aiidrrwiiu       unJcr  commissioDS  of  bankrupt  hereafter  to  be  issuedjt 

may  m  seto.t  * 

potwith«uiid-    ghaii  appear  that  there  hjis  been  mutual  credit  eiveo  by 

Wf;  •  secret  '  "^  o  * 

act  of  bank-      the  bankrupt,  and  any  Other  person.  Or  mutual  debts  betweet 
^^  ^'  the  bankrupt  and  any  other  pei-son,  one  debt  or  demiod 

may  be  set  oiT against  another,i\ot\vithstanding  any  prior 
act  of  bankruptcy  committed  by  such  baukrupt  before 
*  the  credit  was  given  to,  or  the  debt  was  contracted  by, 

such  bankrupt,  in  like  manner  as  if  no  such  prior  act  of 
bankruptcy  had  been  committed,  provided  such  credit 
wab  given  to  the  bankrupt  two  calendar  months  before 
the  date  and  suing  forth  of  such  commission,  and  profid- 
ed  the  person  claiming  the  benefit  of  such  set-off  bad  not, 
a\  the  time  of  giving  such  credit  any  notice  of  any  prioract 
of  bankruptcy  by  such  bankrupt  committed  ;.  or  that  be 
was  insolvent  or  had  stopped  payment :  Provided  alwavsi 
that  the  issuing  of  a  commission  of  bankrupt  against  such 
bankrupt,  although  such  commission  shall  afterwards  be 
superseded,thestrikinga  docket  for  the  purpose  of  issuiogi 
commission  against  such  bankrupt,,  whether  any  cotnmis* 
sion  shall  have  actually  issued  thereupon  or  not,  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy  for  the  pur- 
poses of  this  act,  if  it  shall  appear  that  an  act  of  bauk-* 
ruptcy  had  been  actually  committed,  at  the  time  of 
issuing  such  commission  or  striking  such  dockeL 


No  case,  which  I  have  seen  or  heard  of  has  yet  beco 
decided  under  the  first  part  of  this  section. 

Lord  El/enborough  held,  at  tiisi  prius,  that  if  a  commit 
sion  were  sealed,  though  it  was  afterwards  superseded 
without  being  opened,  it  was  notice  of  an  act  of  bank- 
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ruptcy  under  this  statute.      Watkins  v.  Maund,   3  Camp. 
808.1812. 

It  i«  expresnly  so  declared  by  the  statute. 

I  should  think  the  meaning  of  this  part  of  thit  section 
is  this,  viz.  where  there  is  an  act  of  bankruptcy  and  a 
commission  sued  out,  even  if  the  commission  is  super- 
seded^then  that  act  of  bankruptcj'  shall  have  precisely  the 
Bame  etTect  and  operation  as  it  would  have  done,  if  this 
act  of  parliament  had  never  been  passed. 

The  following  case  upon  the  general  law  of  balancing 
accounts  in  bankruptcy,  may  be  inserted  here. 

All  the  partners  of  the  Pontefract  Bank  became  bank-  Not»»rerive(i 
ruptsbut  one.    The  solvent  partner,  and  the  assignees  of^.ptcy  ofcme' 
each  bankrupt,  brought  an  action  against  a  debtor  of  the  ^'l^f'oc""'* 
]>aFtBersbip.  His  defence  w*as  a  set-off.  It  appeared  that 
the  notes  he  endeavoured  to  set  off,  were  purchased  by 
bim  at  an  undervalue  after  the  bankruptcy  of  the  bank- 
jrupts. 

The  court  of  King's  Bench  held  that  they  could  not 
te  set  off.  The  effect  was  the  same  in  the  case  of  balanc- 
ing a  debt  in  bankruptcy,  if  a  bill  or  note  was  received 
after  the  bankruptcy  of  one  of  the  partners,  as  if  it  had 
been  received  after  the  bankruptcy  of  all. 

It  is  an  important  case.     It  is  not  yet  reported. 

But  an  action  might  have  been  brought  upon  these  bills 
against  the  solvent  partner  and  the  bankrupts. 


46  Geo,  3.  c.  135.  s.  4, 

IV.  And  be  it  further  enacted,  that  all  persons  against  CertiGcates 
whom  any  commission  of  bankrupt  shall  hereafter  issue,  J^I^.^Vi/p^'fior 
and  who  shall  be  dulv  found  bankrupts  under  the  same,  **^^,"  provabi 
ehall  upon  obtaining  his,  her,  or  their  certificate  be  dis-***^* 
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« 

charged  of  and  from  all  debts  by  this  act  made  prorethle 
under  such  commission,  and  shall  have  the  benefit  of  the 
several  statutes  now  in  force  against  bankrupts,  in  like 
manner  to  all  intents  and  purposes  as  if  such  secret  acts  of 
bankruptcy  had  not  been  coqainitted  prior  to  the  contract* 
jug  of  such  debts* 


m^ 


Debts  to  the 
king. 


It  is  not  probable  that  any  decision  will  depend  upon 
this  section. 

It  is  generally  but  not  universally  true  that  the  certifi- 
cate is  a  bar  to  all  debts,  which  may  be  proved  under  the 
commission. 

The  officers  of  the  crown  now  frequently  prove  debti 
due  to  the  king,  but  the  bankrupt  is  not  discharged  from 
the  obligation  to  pay  the  remainder  by  bis  certificate. 
See  I  FoL  p,  304, 


4^  Geo.  3.  c.  135.  s.  5. 


Commifsioni        V.  And  be  it  further  enacted,  that  uo  comnaiiiion  of 

of  bankruptcy 

thaiinot  be  bankrupt  that  shall  be  hereafter  issued,  shall  be  avoided 
•eTrei  act  of"^  or  defeated  by  reason  of  any  act  of  bankruptcy  having 
commiM^i,e-  *^^"  committed  by  the  person  or  any  of  the  persons  against 
fore  contracting  whom  such  commissiou  shall  have  issued,   prior  to  ibe 

the  petitioning  "^ 

creditor's uebt.  Contracting  the  debt  of  the  creditor,  or  any  of  the  cre- 
ditors, upon  whose  commission  such  commission  shAJl 
have  issued,  if  such  petitioning  creditor  had  not  any 
notice  of  such  act  of  bankruptcy  at  the  time  when 
the  debt  to  him  was  contracted ;  but  that  such  com- 
mission of  bankrupt  and  all  the  proceedings  under 
the  same  shall  be  valid  and  efTectual  to  all  intents  and 
purposes,  notwithstanding  that  such   prior   act  or  acts 
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f  oF  bankruptcy  shall  have  been  committed  by  such  bank« 
i;  rupt. 


Before  this  section  if  there  had  been  an  act  of  bankniptcj^ 
before  the  petitioning  creditor's  debt, and  a  sufficient  debt 
existing  to  support  a  commission  upon  that  act  of  bank- 
ruptcy ,the  chancellor  would  have  superseded  thecommis* 
sion ;  and  if  a  commission  had  been  sued  out  upon  the 
first  act  of  bankruptcy,  the  creditors  only,  whose  debts 
were  contracted  previously  to  the  first  act  of  bankruptcy 
could  be  admitted  to  prove  and  receive  a  dividend  under 
it. 

If  a  debt  is  contracted  upon  credit  without  a    written  Petitioniing 
security,  the  time  of  which  does  not  expire  till  after  the  before  mo  act  of 
act  of  bankruptcy  is  committed,  upon  which  the  com- '**"*"'P^* 
mission  is  sued  out,  the  commission  cannot  be  sustained. 
Lord  £//en&orot<gA  held  there  must  still  be  a , petitioning 
creditor's  debt,prior  to  an  act  of  bankruptcy-ifeToss  v.  Smithy 
I  Camp.  4S9, 

In  a  case  where  there  was  an  act  of  bankruptcy,  and  a 
sufficient  previous  debt,  then  a  bill  of  sale  of  personal 
property,  after  that  the  petitioning  creditor's  debt  was  ' 

contracted,  after  that  an  act  of  bankruptcy,  and  then  a 
commission,  dated  within  two  calendar  months  after  the 
bill  of  sale;  the  commission  could  not  be  superseded  by 
force  of  this  section  ;  but  the  question  was  whether  the  bill 
of  sale  was  valid  under  the  first  section  of  this  statute* 
Lord  Eldon  was  of  opinion  that  it  was  void,  but  a  case  wan 
made  for  a  court  of  law.    Expartt  Bonuu 
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49  Geo.  IIL  Cap.  121.  1S09- 
jln  act  to  alter  and  amend  the  taws  relating  to  lankrupH* 

VaH  of  the  46 

Geo,  3.  c.  135.       Whereas  by  an  act  of  parliament  passed  in  the  forty- 
f.   .  repeaJea.   gj^j^fj  ygg^  ^f  ^)^^  reign  of  his  present  majesty,  intituled, 

"  An  act  to  amend  the  laws  relating  to  bankrupts/'  it  is 
amongst  other  things  provided  that  the  striking  of  a 
docket  for  the  purpose  of  issuing  a  commission,  whether 
any  <  ommission  shall  have  actually  issued  thereupon  or 
not,  shall  be  deemed  iiotice  of  a  prior  act  of  baqkruptcy, 
for  the  purposes  of  the  said  act,  if  it  should  appear'tbataa 
act  of  bankruptcy  had  been  actually  committed  at  the 
time  of  striking  such  docket;  and  whereas  the  aforesaid 
provision  in  the  said  act  hath  not  been  attended  with  the 
good  effects  which  were  expected  therefrom  ;  but  be  it 
enacted  by  the  knag's  most  excellent  majesty,  by  aod 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,    and  commons,  in  this  present  parliament  as- 

.  sembled,  and  by  the  authority  of  the  same,  that  the  said 

act,  so  far  as  the  same  is  herein  before  recited,  shall  be, 

V  and  the  same  is  hereby  repealed. 

This  properly  repeals  part  of  the  third  section  of  the 
46  Geo.  3,  which  makes  striking  a  docket  notice  of  ao 
act  of  bankrupt.  The  docket  book  is  seldom  perused  by 
any  one  except  attornies  or  their  clerks ;  and  I  do  not 
know  where  a  knowledge  of  a  commission,  which  has 
never  appeared  in  the  Gazette,  can  be  derived  but  from 
the  same  obscure  source. 

49  Geo.  3,  c.  121.  s.  2. 

Eneeaiioiit  and      H-  And  be  it  further  enacted  by  the  authority  afore. 

Ifte^a secret    ***^»  ^^^^ '"  ^'*  c?l^g%  of  Commissions  of  bankrupt  here- 

•rtofUnk-      nfter  to  be  issued,  all  executions  and  attachments  against 

the  lands  and  tenements  and  goods  or  chattels  of  tbebaok* 

Tupt,  6ofia/7c/6  executed  or  levied  more  than  two  caleq^ 
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dar  months  before  the  date  and  issuing  of  sucb  commis« 
sion,  shall  be  valid  and  effectual,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankrupt,  in 
like  manner  as  if  no  such  prior  act  of  bankruptcy  had 
been  committed :  provir^d  the  person  at  whose  suit  such 
execution  or  attachment  shall  have  issued,  had  not  at 
the  time  of  executing  or  levying  the  same,  any  notice  of 
any  prior  act  of  bankruptcy,  by  such  bankrupt  commit* 
ted,  or  that  he  was  insolvent,  or  had  stopped  payment, 
provided  always  that  the- issuing  of  a  commission  of  bank- 
rupt,  although  such  commission  shall  afterwards  besuper* 
seded,  shall  be  deemed  such  notice,  if  it  should  appear 
that  an  act  of  bankruptcy  had  been  actually  committed  at 
the  time  of  issuing  such  commission. 

Lord  Ellenborough  decided,  at  uhi  prius^  that  where  the 
slieriff  had  taken  the  bankrupt's  goods  in  execution  after 
a  secret  act  of  bankruptcy  more  than  two  calendar 
months  before  the  date  of  the  commi?.sion,  the  executioo 
was  not  protected  by  the  46  Geo.  3.  c,  135.  s.  1. 

He  said  there  was  no  pretence  to  csill  it  a  payment  by 
the  bankrupt,  and  that  transactions  protected  by  that 
section,  were  evidently  transactions  in  the  ordinary  course 
pf  business,  not  transactions  carried  on  through  the  medium 
of  legal  process.    B/ogg  v.  Phillips^  2  Camp,  12Q.  1809. 

In  consequence  of  that  decision  this  section  was  in« 
troducedy 

49  Geo.  3.  c.  121.  s.  3. 
in.  And  whereas  by  an  act  of  parliament  made  in  the  Where  the 
ijifthyearof  the  reign  of  his  late  majesty  king  George  thcpiacethe 
second,  intituled,  ^fi  act  (a  prevent  the  committing  of  frauds  ^^^^^ 
by  bankrupts,  it  is  amongst  other  things  enacted,  that 
before  the  creditors  of  any  bankrupt  shall  proceed  to  the 
cboice  of  assignees  of  the  bankrupt's  estate,  the  major 


49  Geo.  IIL  c.  191.  1809« 

part  in  value  of  the  said  bankrupt's  creditors  then  present, 
shall^  if  they   think  fit,  direct  in  which  manner,   how, 
and  with  whom,  and  where  the  monies  arising  by  and 
to  be  received  from  time  to  time  out  of  the   bankrupts 
estate,  shall  be  paid  in  and  remain,  until  the  same  shall 
be  divided  amongst  all  the  creditors,  as  by  that  act  direct* 
ed;  to  which  rule  and  direction  every  such  assignee  and 
assignees  afterwards  to  be  chosen  are  to  conform,  asof^ 
as   one   hundred    pounds  shall   be  got  in  and   receiv« 
ed  from  such  bankrupt's  estate,  and  are  thereby  indem- 
nified for  what  they  do  in  pursuance  of  such  direction  of 
the  said  creditors  as  aforesaid;  and  whereas  the  creditor! 
of  bankrupts  do  not  in  all  cases  avail  themselves  of  tbe 
said  power  given  them  by  the  said  recited  act;    and 
whereas  the  aforesaid  direction  of  the  said  act  has  been 
in  many  instances  disobeyed  by   the  assignees  of  the 
estates  of  bankrupts,  who  have,  notwithstanding  such 
direction,  kept  in  their  hands  or  employed  for  their  own 
benefit,  large  sums  of  money,  part  of  the  bankrupt's 
estates ;   be  it  enacted,  by  the  authority  aforesaid,  that 
from  and  after  the  passing  of  this  act,  if  in  any  case  the 
major  part  of  the  creditors  of  any  bankrupt  shall  not,  be- 
fore they  shall  proceed  to  the  choice  of  assignees  of  tbe 
bankrupt's  estate,  direct  in  what  manner,  how,  and  with 
Iv'hom,  and  where  the  monies  arising   from  the  bank* 
rupt's  estate  shall  be  paid  in  and  remain  in  pursuance  of 
the  power  given  to  them  by  the  said  recited  act,  it  shall  be 
lawful  for  the  commissioners,  or  the  major  part  of  them, 
and  they  are  hereby  required  immediately  after  the  com- 
missioners shall  have  proceeded  to  the  choice  of  assig* 
iK'es,  and  at  the  same  meeting,  to  direct  in  what  man* 
hCT,  how,  and  with  whom,  and  where  the  monies  arising 
by  and  to  be  received  from  time  to  time  out  of  the  bank- 
rupt's estate  shall  be  paid  in  and  remain   until  the  same 
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ehall  be  divided  amongst  the  creditors,  as  by  the  said  recite- 
ed  act  is  directed,  to  which  rule  and  direction  the  assign 
nee  or  assignees  of  the  bankrupt's  estate  shall  confonn, 
as  often  as  one  hundred  pounds  shall  be  got  in  and  re« 
ceived  from  such  bankrupt's  estate,  and  shall  be  and  are 
hereby  indemnified  for  what  they  shall  do  in  pursuance 
of  such  directions  of  the  said  commissioners  as  aforesaid; 
provided  that  it  shall  not  be  lawful  for  the  commissionera 
to  direct  such  monies  to  be  paid  into  the  hands  of  the 
said  commissioners,  or  into  any  banking  house  or  other 
house  of  trade  or  business  in  which  the  commissionera 
or  any  of  them,  or  the  solicitor  to  the  commission,  are, 
or  is  interested  or  concerned  as  a  partner  or  partners,  or 
otherwise. 

This  section  did  not  seem  to  be  necessary,  as  it  was 
expressly  directed  by  Lord  Loughborough's  order  in  1794* 
tvhere  the  creditors  do  not  elect  a  banker,  that  there  shall 
be  a  covenant  inserted  in  the  assignment  by  the  commit* 
aionera  that  the  money  shall  be  paid  into  the  bank  of  Eng-* 
land.  That  still  remaining  in  force,  the  commissioners 
can  have  no  choice  under  this  section. 

Lord  Eldon  had  censured  commissioners  and  solicitoi*s 
to  the  commission  for  placiug  the  bankrupt's  money  in 
banking  houses  in  which  they  had  a  concern.  See  Re- 
gulations,  6VesA.  and  Exparte  Lacey^Q  Ves.  721. 

The  only  difference  in  that  respect,  in  England^  I  con- 
ceive, would  be  this;  that  before  the  statute  they  might 
by  the  Chancellor  have  been  censured  and  removed;  since 
this  act  they  may  be  indicted  for  a  misdemeanor,  it  being 
a  common  law  misdemeanor  to  act  contrary  to  the  pro- 
hibition of  a   statute.  Affignefsdfs. 

^^^^^^g^^^^  obeying  sacb 

directions  to  be 
49  Geo.  3.  C.  121.  sec. 4.  charged  20  per 

And  be  ft  further  enacted  by  the  authority  aforesaid,  jponeyother- 
Tbat  from  and  alter  the  passing  of  this  act,  in  all  cases  empiliJiSldr^  **' 
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i-n  which  any  assignee  or  assignees  of  any  bankrupt*  s  estate 
shall  wilfully  retain  in  his  or  their  han(ls,or  otherwise  era- 
ploy  for  his  or  their  own  benefit,   any  sum  or    sums  of 
money,  part  of  the  estates  of  such   bankrupts,    contrary 
to  the  aforesaid  directioq  of  the  said  recited  act  passed  io 
the  fifth  year  of  the  reign  of  King  George  the  second,  or 
of  the  aforesaid  direction  in  this  act  contained,  he  or  the? 
shall  be  charged  in  his  or  their^ccounts  with  theestatesof 
such  bankrupts,  with  such  sum  or  sums   of  money  as 
shall  be  equal  to  the  amount  of  interest,  computed  at  the 
rate  of  twenty  pounds  per  centum   per  annum,  oo  all 
such  sums  of  money  so  retained  or  employed  by  him  or 
tliein  for  the  time  or  times  during  which  he  or  they  shall 
have  so  retained  or  employed   the. same  contrary  to  the 
said  direction  of  the  said  acts  or  either  of  them  :   and  ths 
commissioners  of  bankrupts  are  hereby  required  to  charge 
such  assignee  or  assignees  in  their  accounts  with  suci) 
sum  or  sums  of  money  accordingly. 

Lord  llardwicke  ordered  assignees,  who  were  making 
a  private  advantage  of  the  bankrupt's  efi'ects,  to  pay  four 
per  cent,  ihe  interest  allowed  at  that  time.  Exyartt  Loite, 
1  Jilc.  90. 

Lord  Hosslj/n  ordered  an  assignee  who  mixed  the 
bankrupt's  property  with  his  own,  and  kept  it  at  his 
banker's,  to  pay  five  per  tent,  interest  Treves  v.  2anr«s- 
lend,  1  Bro,  :JS4. 
i^n  irccountant  The  assignees  have  no  allowance  for  their  trouble.  If 
ihcaslisuees.  ^'^^y  ^^'^^^  ^^  employ  an  accountant  to  assist  them,  tbey 
ought  to  obtain  the  consent  and  approbation  of  the 
creditors,  otherwise  the  commissioners  will  have  a  diflTi* 
culty  in  allowing  the  expence  in  their  accounts.  If  the 
conunissioners  charge  the  assignees  20/.  per  cent,  they 
ought  npt  to  divide  it  the  same  da^^ ;  the  assignees 
ought  to  have  an  opportunity  of  appealing  to  the  Chau- 
cellor. 


i 
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And  for  the  purpose  of  ascertainmg  in  what  manner  the  Cbittnrissioiieirs 
money  which  shall  from  time  to  time  come  to  the  hands  of  aividpod  tui  a 
such  assignee  or  assignees  has  been  employed,  the  com-  ^'"*ri',^"w^ 
missionersshallinnocasedeclareadividenduponadmission  madeuponoath 

by  ihe  as- 

only  of  a  certain  sum  in  the  hands  of  the  assignees^but  shall  sigoees,  &c. 
require  such  assignee  or  assignees  to  deliver  upon  oath  a 
true  statement  in  writing  of  all  the  sums  of  money  re- 
ceived by  such  assignee  or  assignees,  and  when  received 
by  bim  or  them  respectively;  and  on  what  accounts  and 
how  employed,   and  shall  examine  such   statement  and 
compare  the  receipts  with  the  payments,  and  ascertain 
what  balances  have  been  from  time  to  time  in  the  hands 
of  such  assignee  or  assignees  respectively,  and  shall  in^ 
quire  for  what  reason  any  sum  appearing  to  be  in  the 
bands  of  such  assignee  or  assignees  ought  to  be  retained, 
and  thereupon  shall  declare  a  dividend  on  the  remaining 
sum,  specifying  in  their  order  the  sum  so  allowed  to  be 
retained,  and  the  grounds  on  which  they  may  conceive  it 
proper  that  the  same  should  be  retained,  and  not  divided 
amongst  the  creditors. 

All  this  was  the  dutv  of  the  commissioners  before  the 
passing  of  this  statute,  except  that  they  used  todivideat 
the  first  dividend  what  the  assisjnees  admitted  to  be  in 
tbefr  hands,  without  always  administering  an  oath  to  them. 
But  at  a  final  dividend  they  were  always  sworn  to  the  truth 
of  their  account,  and  some  commissioners  also  made  them 
answer  upon  oath  upon  every  other  occasion.  By  taking 
a  balance  at  different  times,  the  commissioners  can  see 
whether  the  assignees  have  incurred  the  penalty  of  the 
former  section* 
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49  Geo.  3.  c.  121.  s.  6. 

ifaisigneesbe-  Provided  always,  and  be  it  further  enacted  by  the  au« 
having  100/.  of  thorily  aforesaid,  that  from  and  after  the  first  day  of 
l»t«u^°their^'*  January,  one  thousand  eight  hundred  and  ten,  in  case  any 
^"irhL^^M^  commission  of  bankrupt  shall  issue  against  any  person 
Ue  paymeot.     who  isor  shall  be  an  assignee  of  the  estate  and  effects  of 

any  bankrupt,  and  whoshall  at  the  time  of  such  commis- 
sion issued  against  him,  be  indebted  to  the  estate  of  the 
bankrupt,  of  whose  estate  and  effects  he  was  an  assignee 
to  the  amount  of  one  hundred  pounds  or  upwards,  in  re- 
spect of  money  come  to  his  hands  as  such  assignee,  and 
wilfully  retained  or  employed  by  him  for  his  own  benefit, 
the  certificate  of  conformity,  which  may  be  obtained  by 
such  assignee  so  becoming  bankrupt  as  aforesaid,  shall  only 
have  the  effect  of  freeing  the  person  of  such  person  fromar* 
rest  and  imprisonment ;  but  the  future  estate  and  effects  of 
every  such  person  shall  remain  liable  for  so  much  of  his 
debt  to  the  estate  of  the  bankrupt  of  whose  estate  and  ef- 
fects he  was  an  assignee,  as  shall  not  be  paid  by  dividends 
under  the  same  commission,  together  with  lawful  interest 
for  the  whole  debt,in  like  manner  as  if  he  had  not  obtained 
his  certificate;  the  tools  of  trade,  the  necessary  household 
goods  and  furniture,  and  necessary  wearing  apparel  of 
such  bankrupt  and  his  wife  and  children,  only  excepted. 


Till  the  whole  debt  is  paid  by  such  an  assignee,  who 
viust  of  course  be  removed,  there  cannot  be  a  final  divi- 
dend of  the  bankrupt's  estate  to  which  be  is  indebted. 
But  the  assignees  might  sell  and  assign  that  contingeut  in* 
terest,  by  which  means  the  bankrupt's  accounts  might 
be  fiiiidhed. 
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49  Geo.  3.  c.  1^1.  s.  7. 
Provided  always  and  be  it  enacted,  that  it  shall   be  CommrBsiooerv 
lawful  for  the  commissioners,  upon  the  application  of  the  ^oLy  wSVin 
assignees,  or  of  any  five  or  more  of  the  creditors  who  have  ooi»nkrupt»i 

J     1     •      I  1  1         I  estate  to  be  i« ; 

proved  their  debts  under  the  commission,  on  notice  given  fefied'in  ec-  ' 
to  the  assignees  of  such  intended  application,  when  and  *^^^*' 
as  often  as  it  shall  appear  to  the  said  commissioners  ex* 
pedient  and  beneficial  to  the  estate  and  effects  of  any 
bankrupt,  that  the  money  so  paid  in  to  any  person  or  per- 
sons as  aforesaid  for  the  purpose  of  being  divided  amongst 
the  creditors,  or  any  money  retained  to  answer  any  claim 
'which  mjiy  have  been  duly  entered  upon  the  proceedings 
under  the  said  bankruptcy,  or  any  dividends  ordered  to  • 
be  retained  by  the  assignees  should  be  laid  out  at  interest, 
to  order  and  direct  that  the  whole  or  any  part  of  such 
money  shall  be  invested  in  the  purchase  of  exchequer* 
bills  for  the  benefit  of  such  creditors  and  claimants,  and 
to  direct  where  and  with  whom  such  exchequer  bills  shall 
be  kept  for  safe  custody,  and  to  cause  such  exchequer 
bills  to  be  sold  when  it  shall  appear  to  them  necessary  and 
proper,  and  to  direct  the  proceeds  thereof  to  be  again 
laid  out  in  the  purchase  of  exchequer  bills',  or  to  be  ap« 
plied  for  the  benefit  of  the  creditors  and  claimants  accor4« 
log  to  their  several  interests,  as  to  the  said  coinmissionera 
shall  seem  meet,  subject  nevertheless  to  the  authority 
and  controul  of  the^  Lord  Chaiicellor,  Lord  Keeper,  or 
l-ords/Commissioners  for  the  custody  of  the  great  seal. 

The  commissioners  must  always  upon  the  applicatioa 
of  the  assignees,  or  of  any'five  creditors,  think  it  beneficial 
to  the  estate  that  the  money  shall  be  laid  out  In  exche- 
quer bills,  as  they  bear  interest,  and  the  money  in  the 
bank  or  a  banker's  hands  does  not. 

The  commissioners  are  entitled  to  a  fee  of  one  pound 
each  for  making  the  order. 
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49  Geo.  3.  c.  12.  s  8. 

Sar«i'tes  lor  8.  And  be  it  further  enacted  by  the  authority  aforesiidi 

i^S^IIidwiy*^"  that  in  all  cases  of  commissions  of  bankrupt  already  is* 
^m^oJ!**  sued,  under  which  no  dividend  has  yet  been  made,  or 
ftbali  be  permit-  u^def  which  the  creditors,  who  have  not  proved,  can  re- 

ted  to  proTO 

Mod^r  the  com.  ceive  a  dividend  equally  in  proportion  td  their  respectifc 
ftiand  in  the      debts  without  disturbing  any  dividend  already  made,  and 

place  of  e  ere* 

c...:  proved,     in  all  cases  of  commissions  of  bankrupts  hereafter  to  be 

issued,  where  at  the  time  of  issuing  the  commission  aay 
person  shall  be  surety  for  or  be  liable  for  any  debt  of  the 
bankrupt,  it  shall  be  lawful  for  such  surety  or  persoe 
liable,  if  they  shall  have  paid  the  debt,  or  any  part  thereof 
in  discharge  of  the  whole  debt,  although  he  may  have  pid 
the  same  after  the  commission  shall  have  issued,  and  tbe 
creditor  shall  have  proved  his  debt  under  the  comraiasioii« 
to  stand  in  the  place  of  the  creditor  as  to  the  dividends 
upon  such  proof;  and  when  the  creditor  shall  not  bifc 
proved  under  the  commission,  it  shall  be  lawful  for  such 

surety  or  person  liable  to  prove  hisdemand  in  respect  of  such 
payment  as  a  debt  under  the  commission,   not  disturbiog 
theformer dividends,  and  to  receive  a  dividend  or  din- 
dends  proportionably  with  the  other  creditors  taking  tbe  r 
benefit  of  such  commission,  notwithstanding  such  persofl  |^ 
may  have  become  surety   or  liable  for  the  debt  of  tie 
bankrupt  after  an  act  of  bankruptcy  had  been  committd 
by  such  bankrupt,   provided  that  person  had  not  at  tk|^ 
time  when  he  became  such  surety,  or  when  he  8obectiD«| 
liable  for  the  debt  of  such  bankrupt,  notice  ofanyactofl  ^ 
bankruptcy  by  such  bankrupt  committed,  or  that  hewn 
insolvent,  or  had  stopped   payment;    provided  alwam 
that  the  issuing  a  commission  of  bankrupt,  although  siic^ 
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commission  shall  afterwards  be  superseded,  shall  be  deem- 
ed such  notice  ;  and  every  person  against  whom  any  such 
commission  of  bankrupt  has  been  or  shall  be  awarded, 
•and  who  has  obtained  or  shall  obtain  his  certificate,  shall 
be  discharged  of  all  demands  at  the  suit  of  every  such 
person  having  so  paid,  or  being  hereby  enabled  to  prov^its 
aforesaid,  or  to  stand  in  the  place  of  such  creditor  as  afore- 
said, with  regard  to  his  debt  in  respect  of  such  suretyship 
or  liability,  in  like  manner,  to  all  intents  and  purposes,  .; 

as  if  such  person  had  been  a  creditor  before  the  bank- 
ruptcy  of  the  bankrupt  for  the  whole  of  the  debt  in  re- 
spect of  which  he  Was  surety  or  was  so  liable  as  afore* 
teid. 


This  is  a  most  important  section,  and  the  law  respect* 
ing  the  debtor  and  his  surety  forms  an  extensive  bead  in 
the  bankrupt  law. 

Wherea  surety  pays  the  debt  for  the  principal  debtor, 
he  then  becomes  the  debtor  of  the  surety. 

Mr.  J.  Btt/Zer  has  said,  in  ancient  times  no  action  could  Surety p«ytUi« 
be  maintained  at  law,  where  a  surety  had  paid  the  debt  principal  hefym 

lutbankruptoyt 

of  bis  principal :  and  the  first  case  of  the  kind,  in  which 
the  plaintiff  succeeded,  was  before  Gould,  J.  at  Dorches^ 
ter,  which  was  decided  on  equitable  grounds.  Toustaint  v. 
Martinnant,  2  T.  R.  100. 

But  it  was  decided  in  one  of  the  earliest  cases  in  bank- 
ruptcy, that  this  was  such  a  debt,  as   might  be  proved      }  : 
under  a  bankrupt's  commission. 

Osborn  and  Bradshaw  were  sureties  for  one  Churchman 
for  the  payment  of  money,  and  bad  counter  bonds  to  save 
tii^in  harmless.  The  money  was  not  paid  at  the  day^ 
\vA  the  sureties  paid  it.  Afterwards  Churchman  became 
la  bankrupt:  and,  whether  they  were  creditors  within  tb# 


r     •  ,| 
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statute,  13  Efiz.  c.  7.  wns  the  question,  and  it  waaresolT' 
ed  that  they  were.  Osborit  and  Bradskaw  againtt  Chunk- 
man."  Cru.Jac.  120.  IGOCi. 

This  is  a  remarl^ablc  case.  It  must  have  been  the  opi- 
nion of  the  court  of  Common  Pleas  given  as  advice  to 
the  commissioners  requested  by  a  motion.  It  is  another 
strikiDg  iustancc  of  the  origin  of  the  chancellor's  jurii- 
diction  in  addition  to  those  given  in  p.  216,  ante. 
^""'■Kru'iS'      But  where  the  surety  had  paid  the  debt  after  tiie  bank- 


he  could  prove,  and  the  bankrupt  stlli  remained  liable  to 
the  surety,   though  he  iiad  obtained  his  certificate. 

This  was  thought  so  hard  that  courts  of  equity,  anil 
the  chancellor  in  bankruptcy,  gave  relief  in  some  iustanca 
to  the  surety  before  the  passing  of  this  statute. 

It  may  be  useful  to  preserve  a  remembrance  of  those 
cases,  though  this  statute  lias  given  the  intended  reliel 
much  more  eflectually  and  extensively,  but  they  will  still 
apply  to  some  cases  not  provided  for  by  the  statute. 

Where  the  creditor  would  not  prove  under  the  principal 
debtor's  estate,  a  court  of  equity  ivould  compel  him  upoa 
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for  the  surety  Atkinson.  The  assignees  resisted,  alledging 
that  their  debts  were  discharged ;  but  the  lords  commis- 
stouers  were  of  opinion  that  the  surety  had  a  right  to  the 
benefit  of  the  proofs,  and  ordered  the  dividends  to  be 
paid  to  the  petitioners  in  trust  for  Atkinson.  Exparte 
Atkinson,  &c.  -28M  July,  1792. 

This  was  a  new  discovery,  which  I  cannot  explain  by 
the  chancelior'sjurisdiction  in  bankruptcy. 

The  petitioner  had  lent  his  name  by  acceptance  and  The  creditor 

.  •    «  #•  1  1      •  f     4        1       1  proving  not  to 

lodorsenient  for  the  accommodation  of  the  bankrupt,  b«|M«!)tidioed 

who  discounted  the  bills  so  accepted  or  indorsed  with  ^      •»"«v» 

Snaitk  and  Co.    After  the  bankruptcy,  upon  the  applica« 

tion  of  Snaith  and  Co.  the  petitioner  paid  the  full  value  of 

those  bills,  amounting  to  815/.  Ids.  to  them.    They  were 

creditors  of  the  bankrupt  to  a  much  larger  amount,  and 

they  proved  their  whole  demand,  including  the  amount  of 

the  bills  received  from  the  petitioner.     The  pet'rtiooer 

prayed  that  Snaith  and  Co.  might  as&ign  to  the  petitioner 

the  dividends  due  upon  the  proofs  in  respect  of  the  billa 

be  had  paid.  Exparte  Marshall,  1    Atk.  1%,  131.  ^OB, 

was  cited.  Lord  Chancellor  observing  that  Snaith  and  Co. 

could  Bot  be  turned  into  trustees  to  the  prejudice  of  any 

right  they  might  have,  made  the  order  that  Snaith  afid 

Ckx  shall  take  out  of  the  dividend  upon  the  8151.  158.  so 

much  as  would  make  up    the   proportion   which  they 

would  have  received  upon  the  residue  of  the  debt  prov^ 

beyond  the  8151.  15s.  if  that  debt  of  8151.  15s.  badi  been 

expunged,  and  the  rest  of  the  dividend  upon  thedl5l.  los. 

bettmgs  to  the.  petitioner;    and  that  the  rfrtitJend  shaH 

remain  in  the  hands  of  the  assignees,  till  it  shaH  appear 

what  proportion  Snaith  and  Co.  are  entitled  to,  Exparti 

Jitmer,  3  Ves.  243.  ITOft 

p  p  51 
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Here  Lord  iioH/y«  seems  to  lliink  that  the  surety  re- 
ceives the  dividends  only  by  the  favour  or  consent  of  tht 
trustee,  the  principal  creditor,  and  tiierefoie  that  the  sure- 
ty shall  receive  no  dividend  to  the  prejudice  of  the  tru«- 
tee,  or  that  he  shall  pay  over  to  him  the  diOerence  of  the 
dividende,  calculated  without  the  surety's  debt  and  cal- 
culated with  it. 

The  interest  of  the  other  creditors  was  not  taken  iDbl 
consideration. 

But  this  principle  was  afterwards  acted  upon  by  Lord 
Eldon  in  Exparle  Rushaorth.  10  fes.  40y.  And  afterward* 
by  Sir  Wiliiam  Grant,  in  Fakj/  v.  Field,  12  P'ts.  435.  ISOfi. 

But  where  there  was  no  proof,  and  the  debt  was  paid 
after  the  batikruptcy.tbe  chancellor  neither  sitting  in  bank* 
ruptcy  nor  in  equity  could  give  any  assistance. 

Where  the  creditor  proves  and  receives  a  dividend,  and 
then  calls  upon  the  surety  to  pay  the  remainder,  the 
law  is  not  altered  hy  this  statute:  the  surety  cannot 
prove  that  remainder,  but  the  baukrupt  will  contioue 
indebted  to  him  to  that  extent,  notwithstauding  he  fHh 
tains  his  certificate. 
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He  may  still  compel  the  surety  to  pay,  and  the  surety 
can  receive  nothing  under  the  commission,  and  the  bank- 
rupt will  be  discharged  from  any  future  demand  of  his 
surety  by  bis  certificate. 

This  case  is  not  provided  for.  If  the  surety  v^rere  to 
tender  the  debt,  and  the  creditor  should  refuse  to  accept 
it,  I  should  think  the  surety  might  petition  the  chancel- 
lor to  be  permitted  to  pay  it  into  the  hands  of  the  ac« 
countant  general  for  the  use  of  the  creditor,  and  then  be 
might  be  permitted  to  prove  and  receive  the  dividends, 
the  creditor  being  in  fact  discharged. 

If  the  creditor  proves  and  then  receives  the  debt  from  The  creditor 

'  prof  ing  muft 

the  surety,  the  surety  is  to  stand  in  his  place  as  to  thedivU  «ign  the  certifi- 
cate. 
dends;  so  the  creditor  will  still  have  the  right  of  assent- 
ing to,  or  dissenting  from  the  certificate,  and  will  have  all 
the  other  rights  of  a  creditor. 

If  the  creditor  has  proved  and  has  received  one  divU  W the  ciedltor 

receives  a  diti- 

dend,  and  then  calls  upon  the  surety  for  the  remainder,  dead,  the 
the  case  is  taken  completely  out  of  the  statute,  the  bank-  affected  by  the 
rupt  with  his  certificate  will  be  liable  to  the  surety.  * 
The  chancellor  would  probably  permit  the  surety  to  re- 
ceive the  subsequent  dividends  in  aid  of  himself,  and  of 
the  bankrupt ;  or  the  bankrupt  himself  having  obtained 
his  certificate,  and  discharged  the    debt  to  the  surety, 
would  perhaps  be  permitted  to  receive  the  subsequent 
dividends,  as  they  might  have  been  received  by  the  prin* 
cipal  creditor  and  surety  for  his  benefit,  and  without  pre- 
judice to  the  other  creditors. 

If  A.  and   B.   are  co-sureties  for  C.   in  a  note   or  Co-sureties. 
bond  in  10001.  to  D.  and  if  D.   compels   A.  to  pay 
the  whole,  and  B.  becomes  a  bankrupt,  then  A.  might 
prove  5001.  under  B.'s  commission^  and  if  C.  is  also 
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a  bankrupt,  then  A.  might  prove  the  whole  under  C'l 
commission,  and  oOO/.  under  B/s  commission;  but  B.'t 
commission  ought  to  have  the  benefit  of  the  diridciid 
upon  500/.  so  far  as  that  A.  ought  not  to  take  more  from 
B/s  estate  than  would  make  up  500/. :  for  suppose  B.*s 
estate  pays  205.  in  the  pound,  andC.'s  estate  16$.  in  the 
pound,  then  A.  would  receive  from  C*  40O/,  upon  bit 
share  of  the  debt,  and  400/.  more  upon  B.'s  share,  and 
he  ought  only  to  receive  100/.  from  B.^s  estate;  so  then  A. 
would  bear  the  loss  equally,  viz.  100/*  each  as  co-sure* 
ties  ought  to  do.  See  the  case  of  co-sureties  more  fully 
considered,  post. 

He  who  is  liable  for  the  debt  of  a  bankrupt, and  pays  it 

after  the  commission,  has  the  same  advantage  under  thii 

statute  as  a  surety. 

The  acceptor        So  he  who  accepts  an  accommodation  bill,  and  pays  it 

tion*bnrwkhin  ^^^^^  ^  commission  is  sued  out,  may  prove  it   under  his 

tb«  statute*      commission.     Exparte  Lluyd^  I  Rose^G. 

In  that  case  the  acceptors  of  the  bill  had  paid  it  aod 
had  sued  the  bankrupt,  and  had  obtained  judgment,  and 
had  afterwards  assigned  the  judgment  to  Lloyd,  be  biv* 
ing  paid  them  the  amount.  He  now  petitioned  that  be 
might  prove,  or  the  acceptors  of  tbe  bill  might  prove  for 
bim,  the  original  debt,  1372/.  the  judgment  recovered 
was  1530/. 

Lord  EldoH  on  looking  into  this  act,*'I  tbiuk  the  piajtr 
of  this  petition  ought  to  be  granted.  At  the  time  tbe  ac- 
ceptors paid  the  bills  for  the  accommodation  of  tbe  draw- 
ers they  were  not  sureties,  but  liable,  and  standing  io 
the  situation  of  persons  liable;  having  paid  the  accep- 
tances, they  were  clearly  within  this  act  The  first  ques- 
tion is  whether  Connay,  PMps,  and  Co.  would  liavci 
right  to  prove :  it  struck  meat  first,  that  as  judgmenthad 
been  obtained,  they  would  have  no  right;   but  thatia- 
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ference  arose  from  a  mistake,  viz.  that  as  the  original  debt  jbe  assignee  of 
was  1372/.  and  the  judgment  for   1530/.  the  certificate  •^J^^*^•J^,^. 
would  not  operate  upon  the  surplus.  I  think  that  makes 
no  difference. 

"  When  Lloyd  advanced  the  money,  he  purchased  all 
the  rights  and  advantages  of  Conway^  Phips^  and  Co.  and 
therefore  he  is  entitled  to  prove  in  their  names.'*  Exparte 
Lloyd,  I  Rose  6.  1810. 

I  have  never  known  an  instance  of  one  person  making 
a  deposition  in  the  name  of  another. 

This  seems  to  be  the  common  case  of  the  assignment 
of  a  debt,  and  in  that  case  the  practice  is  for  the  assign 
nor  and  the  assignee  to  join  in  the  deposition  ;  the  assig"* 
norswearing  that  the  debtor  did  not  pay  the  debt  to  him 
before  the  assignment,  and  the  assignee  swearing  that  be 
has  not  paid  it  to  him  since  the  assignment. 

I  am  inclined  to  think  the  chancellor  meant  this,  though 
bis  inadvertent  expression  has  been  preserved. 

It  is  not  clearly  stated  in  Mr.  Rose's  report  what  he  was 
to  prove;  but  Mr.  Fesey  states  distinctly  he  was  to 
prove  only  the  original  debt  of  137^L  I2s.  lOd:  £x^ 
parte  Lloyd,  17  Fes.  245. 

It  has  been  decided  that  where  there  is  a  joint  dbliga- 
tion,  and  one  is  a  bankrupt  and  the  other  is  solvent,  there 
can  be  no  proof  under  the  commission.  It  is  the  case  of 
a  partnership  debt,  where  there  is  a  solvent  partner.    Set 

ante,  p«271. 

But  where  there  is  no  dealing,   but  a  joint  bond  for  A  joint  bond 
money  lent  to  one,  or  goods  sold  to  one,  I  should  think  trade  u  the 
it  was  the  common  case  of  debtor  and  surety.    If  the  ^f^i**^^^""" 
bankrupt  was  the  principal  debtor,  then  the  co-obligor  as  surety. 
8urety>when  he  has  paid  the  debt  would  no  doubt  be  per* 
nitted  to  prove  under  this  statute. 
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•'  If  tliey  had  been  joint  bonds  from  tbe  bankrupt  and 
another  person  to  liennet,  lie  might  have  come  in  for  liii 
whole  debt  under  the  commission,  without  being  com- 
pelled to  deliver  up  snch  joint  securities,  as  he  was  en- 
titled to  get  in  what  he  could  from  the  co-obligor."  Ei' 
parte  Beiniet,  2  Jlk.  528, 

These  are  the  words  of  Lord  Haidurkke,  and  they  prove 
that  he  thought  a  join i  bond  might  be  proved  where  oik 
obhporonly  wasa  bankrupt. 
piTtner  jf  one  partiKT  is  solvent,  and  after  the  bankruptcy 
ihsTP,  of  one  or  more  of  his  pailner-,  he  pays  a  partnership 
a  debt,  it  ishoulii  appear  from  Ihis  statute,  and  especially 
from  what  Lord  Keiii/on  has  said  in  Jf'rig/it  v.  Hunfer, 
that  the  solvent  partuer  might  prove  each  bankrupt's 
tbare  under  his  commission.  In  that  case  Lord  Kenyin 
said, "  as  between  a  creditor  and  the  partner,  all  are  liable 
for  tbe  whole  debt,  though  as  h 'iwren  themselves  eacli 
U  only  answerable  for  his  rospt'ctive  share.  The  plain- 
tiffbere  (the  solvent  partner,  who  li^.d  paid  the  debt) 
ttends  in  tbe  relation  of  a  creditor  to  the  other  three 
paftuers.  He  has  been  called  upon  to  pay  a  certain  sum 
after  the  bankruptcy  on  account  of  their  delinquency." 


GUARANTY,  iSS 

equity,  and  that  the  bankrupt's  certificate  will  be  a  dis- 
charge of  such  a  debt. 

There  has  yet  been  no  decision  to  that  effect. 


A  GUARANTY. 

Henshaw  purchased  tallow  of  Buckholme^  for  which  he  ^  go«««t«t 

bccomiiiflr  lis* 

gave  him  his  promissory  note  payable  at  fire  months;  Ue  after  the 
Adnty  gave  Buckholme  a  guarantee  or  collateral  security  ciMiot'ptofe. 
in  the  following   words. 

••  In  consideration  of  the  sum  of  1/.  IOj.  Id.  received 
of  Mr.  John  Buckholme^  I  hereby  make  myself  answer* 
able  for  the  due  payment  of  George  Henshaw^s  note, 
dated  the  10th  of  June  to  the  order  of  J.  Buckholme  for 
^061,  Ids.  payable  in  five  months,  and  due  the  10/A  of 
Narember" 

Before  the  note  became  due  Adney  became  a  bank- 
rupt 

Henshaw  did  not  pay  his  note  when  it  became  due^  but 
was  soon  afterwards  a  bankrupt 

Buckholme  petitioned  the  chancellor  for  liberty  to  prove 
the  debt  of  306/.  13s.  under  ^(f;i^*5  commission. 

The  chancellor  sent  the  question  to  the  court  of  King's 
Bench,  whether  this  was  a  debt  proveable  under  Adney  s 
commission. 

Lord  Mansfield.  It  is  certain  that  if  it  be  only  a  colla- 
teral undertaking  to  pay  if  Henshaw  did  not,  the  demand 
cannot  be  proved  under  Adnei/s  commission. 

But  if  it  be  an  engagement  by  Adney  to  pay  at  all  events, 
without  regard  to  Henshaw^  then  it  is  a  debt  that  may 
be  proved  under  Adney  s  commission. 

The  whole  depends  upon  the  intention  of  the  parties. 
'  Afterwards  the  court  certified  in  these  words  :  "  Kav- 

• 

ing  heard  counsel  on  both  sides,  and  considered  this  case^ 
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we  are  ofopinion,  that  from  the  occasion  oT  giving  Aduof^ 
note,  and  the  terms  in  which  it  is  conceived,  the  par- 
ties intended  it  to  be  a  collateral  engagement  only,  in  case 
Henshaw  should  not  pay  his  note  at  the  time  it  became 
due;  and  therefore  it  rested  in  contingency  whether  this 
engagement  ever  would  become  a  debt,  and  consequently 
it  could  not  be  proved  as  such  under  Adneyi  com  mission.*' 
Exparte  Adnty^  Covpp,  460. 1176. 
''^^ifiL*^*^     A  guaranty   to  pay  the   debt  of  another   upon  two 
•oDtingent.       months  notice  in  writing,  cannot  be  proved    under  toe 
commission  of  the  guarantee,  if  he   has  received  ik) 
notice  before  his  bankruptcy.     Exparte    Mind,  14  Feu 
189.  See  1  Fol.  118. 

Where  Hargrove  and  Goodwin  had  engaged  to  guaranta 
the  payment  of  the  price  of  twist  sold  to  Mr.  Tham§i 
Tapp;  Lord  Eldon  held  that  that  price  could  not  bepror* 
ed  under  their  commission,  if  the  credit  given  to  Tapp 
was  not  expired  before  their  cpmmission  issued  ;  for  till 
the  expiration  of  the  credit  given  to  Tapp,  it  was  a  con- 
tingent debt  with  respect  to  the  guarantees.  ExparU 
Gardomy  15  Fes.  2S6. 

Where  a  person  undertakes  to  guarantee  the  payment 
of  a  bill  of  exchange,  if  it  is  dishonoured  by  the  accep- 
tor due  notice  of  that  fact  must  not  only  be  given  to 
the  drawer,  but  to  the  person  who  has  given  such  a 
guaranty.  For  without  due  notice  to  the  drawee,  he  will 
be  discharged ;  and  if  the  guarantee  had  had  due  no- 
tice, he  might  have  recovered  the  debt  either  from  the 
acceptor  or  the  drawer. 

In  this  case  both  the  drawer  and  acceptor  bad  be- 
come bankrupts,  but  not  till  several  months  after  the 
bill  was  dishonoured. 

But  for  want  of  sufficient  notice  to  the  guarantee,  tbc 
court  of  Common  Pleas  held  he  was  di8charged.PiU//i]piT. 
Jstling,  2  Taunt.  206. 


Koiice  to  Uie 
tuarantee. 
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Lord  Eflenborough  had  held  that  where  the  parties  had 
become  bankrupts,  when  the  notice  should  have  beeii 
given,  it  was  the  same  as  if  they  were  dead.  Warring^ 
ion  V.  Furbor,  8  East^^b. 

I  should  think  upon  an  undertaking  to  guarantee  a 
bill  to  the  amount  of  500/.  to  be  drawn  by  A.  upon  B. 
if  the  bill  was  drawn  between  the  same  parties  for  a 
larger  sum,  it  would  not  be  a  guarantee  to  that  amount, 
for  a  less  bill  might  have  been  paid  and  honoured  where 
a  greater  could  not. 

By  the  statute  of  frauds,  29  Car.  2.  a  guaranty  to 
pay  the  debt  of  another  has  no  legal  effect  unless  it  is 
given  in  writing. 

This  section  is  confined  to  sureties  or  persons  liable  for  Guarantiees  not 
the  debt  of  the  bankrupt  at  the  time  of  issuing  the  rom^  the  bankraptcy 
mission;  it  will  therefore  apply    to  guarantees  who  be* ^""^^  P"*'^** 
come  absolutely  bound  to  pay  the  debt  of  the  principal 
before  a  comtf^ission  is  sued  out  against  him  ;  but  those 
who  become  so  bound  after  the  date  of  the  commission 
can  have  no   relief  under  it;   but  I  should   think   they 
would   be  entitled  to  the  relief,   which  sureties  had  in 
equity  before  this  statute.  See  Exparte  Turner,  ante,p.  576. 
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I  shall  now  consider  the  liability  of  sureties  by  pro- 
missory notes  or  bills  of  exchange. 

There  are  numerous  methods  by  which  one  man  may  ThcTarion* 
be  a  surety  for  another;    and  thinking  that  all  the  law  JJ'^^n^ay b# 
upon  cross  paper,  or  upon  bills  of  exchange   or  promis-  *  •'^^^^y*   - 
sory  notes  given  for  accortnmodation  can  only  be  explain- 
ed by  considering  that  those  who  make  themselves  liable 
by  drawing,  indorsing,  or  accepting  notes  or  bills  of  ex- 
change^ having  received  no  value  or  consideration,  are 


I 

I 
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sureties  for  those  who  have  received  the  value  or  amount, 
I  shall  state  tlie  various  ways  by  which  one  man  cao  be- 
come surety  for  another. 

1-  ll  A.  borrows  money,  viz.  one  hundred  pound!i,B. 
may  be  surety  for  him  in  a  joint  and  several  bond,  and  C 
the  lender  or  creditor,  may  bring  an  act  ion  against  each  of 
them  or  ngainst  both  jointly.  If  B.  the  surety  is  a  baok- 
nipt,  tlien  C.  may  prove  the  debt  against  his  estate :  and 
Tvbatever  dividends  his  assignees  pay,  they  may  re- 
cover it  immediately  against  A.  in  an  action  of  assumpsit 
for  EO  much  money  puid  for  his  use. 

ir  A. and  B.  are  both  bankrupts,  then  C.  may  takes 
dividend  under  each  estate,  and  the  dividend  that  B.'s 
assignees  pay,  cannot  be  proved  under  A.'s  commissioo; 
the  whole  amount  being  once  proved  under  bis  estate,  but 
A.  will  be  personally  liable  to  B.'s  assignees,  notwitfa* 
standing  that  A.  gains  his  certificate. 

S.  A,  and  B.  may  join  in  ajoint  and  several  promit- 
Bory  note,  payable  at  a  certain  future  day,  then  in  case  of 
bankruptcy,  the  effect  will  be  precisely  the  same  as  upoa 
ajoint  and  several  bond. 

3.  B.  may  give  bis  note  payable  to  A.  or  order,  andA. 
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A     .  may  draw  a  bill  of  exchange  upon  B.  who  ac- 
cepts it  for  A.'s  accommodatioD.    It  is  made  payable  to 

C.  who  has  advanced  the  money  to  A.  A.  having  receiv- 
ed the  money,  has  assured  B.  that  he  will  remit  him  so 
much  to  answer  the  bill.  If  they  both  become  bank- 
rupts then  what  B.'s  assignees  are  obliged  to  pay,  A.  will 
still  be  indebted  to  them  notwithstanding  his  certificate. 

6.  B.  may  draw  the  bill  of  exchange  in  like  manner  as 
before  upon  A.;  it  may  be  made  payable  to  C.  who  ad- 
vances the  money,  which  A.  the  acceptor  may  receive 
from  C. :  still  B«  though  drawer  is  surety  as  before,  and 
whatever  dividend  his  assignees  pay,  A.  notwithstanding 
bis  certificate  will  still  continue  liable  to  pay  to  them. 

The  liability  of  the  parties  in  each  of  these  six  ways 
is  precisely  the  same.  D^,  by  „^ 

If  A.  and  B.  wish  each  to  borrow  a  sum  of  money,  ^"•^ ■'*'^**"** 
and  they  cannot  raise  it  upon  their  separate  credit,,  but 
they  can,  if  one  is  surety  for  the  other.  Let  us  sup- 
pose that  A.  borrows  1000/.  for  which  he  gives  toC.  the 
lender,  the  joint  and  several  bond  of  himself  and  B.  be  A. 
receiving  all  the  money,  and  B.  being  only  the  surety; 
and  if  B.  in  like  manner  borrows  lOOOi.  and  the  lender 

D.  has  also  the  joint  and  several  bond  of  A.  and  B.  and 
let  us  suppose  A.  is  a  bankrupt  and  B.  remains  solvent; 
if  C.  proves  the  bond  under  A.'s  commission,  and  receives 
48.  in  the  pound,  or  200/.  dividend,  then  B.  will  have  to 
pay  800/.  which  A.  notwithstanding  his  certificate  will 
always  be  indebted  to  B. 

Now  let  us  suppose  B.  a  bankrupt,  and  that  he  pays 
20s.  in  the  pound,  then  it  will  be  precisely  as  before,  ex- 
cept that  the  assignees  of  B.  pay  D.'s  bond  in  full,  in 
which  A.  was  a  surety,  and  they  pay  800/.  as  surety  for. 
A.,  A.  therefore,  remains,  notwithstanding  his  certificate^ 
uidebted  in  800/.  to  B.'s  assignees. 
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But  now  let  us  suppose  that  B.  pays  16$.  in  the  pound, 
then    C.  would  receive   from  A/s    assignees  200/.  and 
from  B.  the  surety's  assignees  800/.  A.  is  indebted  to  B-'s 
assignees  800/. 
Debti  by  mu-       B.*s  assignees  would  pay  to  D.  800/.  and  D.  would  it- 
SnU^bl  w^  oeive  from  the  assignees  of  A.  the  surety  200/.  B.  will  thea 


Itnced  in  b«nk* 
rnptcy. 


remain  indebted  to  A.*s  assignees  in  2001. 


A.*s  assignees. 


B.*s  assignees. 


These  sums  are  incapable  of  being  balanced  either  be- 
tweeo  A.  and  B.  or  between  A.*6  assignees  and  B.*s  as8^« 
Bees. 

This  must  be  precisely  the  same,  in  all  the  cases  of 
mutual  and  cross  suretyship,  where  two  men  are  sureties 
for  each  other  by  any  of  the  modes  of  drawing  bilk  whi(& 
I  have  explained. 

These  cross  debts  arising  from  cross  suretyships  are  in- 
capable (in  my  opinion)  of  ever  being  balanced  in  hid[- 
ruptcy,  and  each  must   remain  indebted  to  the  others 
assignees  what  they  pay  as  his  surety. 
No  differetice        ^  distinction  has  lately  been  made  between  cross  paper 
between  crofs   and  accommodation  paper,  viz.  that  cross  paper  is  bill 
toai  accomoio-  far  bill,  and  accommodation  paper  may  be  more  or  lesson 

one  side  or  the  other,  just  as  it  happens. 
But  the  effect  when  it  is  thos  considered  is  predftf 
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\y  the  same ;  and  whatever  may  be  the  differenoe  of  tbt 
dividcDds,  they  are  incapable  of  being  balanced. 

Having  explained  these  preliminary  theoretic  cases 
conformably  to  what  I  conceive  to  be  indisputable  ele- 
mentary principles^  I  shall  examine  all  the  cases,  which 
have  come  before  the  courts  upon  bills  of  exchange  ia 
bankruptcy,  in  which  it  must  be  admitted  there  is  much 
confusion  and  inconsistency. 

Lord  Eldon  has  frequently  said, ''  all  such  cases  have 
distressed  me  exceedingly.  The  cross  paper  alarmed  tb^ 
court.  It  did  not  know  how  to  deal  with  it.  It  did  not 
untie  the  knot,  but  it  cut  it." 

The  first  case  uppn  bills  of  exchange  in  bankruptcy 
was  before  Lord  Macclesfield  in  1721* 

J.  S.  petitioned  to  takeout  a  commission  of  bankruptcy  '^^^^^ 
i^inst  Lee,  and  his  debt  (amounting  to  lOO^O  appeared 
to  consist  of  notes  made  payable  by  the  bankrupt  to 
other  persons  wiio  had  indorsed  them  to  the  petitioner, 
and  to  have  been  bought  in  by  him  at  10s.  in  the  pound  ; 
upon  which  it  was  objected  that  such  creditor  who  came 
by  his  debt  in  this  manner  was  not  entitled  to  sue  out  a 
ConEimission.    Lord  Chancellor.    Though  the  petitioner 
for  this  commission  has  thus  gained  the  notes  given  by 
the  bankrupt,  yet  he  is  plainly  a  creditcMT,  just  as  if  the 
persons  to  whom  the  bankrupt  before  his  bankruptcy  gave 
these  notes,  had  paid  an  under-ratefor  them,  nay,  though 
they  had  been  given  without  any  consideration  ;  yet  m 
they  are  now  become  hi^  debts,  and  the  legal  right  thereto 
vested  in  the  indorsee,  Secus^  in  case  of  an  assignment  of 
a  bond,  forasmuch  as  such  assignee^  not  being  the  l^al 
creditor,  could  not  have  taken  out  a  commission.    Abo 
^ad  the   indopsement  in  the  principal  case  been  made 
•Iter  the  bankruptcy,  it  might  be  a  question  whether  such 
indorsee  would  be  entitled  to  a  commission;  he  not  h^ 
ing  a  creditor  for  100/.  or  capable  of  taking  out  a  com« 
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The  fi«t  cues  mission  at  tbe  time  of  tlie  party's  becoming  a   bankrupt, 
"^  "'  ExparU  Lee,  1  P.  H'iiiiams,  782.    17-21, 

■  Id  the  first  volume,  p.  SIG.  I  have  fully  considerel 
this  case,  and  have  slated  the  reasons  for  my  opinion  thsl 
it  can  only  be  true,  when  the  holder  of  the  note  bas 
bought  it  of  one,  who  It-.is  given  full  value  for  it  ;  and  1 
have  so  acted  as  a  c  oniniissioner,  and  I  should  only  ad- 
mit the  proof  for  20/.  if  no  orje  had  advanced  more  for  it. 
See  thefnst  volume,  p.  210,  my  observations  upon  ihe in- 
dorsement of  an  accommodation  note  of  greater  amount 
than  the  sum  received,  and  see  also  post. 
^  The  next  case   before   Lord  Macclajltld  is    also  not 

agreeable  to  the  law  of  the  prestut  ^day. 

Mrs.  Cook  drew  a  bill  upon  Fandermash    in   Holland 

*^  _,  1       for  100/.  which  he  accepted.     They  both  became   tanlt- 

rupta.     The  holder  of  the  bill  received  40/.  from  Pander 

maih't  estate.     He  applied   to  prove  the  whole  100/.  no- 

der  Mrs.  Cook'i  estate. 

Lord  Chancellor  Macchifield  held  that  If  the  40/.  W« 
Teceired  out  of  the  eifetts  of  Mrs.  Cook,  in  PoHderma^t 
bands,  the  holder  should  prove  only  GO/,  but  \i  Vandtf' 
mash  had  no  effects  of  Mrs,  Cook,  then  the  holder  should 


lie  hts  receiYed'Dothhig^  he  may  prove  the  whole  under  The  first  cMet 
the  coinniissioa  of  every  party  against  whom  he  had  a 
right  of  action,  and  may  receive  dividends    upon  the 
Whole  under  each  commission  till  he  receives  full  satisfa&i 
tion.  Exparie  Wildman,  I  Atk.  109. 1750* 

But  if  he  has  proved  against  one  estate,  and  a  dividend  is 
ordered  under  it,  though  he  has  not  received  if,  yet  that 
is  considered  as  payment  pro  tanto  or  for  so  mucb^  and  he 
can  afterwards  only  prove  the  sum  remaining  due.Eai^affe 
Lur$,  6  Ves.  644. 

What  Lord  Macclesfield  laid  down  with  respect  to  the 
principal  and  surety  is  not  the  law  at  present.  If  the 
aesignees  of  the  surety  pay  a  dividend  upon  the  debt; 
they  can  have  no  remedy  under  the  principal  debtor's 
i^ommission.  if  they  pay  it  after  his  bankruptcy,  not  even 
by  the  49  Oeo.  3.  unless  they  pny  the  whole.  Their  only 
veitiedy  is  against  him  personally,  and  they  have  that  even 
if  he  obtains  his  certificate. 

In  the  next  case,  A.  gave  his  promissory  note  payable  to 
B.  or  order  for  200/.  B.  indorsed  it  to  C  and  C.  to  D. — A. 
B^andC.  all  become  bankrupts,  and  D.  proved  it  under  all 
tiieir  commissions,  and  received  a  dividend  of  55.  in  the 
pound  und€r  A/s  estate.    Lord  Macclesfield  would  only 

^rmit  D.  to  receive  a  dividend  upon  the  150/.   under 
B.*  estate.    JSxparte  Lefebvre,  2  P.  Williams,  40P.  1723. 

The  law  was  settled  otherwise  in  Exparte  JVild/nau, 
1  Jtk.  109. 1750. 

He  may  receive  a  dividend  upon  the  whole  in  each 
commission,  provided  he  does  not  receive  more  than  the 
whole  debt. 

Not  one  of  Lord  Macclesfield's  decisions  upon  this  sub*, 
jectis  like  the  law  of  the  present  day. 

Indeed  the  law  in  bankruptcy  upon  bills  of  exchange 
Was  long  before  it  was  settled.  Lord  Hardwickes  first  case^ 
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Exparle  Wallon,  lJtk.1143.  is  quite  unlike  the  prtteat 
law,  and  unlike  to  what  !ie  lilniscir  decided   uine   yean 

tfleTW&Tdi&m  Ihparlc  Miirs/iall,  1  Jik.  17^^. 
■tcuet  ,  In  the  first  case  the  drawer  and  acceptor  were  bolb 
liankrupts.  The  artcptor  had  no  eUrtcta  of  the  drawer 
in  liis  hands.  The  liolder  proved  under  botb  their  com. 
missions,  and  Lord  Jlurdtcirkc  aiiniitted  the  assignees  of 
the  acceptor  to  prove  also  under  tlie  drawer's  commii- 
eion;  but  in  the  next  case  he  decidedly  differenllj, 
and  established  the  hw  of  the  presentday. 

We  are  apt  to  be  ovcrawi-d  by  the  name  of  Lord  iTW- 
uicfie:  but  the  law  in  his  time  wus  unsettled;  he  ffas 
twenty  years  chancellor,  and  his  judgineuts  in  bauii- 
ruptcy  in  IToO  were  very  diU'erent  i'roni  those  iu  1737. 

But  to  shew  that  Lord  llatduiclie  is  not  infallible,  awl 

how  he  got  riplit  by  degref^,  and   because  it  is  an  im- 

portiint  case,  sitbstaiitialEy  rj.i4ht,  I  shall  give  the  case  £i- 

parte  Marsluill  at  full  length. 

'•■y'oT        Mr.  GaTicai/,oi  H'oia-^fcr,    drew    a  great  number  of 

on,  uho  billspayableto /"crcand   ^Is^iil,  upon   llatlon,  who  bad 

pWyoS  no  effects  of  his  in    Cnu^'n/'K  hands,  but    iiowever  aC' 

""        cepted  the  bills  for  the  hoimur  of  the  drawer. 


I  Lord  Chancellor  at  the  former  bearing  made  an  6rder 
ordingly;  but  it  being  strongly  objected  by  the  coun- 
for  Gurway's  creditors »  that  this  would  be  charging 
mays  estate  doubly,  directed  the  petition   to  stand 
r;  and  on  its  coming  on  again  this  day  his  lordship 
nred,  that  the  petitionerj,  as  assignees  oiliadoriy  should 
td  in  the  place  of  the  bill-holdei*s  pro  tanto  as  Haltoiis 
tehad  paid  on  account  of  his  acceptance  of  the  said 
I,  but  should  not  be  entitled  to  any  dividend  from 
way's  estate,  till  the  bill-holders  had  received  a  full 
(faction  for  their  debts;  and  if  the  surplus  of  Gar- 
*M  estate,  after  the  bill-holders  were   fully  satisfied, 
lid  not  be  sufficient  to  answer  what  Hatton  had  paid 
le  acceptor  of  Garways  bills,  then  his  lordship  de- 
3d  thai:  nothing  in  this  order  should  prejudice  any 
t  the  petitioners  might  have  by  action  against  the  per- 
of  Garway  for  the  residue  of  their  demand,  i/oteiVA- 
iing  Garway  has  had  his  certificate;   for  his  lordship 
,It  seemed  to  him,  as  if  Hatton  s  demand  did  not  pro- 
Y  arite  till  after  issuing  the  commission  against  Gar^^ 
;    because  though   there  is  no  implied  contract  he- 
rn drawer  and  acceptor,  yet  there  is  no  breach   on 
part  of  drawer  till  after  his  bankruptcy,  and  confie- 
idy  Hatton  is  not  a  creditor  under  the  commission, 
lose  his  debt  is  subsequent  to  it;  nor  does   he  fall 
er  the  description  of  persons  in  the   7  Geo,  1,  who 
'sue  out  commissions  though  their  debts  are  payable 
future  day.     There  debit  urn  in  prasevti  sofvendum  in 
"^t  but  here  it  was  a  contingent  whether  it  would  ever 
debt,  as  Garway  might  not  have  failed. 
!ie  counsel  for  the  petitioners  mentioned  the  case 
iHe  Walton^  Dec.  23d,  1743,  in  the  matter  of  tViits- 
a  bankruptcy,  where,  as  he  stated  it.  Lord  Chancellor 
'  an  order  that  the  assignees  under  the  commission 
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against  the  acceptor,  should  come  under  the  commissioii 
against  fCjHjmore,  the  drawer,  pro  taiilo,  as  tlieacceptoi 
liail  paid  on  account  of  such  lidls,  and  to  receiTeadin- 
dend  rateabiy  with  the  rest  of  the  creditors. 

Lord  Chancellor  f^aid,  that  l!ie  order  alluded  loin 
JVinsmore's  bankruptcy  was  not  as  slated  ;  nor  was  it  ip- 
plicable  to  this  case  ;  but  thnt  suppoaing  the  two  cbsh 
to  be  something  similar,  he  thought  the  directions  k 
had  now  given  under  the  present  )tetition  were  the  j* 
ticeof  the  case  -,  and  therefore  had  ordtred  accordingly. 
Ejparte  Marshall,  1  Mk.  12!).  17J2. 

This  is  substantially  tlie  law  at  the  present  day,  wbid 
is  that  the  assignees  of  a  surely  cannot  prove  at  all  wtiia 
the  comniissiou  of  the  principal,  if  the  debt  is  paid 
after  his  bankTuptcy.  Here  Lord  liardwicke  admitted 
them  to  be  paid  out  of  the  surplus  of  any,  and  yettbef 
were  not  to  be  haired  by  the  certificate — a  part  of  llx 
law,    which  he  could  have  no  controul  over. 

This  is  a  confused  part  of  the  case,  and  I  may  p» 
lume  to  say  is  not  only  contrary  to  the  present  practice 
but  to  all  principle  and  authority. 

WatkiK,z  merchant  at  Bristol,  bad  larf;e  dealiogsviA 
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tMa  surety  for  Garum^t  and  his  assignees  must  hove 

Kcourse  to  Ganroy  for  satisfaction^ 

be  plaintiff  accepted  a  bill  for  the  accommodation  Tb«  acceptor 

16  defeodaotSy relying  upon  his  promise  to  supply  him  ^M>daUoiibiH 

I  money  to  take  it  up  when  it  was  due,  and  to  in-  JJ^tSi"irfSMhe^ 

Hify  bim  :  the  bill  was  dishonoured,  and  the  holder  dnwcr'i  Unk- 

I  the  plaintiff  and  took  him  in  execution,  but  before 

iras  charged  in  execution,  a  commission  was  sued 

•gainst  the  defendants,  and  they  obtained  their  certi** 

:Bp    He  brought  an  action  of  trespass  on  the  case 

DsttheiQ,  ha  being  still  in  prison.  They  pleaded  tbeir 

icniptey.  The  court  of  Common  Pleas  held  there  was 

Itbtdoeto  the  plaintiff  before  be  was  charged  in  ex* 

ion ;  that  the  execution  was  equivalent  to  payment, 

ch  came  after  the  bankruptcy,  and  that  he  had  a 

r  right  to  recover  against  the  defendants.  Chilton  v. 

^n^  3  WiU.  13. 1768. 

1  such  a  case  now  the  plaintiff  might  be  enabled  to 

M  under  the  commission.    By  the  49  Geo.  Z.  c.   191. 

defendants  would  be  discharged,  unless  the  holder  of 

bill  took  a  dividend,  and  sued  the  acceptor  for  the 

Hinder  to  execution,  and  for  that  he  might  have  his 

on  aa  in  the  present  case. 

Iiesam^  court  held  afterwards  in  the  case  of  an  ac^ 

tor  of  an  accommodation  bill,  who  paid  it  after  the 

luniptcy  of  the  drawer,  that  he  could  not  swear  the  debt 

^4ue  and  owing  to  them  before  they  had  paid  it,  which 

;  not  till  after  the  bankruptcy  of  the  defendant^  the 

irer,  and  therefore  the  plaintiff  might  recover  it  from 

^  and  was  not  barred  by  his  certificate,    Yomg  v, 

!9i«tSfrt/s,  346. 1772. 

Ii'llia  nn-i  case  there  was  the  payment  by  the  ao-  a  wntten  im- 

kiorof  an  accommodation  bill  after  the  bankruptcy  of  dewiify^he  "^ 

4l>ve?  i  but  in  tbi^t  aw  there  was  a  written  n^er-  ^S^V*" 
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taking  hy  the  drawer  that  he  would  pay  the  acoeptor 
when  the  bill  was  due.  The  court  held  that  that  nide 
no  difterence,  and  that  it  was  the  same  case  in  principk 
as  the  two  last.  Fanderheyden  v.  De  Poiba,  3  f¥Uk 
468.  1774. 

Heikerson  v.  Woodbridge^  Doug.  166.  1782.  is  a  case  the 

same  as  the   last : — the  written  agreement  waa  meiciy 

an  indemnity. 
AeeepUooes         Joseph  Prior  applied  to  the  petitioner  Samuel  MmyimM 
Sankruptey,  a  to  Essist  him  with  mooey.    The  petitioner  on  the  8tb  of 
f^^^t^   November,  1784,   agreed  to  lend  his  acceptance  for  WA 
note  given  be-  155,  if  Prior  could  procurc  some  other  person  to 

lure«anfl  it  may  "^  "^ 

be  proved.  Surety.  Prior  procured  Sievens^  who  afterwards 
bankrupt,  to  join  him  in  giving  a  note,  which 
pressed  in  the  following  terms:  **  The  8th  ofNaca^kr^ 
17S4.  We  jointly  and  separately  promise  to  pay  to  Mr« 
Samuel  Matjdvrell,  or  order,  on  the  22d  of  January  aez^ 
303/.  and  on  the  18th  of  January^  9bl.  15f. 

Jlf/i^£f/re// accepted  two  bills  dated  the  16th  and  f9ft 
of  October^  drawn  by  Prior  uppn  him,  each  payable 
three  months  after  date,  one  for  95/.  15*.  the  other  for 
S03/.  which  he  afterwards  paid  when  they  respectifrff 
became  due. 

^  On  the  18th  of  December  a  commission  issued  agaiut 
Prior,  and  on  the  10th  of  JanMOiy,  a  commission  also  isso* 
ed  against  Stevens.  Both  commissions  were  prior  totk 
acceptances  being  due,  or  to  the  time  when  hy  thfir 
note  of  hand.  Prior  and  Stevens  had  promised  to  pay  the 
money. 

Upon  petition  by  Maydwell  that  he  might  be  admiCteit 
to  prove  the  note  under  S/erensV  commission,  the  ^Loid 
Chancellor  made  the  order  accordingly.  Exparte^Mkfi* 
wellf  Cooke  1785. 

In  that  case  there  was  a  regular  promis$ory  note  fbt 
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Wiiicli  MaydweU  had  gi?en  value,  viz.  bis  acceptancet 
wfaich  was  regularly  paid.  It  was  equal  to  goods  deli«: 
vered  or  any  other  article.  But  his  liability  without  per*, 
fonnance  would  have  been  of  no  value,  and  he  would 
have  been  estopped  from  saying  there  was  a  debt  due  to. 
him  before  the  bankruptcy. 

'  Beo^^had  lent  two  promissory  notes,  in  each  of  which  A  note  ghen  m 
he  promised  to  pay  Mitchell  and  Cleeter,  on  demand,  400/.  iMid  till  after 
fcr  value  received.    They  were  to  be  deposited  with  the  oTniSt "K^ 
kuikers  of  MUthell  and  Cleeter  as  a  security.     The  ban-  pwTed. 
kers  called  upon  Beaufoy^  but  he  gave  bis  bond  to  the 
vmoant,  and  the  not^s  were  delivered  up. 
'When  the  last  note  was  given  by  Beaufoy^  Mitchell  9Lnd 
^&e/fr  gave  him  the  following  promissory  note: 
*  4001,  Coventry,  nth  of  'November,  17S  !• 

On  demand,  we  promise  to  pay  to  Mr.  B.  Beaufoy,  op 
Urder,  400/.  value  received.  Mitchell  and  Cleetef. 

It  appeared  that  a  commission  of  bankrupt  had  issued  Bat  if  the 
igiiDst  Mitchell  and  Cleeter  the  day  before  he  took  up  the  «  notobefoie 
votes  by  giving  the   bond.    Beaufoy  petitioned  to  prove  JJ5[e*SJtJS^ 
Ae  whole  800/.  But  Lord  Thurlow  ordered  that  he  should  ™p*^»  ^ 

note  may  M 

W  at  liberty  to  prove  the  promissory  note  for  400/.  from  proTcd. 
MUchell  and  Cleeter  the  bankrupt,    and  dismissed  the 
petition  as  to  the  rest.    I}xparte  Beaufoy,  Cooke  170» 

IT87. 

This  was  the  same  as  Exparte  MaydweU,  with  respect 
to  the  promissory  note.  Beaufoy  having  paid  value  for 
it  before  the  bankruptcy,  it  was  a  debt  due  from  theoL 
^fore«  With  respect  to  the  other  400/.  he  paid  it  after 
tbeir  bankruptcy  as  a  surety,  he  could  not  prove  it  then<^ 
|te  might  now  by  49  Geo.  3.  c.  121.  i»  8,  Proof  is 

Lord  Clanricarde  received  from  Griffin^  with  whom  he  the  diTkieod 
bid  dealipgs,  his  acceptance  upon  a  bill  drawn  by  him,  thTcroditor 
^ord  Chnricarde,  for  60/,  17f-  9d.  and  he.  Grijin,  drewl"^^;;^ 

»nce» 


49  Geo.  III.  c.  121.  s.  3.    1809. 

upon  Turner  for  200?.  payable  to  Lord  Cltinrieardt.  It 
thew  bills  bad  been  good,  witli  otlier  sums.  Lord  Clanri- 
eatde  would  have  been  indebted  to  Griffin  515/.  7*.  fot 
wbicb  he  gave  him  two  drafts  upon  a  bunking-house  in 
Jiuhlin,  payable  in  six  monttis,  to  Griffin  or  order,  one 
for  300/.  the  other  for  21."j/.  "is.  Before  they  were  due, 
Oriffin  became  a  bankrupt,  and  Ills  acceptance  for  tiO/.  ITt. 
6d.  and  bis  draft  for  200/.  were  <l  is  honoured,  and  nem 
paid  to  Lord  ClanricaitU.  Lord  Clanricarde  petitioned  tbe 
cbtDcellor  to  be  permitted  to  prove  tliesc  two  sumi, 
araountiiig  together  to  2iJ0/.  17i  Qd  Lord  I'Aiir/otp  ofder» 
ed  that  the  petitioner  be  at  liberty  to  prove  his  debt  of 
960/.  \'it.i}d-  but  tilt  diudend  to  be  staid  till  the  fo 
count  relative  to  the  otlier  bills  mentioned  in  the  pctio 
tjoD  is  linaily  settled  and  adjusted.  Eiparte  Cianrieat^f, 
Cooke.  17-2.  ITSr.  \ 

This  is  i^o  fur  coiisiGtent  with  the  olhc-r  two  cases,  thlt 
tbepruof  is  ordered  upon  the  confideuce  that  Lord  Ciw* 
nmri^'t  bills  would  be  duly  honoured;  if  they  were  notj 
the  dividends  were  to  be  retained. 

It  would  perhaps  be  more  correct,  and  which  I  should 
adopt  in  practice,  to  allow  only  a  claim   to  be    Qiade  till 
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.  The  house  of  Scaii  uml  Pearson  having  bad  ff«q»«n^f^J"gb^* 
occasions  to  get  their  bills  discounted  by  persons  at  JBm-  bill  majr  prow 
t0l,  and  continuing  to  require  a  negotiation  of  paper,  tliey  acceptor, 
i^pli^  to  fVilkinSf  the  bankrupt,  and  to  one  Forsyth^  to 
aaaist  them,  by  lending  their  naoies  to  bills,  which  were 
to  be  discounted  by  Samuel  Span  of  Bristol,  for  the  use 
of  Scoit  and  Pear$on,  whose  names  were  not  to  appear 
IhereoQ.  Accordingly  (amongst:  others)  three  bills  were 
drawn  by  Forsyth  upon  Wilkintt  dated  the  2Sth  of  May 
1787,  for  800A  each,  payable  three  months  after  date; 
ti^o  to  the  order  of  Samuel  Span,  and  the  thirds  to  tlie 
order  of  the  drawer,  which  last  was  indorsed  in  blank 
hjf  Ae  drawer*  They  were  all  accept^  by  WUkins  about 
Hie  time  of  their  being  drawn^  The  three  bills  were 
]f^\  into  the  possession  of  ScQtt  and  Fearson^  and  were  by 
tbem  sent  down  to  Span  at  Bristol^  who  indorsed  tbero, 
mod  procured  them  to  be  discounted  by  other  persons, 
ttd  remitted  the  value  to  Scott  wA  Pearson  in  Bristol 
Imak  billsv  Before  the  bills  became  dua»  both  Scott  and 
fFUkins  became  bankrupts,  and  afterwards  Span  :  as  the 
l^dorser  was  obliged  to  take  them  up  under  these  cir* 
cum^tances.  Span  was  admitted  to  prove  the  bills  under 
ffUkins's  cpmmission,  and  this  petition  was  preferred  to 
bave  the  proof  of  the  debt  expunged* 

Xhe  Lord  Chancellor  considered  it  a  very  clear  point, 
that  a  bill  of  exchange  negociated  after  the  bankruptcy 
pf  tb^  acceptor,  might  be  proved  under  his  commission, 
although  the  party  was  not  possessed  of  it  at  the  time  of 
the  bankruptcy,  for  the  debt  accrued  by  the  acceptance ; 
imd  that  as  to  the  consideration,  there  was  a  clear  conai« 
4jeration  paid  in  this  case,  though  not  to  Wilkins ;  and 
t^t  £|Ki}i  became  the  holder  of  these  bills  in  a  fair  Qiai)? 
^f ;  an4  bfs  lordship  dismissed  the  petition. 
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A  new  petition  was  preferred,  prnyingthat  the  former 
petition  might  be  reheard  and  tlie  debt  expunged. 

The  Lord  Chaiiceilor,  alter  hearing  counsel,  expressed 
himself  to  be  very  clearly  of  the  same  opinion.  Kxpaitt 
Prymer,  Cool;e,W).nS^- 

It  is  very  clear  liiat  a  liona  fi.h  holder  of  a  bill  may  in* 
dorse  it  after  the  hankruptry  of  the  drawer  or  acceplor, 
and  the  indorsee  wdl  have  the  same  right  to  sue  out  « 
commiSBion  and  prove  his  debt  upon  it  as  the  iudorserhad. 
Expatie  Thomas.  1  ^itk.'3.  1747.  See  1  /V.  'i08.  Tbe 
same  was  decided  in  the  King's  Beiidi,  in  Bingiey  v.  Mad* 
Siton,  M.  17SS. 

But  here  when  Span  took  back  the  bill,  he  was  remitted 
to  his  original  right  and  condition.  He  was  the  principal 
debtor,  and  both  the  drawer  and  acceptor  were  sureties  for 
biro.  Though  he  gave  the  money  tu  ScotlaaA  Pearson,  thit 
ii  quite  an  immaterial  circumstance-  By  these  instruments 
(Sjpofl  receives  2400/.  Forsyth  and  Wilkim  neither  pay  nor 
receive  any  thing ;  Span  pays  back  the  2400t.  They  aie 
then  all  where  they  were,  zuiim  cuique  tribuitur.  If  iVli' 
fttKf'j  assignees  were  to  pay  n  dividend,  they  would  piy 
as  sureties  for  Spun,  and  might  immediately  recover  back 
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the  Olne^  Ba/iA%  and  brought  his  action  against  tbedefen« 
dant,  who  pleaded  his  bankruptcy. 
.  The  court  of  Common  Pleas  held  that  the  plaintiff 
could  recover,  that  he  could  prove  no  debt  till  he  bad 
actually  paid  the  money,  and  the  payment  vj^as  after  the 
bankruptcy.    Brooks  v.  Rogers,  1  Hen.  BL  640. 1791. 

If  Rogers  had  carried  the  bill  with  Brooks  t  name  upoo  ^ 

tt^  and  had  received  the  money,  this  case  would  have 
been  unquestionably  right.  Brooks  was  then  only  a  surety,^ 
The  only  doubt  is,  whether  Brooks  having  raised  the 
money,  and  then  paid  it,  might  not  be  considered  as  if  ha 
bad  discounted  it  himself,  and  had  gone  to  the  Olney  Bank 
to  repay  himself,  then  he  might  clearly  have  proved. 

Mr.  Justice  Laarence  considered  it  so  ip  Cowley  v.  Oui^ 
lop,  7  T.  R.  565.     See  post.  607* 

But  if  Brooks,  under  the  circumstances,  was  to  be  coii« 
sidered  merely  as  a  surety,  and  not  an  indorsee  for  value, 
the  case,  I  conceive,  was  correctly  decided^ 

'  The  defendant,^Ftflfg/w5,  delivered  two  promissory  notes  Payee  tsurcty, 
to  Green.  They  were  made  payable  to  Howis,  and  were 
indorsed  by  him.  Wiggins  became  a  bankrupt,  and  after 
bis  bankruptcy  Gree/i  compelled  ffoa;isto  pay  as  indorser. 
Horns  brought  an  action  against  Wiggins,  the  drawer,  who 
pleaded  his  bankruptcy.  Lord  Kenyon2Ltid  the  court  of 
King's  Benchy  were  clearly  of  opinion  that  he  might  re« 
cover.    Jlouis  v.  Wiggins,^  2\  J?.  714.  179*i. 

*  The  court«I  think,  rightly  considered  this  as  the  case 
of  an  accommodation  acceptor,  who  pays  after  the  bank* 
ruptcy  of  the  drawer. 

•  The  payee  here  was  undeniably  a  surety. 

He  could  not  swear  that  the  bankrupt  was  indebted  ta 
}um  before  the  bankruptcy. 
'  i$e  ought  to  have  recovered  upon  the  count  for  money 
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paid  and  advanced  for  the  u!.e  of  Wiggiia,  and  not  upon 
the  note. 

Tht  ctVc-ct  of  the  nole  was  just  the  snine  as  if  thfj 
bad  joined  in  a  joint  und  several  note  to  Greew. 

In  the  case  of  Sarrutt  v.  .■imtiii,  ue  poU,  Cbief  h 
jUaitj/lft^t/saJd  UmLttiis  case  liad  been  over-ruled.  I  &ati 
uoauthoriiy  for  that. 

llhoutd  ttiink  that  that  was  an  observation  made  has* 
tilyi  Without  a  correct  recolieciiun  of  tliecus(«atll]«  ttiatt 
■On  a  petition  to  be  permitted  lo  prove  under  a  commiv 
•ion  of  bankrupt  on  cross  bills  of  exchange,  thecbaoMla 
lubeld  that  the  petitioner  not  liaving  taken  up  bis  owfl 
bills,  could  nut  be  permitted  to  prove,  and  dismiftM^ 
the  petition.  Eiparle  It'arti,  Sgth  of  June,  1(94.  did 
4  Tttunt.  205. 

Tbe  plaiutifi'  RofJ'e,  and  defendant  Cation,  being  dciirout 
to  accommodate  each  other,  the  plaintifl  drew  n  bill  oil 
the dcftndaiit,  payable  to  his  ownordtr,  which  thcdefcth 
daut  accepted,  nnd  the  defeudaut  drew  a  bill  oa  tbe  f^aw 
tifi",  payable  tohitt  own  order,  which  the  plaintifT accepts 
«d,  the  two  bilU  being  precisely  ahke  in  the  dates,  suiiii 
ofmoney  conttiined  in  them,  and  times  of  |)«yiqent,  and 
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for  the  other:  that  the  bill  in  question  was  not  given  is 
an  indemnity^  which  was  in  its  nature  conditional^  but 
created  an  absolute  debt  from  the  beginning,  which  was 
capable  of  being  proved  under  the  commission^  and  being 
M  proveable  was  necessarily  barred  by  the  certificate* 
kolfe  V.  Cas/on,  2  Hen.  BL  olO.  Il95. 

This  is  a  case  which  introduces  some  confusion  anddif* 
ficulty.  If  Rolfe  when  called  upon  by  Nichols  had  paid 
bis  acceptance,  then  according  to  the  preceding  cases  he 
would  clearly  have  had  a  right  to  have  proved  under  Cas* 
io«i commission.  But  ns  Nichols  proved  under  CadotCs 
commission^  Rolft  ought  not  also  to  have  been  permitted 
to  prove* 

The  estate  of  Caslom  received  from  Nichols  450/.  Sup^ 
pose  he  pays  19s.  in  the  pound,  then  Nichols  receives  all 
bis  d«bt  except  2^.  IDs.  which  he  received  from  Rolfe* 
H  Moffe  could  also  have  proved  and  have  received  a  divi^ 
dtodf  then  he  would  exactly  have  gained  400/«  by  tho 
transaction. 

This  is  soabsurd  that  there  must  be  something  funda« 
saetitally  wrong  in  the  doctrine  of  the  case. 

It  seems  to  have  been  rightly  established  before  this 
isase^  that  a  liability  to  pay, upon  anote  or  bill  of  exchaogei 
is  Bot  a  sufficient  consideration  for  another  note  or  bill  of 
exobange  till  actual  payment.  Here  Rolfe  did  not  pay 
hta acceptance  when  it  was  due;  his  acceptance  was  dia^ 
honoured ;  the  liability  to  pay  or  refund  fell  back  upon 
the  drtew^  or  his  assignees  ;  the  acceptance  of  Caslon  was 
therefore  given  without  any  valuable  or  legal  considers^ 
tion  m  bankruptcy. 

Lord  Thurlow  would  not  have  permitted  Rolfe  to  have 
proved,  and  would  have  expunged  his  proof  if  it  had 
been  admitted. 

By  what  possible  form  of  deposition  could  Rolfe  bave 
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proved  \?hilst  Nicholses  deposition  contkitted  updb  the 
proceedings? 

But  Ro/fe  paid  to  Nichols  what  be  did  not  receive  by 
the  dividend  to  make  up  the  450/.  that  sum,  suppose  SS/. 
slOS"  he  might  havd  recovered  against  Cmion  upon  tiie 
money  counts,  having  paid  so  much  for  bis  use  as  surety 
-after  the  bankruptcy  ;  and  that  Caslon^l  think^  was  bound 
to  pay,  notwithstanding  his  certificate. 
A  good  bill  Seddon  and  others,  the  petitioners,  hating  n  bill  of  ei< 

bAnkrupi's  ^  change  accepted  by  one  Oldham^  indorsed  it,  and  deliver- 
pwJd'^  *^  fed  it  to  the  bankrupts  in  consideration  Of  their  prooiis- 
toty  note  for  the  same  sum,  ivhicb  note  tbey  indorsed  to 
Down  and  Co.  bankers.  Paty  and  Ca  the  banknipts,iie> 
gt>ciated  Oldham^  bills,  v^bith  he  paid,  and  after  the  bank* 
niptcy  of  Paty  and  Co.  the  pfetitioners,  as  indorseis  oC 
the  bankruptcy  note,  were  obliged  to  pay  it  tO  Doamssd 
Co.  and  the  Chancellor,  Lord  Rosslyn,  onl^red  tbattliill^ps- 
titioners  should  be  admitted  Creditors  under  the  cooiniis* 
sion  for  this  note.  Expartc  Seddon^  ^(ilh  November,  I79& 
€ited  7  T.  /?.  b63. 

This  is  a  very  clear  case  :  the  petitioners  gave  a  bill  rf 
eJtdhange,  which  was  as  good  as  cash,  as  good  as  a 
note  of  the  Bank  of  England ;  but  if  this  bill  of  el- 
fehange  had  turned  out  to  be  of  no  value,  then  there 
Would  have  been  no  pretence  for  the  payees  of  the  prch 
missory  note  to  have  proved  it  under  the  drawer's  com- 
mission* 

The  case  of  Snaiih  and  Co.  in  7  T.  R.  364. 1797.  csli» 
blishes  nothing  but  this,  that  the  acceptor  of  an  accom- 
modation bill,  who  has  paid  it  after  a  commissioa  hu 
issued  against  the  drawer,  could  not  prove  it  under  :his 
commission,  but  the  drawer  was  liable  to  pay  the  amount 
to  him,  notwithstanding  his  certificate. 

But  he  being  liable  before  the  commission  by  hhJK> 
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^cptance,  be  would  clearly  now,  having  paid  it,  be  en^ 
itled  to  prove  it  under  the  49  Geo.  3.  c.  121-  &  8. 
J.  and  J.  Ptters  exchanged  their  acceptances  with  Th««y«w 

^  '^  mutual  acctpt* 

tach  Other  to  a  great  amount.    They  had  no  effects  in  ances,  both 
rach  other's  hands,  but  each  agreed  to  pay  the  bills  they  bani^pu,  Tnd 
lad  accepted*    They  all  became  bankrupts,  and  at  that  proy'^^Jl'^g 
ime  J.  and  ^.  Peters  had  negociated  bills  to  the  amount.^.®^*"  commH- 

sioDSy  thfi  poort 

>f  3000/.    accepted  by   Dunlops,  and   Dunlops  had  ne- wasdivuJe^^ 
(ociated  bills  to  the    amount  of  1792/.    accepted  by  iMigntesofon* 
he  Peters.      All   these   bills  were  outstanding   when  ^^"'''"p^^"'** 

o  •  prove  onner 

hey  became  bankrupts.    The  holders  proved  all  the  bills  «»»«  «8*»^c  of 

the  other. 

inder  both  commissions  against  the  acceptors  and  thd 
Irawers.  The  assignees  of  Messrs.  Peters  on  their  accept 
aacea  of  1792/.  paid  a  dividend  to  the  amount  of  1224/. 
)n  their  own  drafts  to  the  amount  of  3000/.  they  paid  a. 
Uvidend  of.2211/.  Theaniount  of  the  dividends  they  paid 
ogether  was  3435/.  but  they  were  to  pay  their  accept- 
ances only  to  the  amount  of  1792/.  so  they  paid  by  divi- 
lends  1643/.  more  than  they  would  have  been  called 
ipon  to  pay  if  they  had  been  solvent.  The  Dufdops  upoa 
bese  bills  paid  only  6d.  in  the  pound. 

The  assignee  of  Messrs.  Peters  brought  an  action 
gaiost  the  Dunlops,  to  recover  the  sum  that  they  had 
laid  beyond  the  amount  of  their  acceptances,  subtract- 
Dg  the  amount  of  the  dividends  paid  by  Dunlops.  So 
he  action  was  for  the  difference  of  the  dividends  beyond, 
he  sum  of  1792/.  which  Messrs.  Peters  were  liable  to  pay 
y  their  acceptances.  The  Dunlopi  pleaded  the  general 
isue,  their  bankruptcy,  and  the  statute  of  limitations* 
(jr  the  last  plea  the  sum  was  reduced  to  528/.  A  case 
ra^  made  for  the  opinion  of  the  court  of  ^i;ig*5  Bench, 
rbether  the  plaintiffs  had  a  right  to  recover  this  8um« 
r  the  former  sum»  if  this  last  plea  had  not  existed. 

After  two  arguments  the  court  were  divided.  Lord  Kcn'^ 
on,  and  Mr.  J.  AMurst,  thinking  that  it  might  be  reco* 
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tpreil,  that  it  vias  a  debt  wliicli  the  Dutihps  owetl  aiuA 
Was  not  barred  by  tlieir  ccrtilicate.  Mr.  J.  Later entc,s.ni 
Mr.  J.  Groic,  Hereof  oijinion  tliiit  it  was  a  debt  barrtd 
by  the  certificate,  ibat  it  iiii^lit  liavc  been  proved  under 
tbe  commtssioii. 

Lord  Kenyan,  and  Mr.  J.  Anhhinst,  considered  it  as  a 
case  of  principal  and  surety,  and  that  within  tbe  piiitci- 
pleofallthe  cases  of  a  surety  payiiiga  debt  after  tlie 
bankruptcy  of  the  princrpal,  the  bankrupt  was  stillliable 
notwithstanding  his  certificate. 

The  other  judges  contended  that  the  liability  of  tbe 
Dunlopt  to  pay  by  their  acct^pting  tlie  bills  drawn  t^ 
Messn.  Peters,  in  consideration  of  the  bills  accepted  by 
P«fer«,  constituted  a  debt  before  tlieir  bankruptcy,  which 
Pe/ert  or  their  assignees  might  linve  proved  under  thecom> 
niisnon  of  DKn7o/is,and  tberffore  they  by  their  certificate 
are  diacharged.  Coictfi/,  assignee  of  Peters  v.  Dunlop, 
7  3'.  K.  565. 1798. 

The  arguments  of  the  learne<l  Judges  take  up  several 
pngesi  It  would  thirelbie  bo  inconsistent  with  my  work 
to  give  them  at  lenglb.  But  it  would  be  a  dc&erticHi  of 
my  duty  to  remain  neutral,  and  1  ant  bound  to  say,  that 
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It  was  absurd  to  suppose  that  Dunlop  would  give 
}00L  for  1792/.  Each  raises  the  money  he  wants,  viz. 
eiers  3000/.  and  Dunlop  1792/.  The  indorsee  of  Peters' s 
II  proves  under  both  comnaissions,  and  the  indorsee  of 
unlop's  in  like  manner. 

A  debt  then  of  3000/.  beyond  the  1792/.  is  actually  prov« 
under  Dunlop* sestaite,  though  that  estate' has  received 
value  actually  only  1792/.;  yet  if  Peters  had  paid  near 
1.  in  the  pound,  and  Dunlop* s  estate  only  6J.  then  it  is 
ntended  that  near  3000/.  more  might  have  been  prov-^ 
under  Dunlop*^  estate,  or  near  7792/.  against  an  estate 
lich  in  fact  has  been  increased  only  by  1792/.  more  than 
ir  times  what  it  received.  This  ex  absurdo  conclusion 
SQciently  proves  that  the  position  necessarily  produc- 
;:  it  cannot  be  right 

[t  is  sufficiently  hard  upon  creditors  that  they  are  ob« 
ed  to  pay  with  their  property  a  debt  for  which  their 
nkrupt  was  only  a  surety  ;  but  whatever  they  so  pay, 
3y  may  recover  from  the  principal  debtor,  when  he  is 
le  to  pay. 

If  Peters  had  continued  solvent,  and  had  kept  the  ac« 
ptanceof  Dunlop' s  in  their  own  hands ;  and  if  they  had 
nae  before  the  commissioners  to  prove  a  debt  upon  Dun* 
's  acceptance,  they  would  necessarily  ask  what  value 
I  you  ^ive  to  Dunlop  for  it?  I  gave  him  a  piece  of  paper 
th  my  acceptance.  Have  you  paid  any  thing  upon 
It  paper  .^  No.  Then  what  form  of  proof  coujd  be 
mitted  ? 

The  holder  of  that  acceptance  comes  also  to  seek  back 
I  money  the  bankrupt  received  by  it,  and  there  cannot 
two  proofs  existing  at  the  same  time  for  the  same 
\}t. 

If  Peters  had  kept  Dunlop* s  acceptance  for  3000/.  and 
d  taken  up  his  own  for  1792/.  then  if  he  had  come  to 
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prove  upon  Dunlop's  acceptance,  he  would  have  been 
admitted  to  prove   to  the  amount  of  179^*  the  valoe 
he  has  paid.    The  acceptance  or  liability  to  pay  before 
bankruptcy, creates  then  a  debt  to  the  extent  of  value, 
which  may  be  paid  afterwards;  for  without  such  liability 
in  the  bankrupt  before  his  bankruptcy  by  a   note  ora^ 
ceptance,  nothing  could  have  been  proved  till  the  49 G«. 
3,  the  whole  debt  by  paying  an  accommodation  accep- 
tance accruing  after  the  commission,  could  not  be  proved 
under  it  unless  a  corresponding  liability  existed  on  the 
part  of  the  bankrupt. 
A  balance  of         In  this  case  the  debt  claimed  was  a  balance  of  the  diri- 
Dot  be  proved,   dends,  thatsurcly  can  nevor  be  proved  under  either  cobb* 
mission,  it  must  arise  entirely  after  the  bankruptcy. 

Besides,  whilst  there  is  any  more  property  discoteied 
to  divide,  there  can  be  no  final  dividend. 

It  was  said  *'  the  Dunlops  not  having  paid  their  accep* 
tances  to  the  holders,  the  drawers  were  obliged  to  pay 
them,  and  when  they  have  paid  they  become  again  eati- 
tled  and  the  Duulops  are  again  liable.** 
.  In  that  case  the  Peters  have  raised  no  money  byft** 
hp's  acceptances,  and  they  are  in  the  same  state  as  ifth^ 
had  kept  the  acceptances  in  their  pocket  book. 

The  debt  from  Dunlops  to  them  must  arise  upon  wW 
they  pay  upon  their  own  acceptances  to  Dunlops* 

This  is  every  day's  practice :  the  bankrupt  gives  W* 
acceptance,  which  being  dishonoured  the  drawer  or  CI^ 
ditor  takes  back  the  paper,and  pays  whatever  he  receifd 
by  it,  and  then  he  proves  for  goods  sold  and  delivered  or 
money  lent,  &c.  or  as  the  case  may  be,  for  which  he  to 
received  no  security  except  the  bankrupt's  acceptance. 

If  this  were  not  strictly  inquired  into,  petitioning  cr^ 
ditors*  debts  and  proofs  under  commissions  would  be  ma- 
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nufactured  at  a  very  cheap  rate.    This  now  constitutes 
the  great  source  of  fraud  and  conspiracy  in  bankruptcy.    . 

There  is  son^ething  very  extraordinary  in  this  case  in 
taking  the  sum  of  the  dividends  beyond  the  acceptances 
mrhich  Messrs.  Peters  were  to  pay.  It  would  I  think  have 
been  more  equitable  to  have  taken  the  sum  of  the  divi« 
dends  beyond  what  they  had  actually  received.  Peters  $ 
estate  had  actually  received  3000/.  by  the  drafts,  and  by 
the  dividends  they  pay  34d5iL 

I  see  no  principle  but  that  of  cross  suretyship  by 
ivhich  this  can  be  arranged,  and  that  I  have  fully  ex* 
plained  in  p.  587,  et  seq. 

According  to  that  rule,  the  assignees  oi  Peters  paid  as 
sureties  for  Dunlop,  1224/.  which  I  think  Dunlops  conti- 
nued liable  to  pay  ;  and  the  assignees  of  Dunlops  paid 
3000  sixpences,  or  75/.  as  sureties  for  Messrs.  Peterg, 
which  Peters  would  in  like  manner  be  liable  to  pay,  not« 
withstanding  their  respective  certificates. 

If  I  were  to  endeavour  to  answer  directly  the  argu- 
ments of  the  two  learned  judges,  who  differed  from  Lord 
Kenyan  and  Mr.  J.  Ashhurst,  I  should  say  that  two  of  the 
eases  they  rely  upon,  viz.  JExparte  Brimer,  and  ExparU 
Moife  V.  Caslon,  I  do  not  consider  good  authorities. 

See  my  observations  upon  them,  p.  601.  Exparte  Seddom 
is  good  authority,  but  it  does  not  apply  ;  because  Seddon 
had  given  for  the  bankrupt's  promissory  note  a  good  bill, 
which  was  paid ;  it  was  as  good  as  cash  or  a  bank  note. 

Hext  Peters  had  given  their  dishonoured  acceptance  for 
the  acceptance  of  Dunlops. 

The  case  also  of  Death  v.  Serwonters,  1  Lutw.  SB5, 
may  be  good  law,  but  I  think  it  does  not  apply.  A.  draws 
s  bill  upon  B.  payable  to  C.  which  B.  accepts,  C.  indorses 
to  D.;  D,  to  E ;  E.  might  prove  the  bill  under  B.'s  commis- 
sion, but  if  afterwards  be  compels  D.  to  pay  him,  then  no 
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doubt  D.  inaj'  come  and  prove  ;  but  F.,'s  proof  must  fint 
of  all  be  expunged,  and  so  ol'C,  and  so  of  A.,  but  before 
A.  can  prove,  llie  prcofs  of  )•-.  D.  and  t'.  niusl  all  be  ex- 
punged. Wlien  A.  came  to  prove  upon  B.'s  acceptance,  the 
commissioners  would  inquire  what  value  have  you  given, 
and  unless  he  can  shew  lie  lias  paid  value,  between  A. 
and  B.  the  paper  is  of  no  avail.  A.  has  paid  back  what 
he  received  for  the  paper;  but  if  A.  has  paid  liisownac' 
ceptance  by  which  B.  has  received  so  njuch,  and  A.  ba» 
paid  ao  much,  then  to  that  extent,  A  may  prove  it,  and 
B8  a  debt  before  tlie  date  of  the  commission  by  B.'s  lia- 
bility upon  an  instrument  given  before. 

Suppose  neither  is  a  bankrupt,  and  each  fails  in  paying 
bis  acceptance,  then  each  must  take  back  the  draft  upon 
wllicb  for  the  time  he  periiaps  raised  money  upon; 
they  are  then  just  as  they  were. 

It  will  hardly  be  said  tiiat  Hvo  actions  might  be  brought, 
as  the  cunsideriition  in  ench  bill  has  neither  been  gain  not 
lew  to  either  party. 

The  liability  to  pay  without  pay^ncnt  is  not  a  suilicteBt 
consideration  for  a  bond,  bdl,  or  note  in  bankruptcy.  It 
is  directly  contrary  to  the  21  Jac-  1.  c.  19.  s.   9-    whici 
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till  the  bills  accepted  by  Dichon  had  been  taken  up.  Ex" 
parte  Everett,  3  May  1800.  cited  4  Taunt.  204. 

The  houses  oi  Caldwell  aud  Co.  and  of  George  Bron?«e)^»^'"»' 

®  The  ca^h  bii. 

and  Henry  Brown  were  considerable  houses  of  trade  at  lance  proved 
Liverpool;  the  former  acting  as  bankers,  the  latter  being  eitatet. 
general  merchants.  On  the  123d  of  March  1793,  a  com- 
mission of  bankruptcy  issued  against  Caldwell  and  Co. 
under  which  they  were  declared  bankrupts;  and  in  the 
same  month  the  house  of  Browne  also  was  declared  bank«* 
rupt  The  assignees  of  Caldwell  and  Co,  claimed  to  prove 
and  receive  dividends  to  a  very  large  amount  under  the 
commission  against  the  house  of  Browne.  This  produc« 
ed  a  petition  by  the  assignees  of  Caldwell  and  Co.  to  the 
Lord  Chancellor.  It  was  referred  to  the  commissioners  to 
state  and  settle  the  account  between    the  two  houses. 

Their  certificate  afterwards  formed  part  of  the  peti- 
tion, which  is  extremely  intricate  ;  but  the  substance  of 
the  prayer  is  that  the  assignees  of  Caldwell  and  Co.  might 
prove  under  the  commission  of  Browne  not  only  the  cash 
balance  amounting  to  40,000/.  but  that  the  assignees  might 
also  prove  the  difference  of  the  dividends  paid  upon  th^ 
cross  accommodation  paper,  which  paper  or  bills  amount- 
ed to  upwards  of  500,000/.  Caldwell  and  Co.  having  paid 
much  higher  dividends  upon  it  than  the  Brownes. 

The  petition  stated  that  Browneshdid  paid  bills  to  Cald' 
well  and  Co.  to  the  amount  of  305,000/.  and  that  Cald^ 
well  and  Co.  had  paid  to  Brownes  bills  to  the  amount  of 
204,000/.    All  these  proved  bad. 

The  case  is  extremely  confused,  and  not  drawn  with 
professional  accuracy  ;  for  this  immense  mass  of  bilUis 
described  only  as  bad  bills,  without  stating  who  were  the 
drawers  and  acceptors ;  but  it  may  be  presumed  that  they 
were  mutually  so,  as  in  the  last  caseofCow/ey  v.  Dunlop', 
but  all  we  learn  from  it  is  in  Lord  Rosilj/us  judj^ment. 
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hoxA  Rosslyn.  Are  not  both  estates  equally  damnifr 
ed  ?  Take  a  creditor  of  one  house  who  is  not  connectdi 
with  the  other;  he  finds  the  estate  upon  which  he  has  a 
demand  damnified  by  what  it  pays  towards  the  debts  of 
the  other.  The  amount  of  the  damage  may  be  different 
according  to  the  different  dividends. 

When  you  take  the  bills  into  the  account,  must  yw 
not  of  necessity  suppose  all  the  bills  to  be  good?  And 
how  can  you  by  possibility  augment  the  state  of  the  debt 
by  the  circumstance  that  both  parties  are  become  bank 
ruj[>t  ?  as  between  each  other  neither  of  them  is  at  libow 
ty^to  talk  of  the  bills  being  bad.  Suppose  they  had 
both  continued  solvent,  and  had  adjusted  their  accounts, 
the  sum  of  140,9562.155.  5d.  would  have  been  the  ex- 
act balance  to  be  paid.  That  sum  might  have  beet 
discharged  either  by  payment  of  the  balance,  or  a  r^ 
turn  of  paper ;  but  the  actual  debt  between  them  cm 
never  exist  upon  anj^  other  footing  than  the  supposition  that 
the  bills  are  good.  Till  Caldwell  and  Co.  pay  all  the  cr^ 
ditors  of  Browne,  who  are  likewise  creditors  of  theirs,  901 
in  the  pound,  they  are,  by  proving,  sharing  with  the  cre- 
ditors of  Browne,  who  are  likewise  creditors  of  theirs. 

In  Tousiant  v.  Martinnant  the  bond  of  indemnity  could 
not  be  proved  undet  the  bankruptcy ;  for  at  the  time  of 
the  bankruptcy  there  was  no  debt.  The  court  would  not 
suffer  execution  to  be  taken  out  upon  that  judgmoit, 
when  there  was  no  debt  due.  The  bond  could  only  be 
taken  to  be  a  fraud  upon  the  bankruptcy  ;  and  that  ii 
the  use  that  was  made  of  it.   See  post 

If  I  allow  this  petition,  I  must  do  two  things  that  are 
quite  impossible.  I  must  hold,  that  the  bankroptcj 
creates  a  debt  which  did  not  exist  antecedently ;  and  I 
must  hold  that  the  same  debt  may  be  proved  twice.  Wbtt 
ever  happens  after  the  bankruptcy  is  all  chance,  ft 
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IBight  have  happened  that  tlie  house  of  Browne  had  the 
better  estate  of  the  two. 

The  order  directed  that  the  proof  should  stand  for  the 
sum  of 39,070/. l5.  Id.  only;  which  at  the  hearing  was 
admitted  to  be  the  balance  due  on  the  cash  account.  Ex^ 
parte  fValkcr,  4  Fes.  373. 1798- 

The  case  Exparte  Walker,  produced  confusion  by  the  T^'^^^^J^ 
immensity  of  the  mass  of  bills:  if  we  trace  the  pro^notto 
gress  of  each  bill  from  its  existence  till  its  production  ^^^^ 
before  the  commissioners,  or  before  the  chancellor  or  a 
court  of  law,  it  is  not  difficult  I  think  to  come  to  a  right  ' 
conclusion  ;  and  what  will  be  true  of  one  bill  will  be  true 
of  a  thousand  more  under  similar  circumstances:  but  the 
difficulty  arises  from  a  wish  to  form  one  abstract  propo* 
sition  respecting  bills  and  notes  quite  dissimilar  and  in* 
congruous  in  their  nature. 

Of  cross  bills,  or  cross  accommodation  paper,  I  have 
presumed  to  state  the  most  satisfactory  way  is  to  consider 
it  as  miltual  suretyship.  So  considered^  Lord  Rosslyn  was 
right  in  not  permitting  any  balance  of  it,  or  any  balance 
of   the  dividends  upon  it  in  bankruptcy. 

But  it  will  follow,  too,  that  if  there  is  a  cash  balance 
from  B.  to  A,  of  20,000/,  if  A.has  drawn  for  more  than 
that  sum,  and  B.  has  accepted  his  bills,  and  these  bills  are 
proved  by  the  holders,  the  assignees  of  A.  ought  not 
to  prove  the  cash  balance  also;  for  if  A.  had  drawn  ex- 
mctly  for  the  30,000/.  and  no  more,  the  holders  of  the  biilf 
livould  prove  that,  and  A.  or  his  assignees  could  prova 
nothing. 

But  if  he  should  chance  to  draw  for  100/.  or  1000/. 
xnore  than  the  cash  balance,  if  he  has  accepted  bills 
drawn  by  B.  then  the  bill  holders  may  prove  under  both 
cx>nimis8ions  all  the  bills,  and  A.  may  prove  the  cash  ^.^ 
lance  of  20,000/.  besides. 
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Tbe  cash  ba- 
lance ought 
Dot  to  be 
piofed* 


The  cash  ba« 
lance  only 
proyed* 


This  si^rely  cannot  be  right. 

Suppose,  again,  that  B.  owes  A.  20,000t  and  A.  draws 
for  lofiOOL  and  B,  draws  upon  A.  for  15,00OAwhich  A.  ac- 
cepts,  then  A.  has  drawn  for  15,000/.  which  he  has  receiv. 
ed  by  his  bills :  then  both  he  and  the  bill-holders  are  not 
to  prove  the  15,000/.  but  A.*s  assignees  would  prove  the 
cash  balance  beyond  the  bills,  viz.  5000/.  and  A.  harii^ 
accepted  for  B  15,000/.  merely  as  a  surety,  B.  will,  not- 
withstanding hisceTtificate,upon  that  proof,  remain  indebt- 
ed to  the  assignees  of  A.  the  amount  of  the  dividend  they 
pay  upon  the  15,000/.  which  B.  drew  upon  A.  for,  becanie 
B.  had  no  right  to  draw  upon  A.  but  by  hia  favour,  and  A. 
accepts  merely  aa  his  surety.  But  that  is  not  the  case  of  the 
bills  which  A.  draws  upon  B.  within  the  caah  balance. 
B.  will  be  for  ever  discharged  from  the  debt  to  ttet 
amount,  and  B.'s  creditors  may  justly  insist  that  both  the 
debt  and  the  bills  to  tbe  amount  of  the  debt  shall  not  be 
proved  under  B.*s  commission. 

I  consider  it  so  clear  that  a  cash  balance  ought  not  to 
be  proved  by  the  assignees  of  a  bankrupt,  who  has  drawB 
bills  to  the  amount  of  it,  provided  those  bills  are  proved 
against  the  other  bankrupt's  estate,  that  any  further  at- 
tempt to  explain  it  would  only  render  the  propositioQ 
more  doubtful  and  uncertain. 

In  another  similar  case,  soon  afterwards,  a  petition  wv 
presented  by  the  assignees  of  French,  a  bankrupt.  The 
object  was  similar  to  that  of  Expartt  Walker^  to  prove 
under  the  commission  of  bankruptcy  against  Garp 
Browne  and  Henry  Browne,  of  Liverpool^  not  only  for 
the  cash  balance  between  the  two  estates,  but  also  in  re- 
spect  of  dishonoured  bills  upon  a  similar  issue  of  cross 
paper,  dishonoured  on  each  side ;  part  of  which  having 
been  negociated  was  proved  by  the  holders  against  both 
estates,  i 
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Lord  Rosdyn.  Upon  the  consideration  of  the  case  Ex* 
parte  Walker,  it  struck  me  that  there  were  but  two  ways 
of  taking  it,  as  between  the  two  estates  :  either  to  con- 
sider all  the  bills  as  struck  out  of  the  case  entirely,  or 
issued  for  a  bad  purpose,  like  gambling  transactions, 
&c.  upon  which  there  could  be  no  proof;  or  to  consider 
them  all  as  good  bills.  I  do  not  see  that  there  is  a  mid- 
dle course. 

The  order  was  pronounced,  that  the  petitioners  should 
be  at  liberty  to  prove  the  cash  balance  only.  ExparU 
Earle,  5  Ves.  833.  1801- 

The  proof  of  the  bills  cannot  be  expunged  from  the 
proceedings  like  gaming  debts,  all  which  are  perfectly 
void ;  but  these  bills  are  all  good  in  the  hands  of  those 
-who  have  given  full  value  for  them,  and  we  must  treat 
them  exactly  in  the  same  way,  whether  the  amount  of 
them  is  200/.  or  200,000/. 

Lord  Ros$b/n  says,  "  I  do  not  see  that  there  is  a  middle 
course.'*  I  have  presumed  to  suggest  that  there  is  a 
middle  course,  viz.  that  alL  the  cross  paper  should  be 
proved,  but  no  cash  balance  should  be  proved,  provided 
the  party  to  whom  the  balance  was  due  has  drawn  bills, 
which  have  been  proved  to  the  amount  of  the  balance. 

I  consider  this  part  of  Lord  Rosslyn's  decision  upon 
cross-bills  erroneous  ;  but  I  hope  I  have  proved  that  he 
was  right  in  admitting  them  all  to  be  proved,  and  right 
also  in  refusing  the  proof  of  a  balance  of  dividends. 

Lord  Eldon  has  frequently  said  that  in  these  "  cases 
the  knot  was  cut,  and  not  untied." 

The  decisions  being  left  to  chance,were  as  fortunate  as 
could  have  been  hoped  for. 

Williamson  owed  Palmer  498/.  upon  the  balance  of  an  Acceptance  or 

*  note  given  for 

account ;  he  delivered  him  bills  to  the  amount  of  1098/.  more  Uian  a 
drawn  by  himself,  and  made  payable  to  Palmer  upon  one 
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Goodenough,  but  they  were  never  accepted  or  paid  by 
Goadeniwgh.  But  these  bills  were  negociated  by  Paimer,and 
Williamson  and  Pii/merboth  became  bankrupt^  these  bills 
being  in  the  bands  of  bona  fide  holders  unpaid.  They 
proved  under  both  commissions.  WillianuofC$  estate 
paid  6u  Sd.  in  the  pound,  and  Palmer^s  lOs.  in  the  pound. 

The  assignees  of  Palmer  applied  to  prove  the  balance 
of  the  account  under  ^i7/uim£on*5 commission;  but  hk 
assignees  resisted  it,  insisting  that  they  ought  to  be  paid  oot 
of  the  estate  of  Palmer  200/.  having  been  compelled  to 
pay  366/.  in  dividends  upon  1098/.  the  amount  of  the  bilh^ 
which  sum  exceeded  the  amount  of  the  dividends  on  the 
sum  of  498/.  by  the  sum  of  200/. 

The  Lord  Chancellor.  <*Tbis  is  a  very  difficult  questioo. 
It  is  not  a  case  of  cross  paper.  There  is  a  cash  transac- 
tioo»  and  a  bill  transaction ;  and  the  demand  of  Palmer n 
estate  against  WiUiamsorCs  estate,  is  to  prove  the  cash  ba- 
lance ;  the  effect  of  which  is  to  lay  out  altogether  the 
paper,  amounting  to  1098/.  letting  the  bills  fall,  as  they 
may  upon  the  respective  estates.  That  cannot  possibly 
be.  On  the  other  hand  it  is  contended  in  support  of  the 
petition,  that  being  not  cross-paper,  but  mutual  advances 
of  cash  and  paper  upon  one  side  only,  the  whole  is  to  be 
looked  upon  as  advance  of  cash  on  both  sides  ;  and  as  if 
the  paper  was  good.  With  a  view  to  simplify  it,  the  best 
way  will  be  to  suppose  there  was  no  cash  transaction, 
and  that  there  was  one  bill  for  1000/.  Suppose  WiUiam* 
son  put  that  bill  into  the  hands  of  Palmer  ;  and  consider, 
first,  what  was  that  paper  with  reference  to  ffilliams(m» 
If  it  was  a  bill  upon  which  he  could  have  recovered  from 
acceptors  and  indorsers,  and  he  put  it  into  the  hands  of 
Palmer,  who  by  means  of  that  bill  raises  the  money,  it 
might  be  contended  that  Palmer  would  be  debtor  for 
1000/.  to  WiUiam9on,  parting  with  that  valuable  paper. 
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But  put  it  the  other  way,    that  it  was  a  bill  in  no  other 

sense  than  as  being  drawn  upon  a  third  person  ;   and  be* 

fore  it  was  determined  whether  he  would  accept,  fPt'/- 

UamMon    gave ,  it    to   Palmer^    who  indorsed   it;    and 

it  never  was  accepted ;  would  it  be  possible  for  William^ 

son  to  maintain  an  action,  until  it  came  back  again  to 

him,  and  he  had  paid  money  in  respect  of  it  ?  The  con** 

(sequence  is  that,  until  the  bill  came  back  upon  William^ 

son.  Palmer  would  not  have  been  debtor  to  him ;   and 

if  it  had  not  come  back  to  him  till  after  the  bankruptcy, 

there  would  have  been  no  debt  at  the  bankruptcy :  then 

while  the  paper  was  afloat,  could  Palmer  have  recovered 

the  498/.  due  upon  the  cash   transaction?    He  could 

not*    The  answer  of  tVilliamson  would  be,  that  Palmer 

bad  his  name  engaged  in  that  bill  still    in  circulation; 

and  Williamson  must  be  disentangled  from  that^  bdbre 

the  other  could  call  for  his  balance. 

*'If  between  these  parties,  considered  as  solvent,  WOtt* 
amton  is  entitled  to  say.  Palmer  should  not  have  the  498/. 
until  he  had  restored  the  bill,  being  put  into  his  hands,  as 
a  medium  of  raising  money,  and  the  first  obligation  was 
uponPa/mer,  what  difference  does  the  bankruptcy  make  ? 
No  other  difference  than  this;  that  if  the  assignees  of 
WUliamson  protect  his  estate  against  any  liability  upon 
the  bill,  Palmer^s  estate  is  entitled  to  a  dividend  upon 
the  sum  of  49S/.;  that  is,  in  order  to  keep  the  accounts 
finally  right,  Williamson^ s  estate  is  entitled  to  retain  the 
dividends  due  to  Palmer's  estate  to  the  extent  of  making 
them  applicable  to  protect  the  estate  of  Williamson  against 
the  bill.  The  answer  to  the  objection,  that  in  that  way 
J^almer's  estate  will  get  50/.  is,  that  it  is  accident.  If  the 
l)ankrupt  estate  paid  Ws.  in  the  pound,  that  would  not  be 
mo ;   for  then  Williamson's  estate  retaining  all  the  divi- 


630  49  Geo.  III.  c.l2h  s.  8.  1809- 

dends'  Palmer  $  estate  would  be  entitled  to  in  respect  o( 
the  498/.  with  a  view  to  protection  against  the  proof,  in 
respect  of  the  paper,  the  thing  would  come  round ;  the 
bill  would  be  taken  up  by  Palmer,  and  the  498/.  wooM 
be  paid  by  Williamson. 

"Therefore  the  sum  of  498/.  is  to  be  proved  against  the 
estate  of  Williamson  by  Palmers  estate ;  but  to  the  ex- 
tent of  the  proof  against   Williamson* s  estate   upon  the 
billSjthe  assignees  of  Williamson  are  entitled  to  retain  md 
apply  the  dividends  in  respect  of  that  proof  for  the  ex* 
oneration  of  the  estate  of  frt//iam$oii,  to  reiaiburae  them- 
selves all  the  dividends  they  should  pay  upon  the  bilb; 
which  ought  to  be  taken  up  by  Palmer.  To  alter  thisd^ 
cision,  it  must  be  shewn,  not  only  that  the  bills  weie 
accepted  by  Goodenough,    but    that  they  were  acoeptei 
on  account  of  what  the  acceptor  owed  to    WiUioMm!* 
Exparte  Metcalfe,  11  Fes.AOi.  1805. 

I  cannot  concur  in  the  conclusion  of  Lord  EldonU  rei- 
soning,  for  the  holders  of  the  bills  would  have  an  m- 
doubted  right  to  receive 366/.  iromWilliamsotCt  estate;  and 
therefore  I  do  not  see  what  protection  it  would  give  to 
that  estate  that  Palmers  assignees  should  prove  the 
498/.  the  dividend  of  which,  viz.  166/.  they,  fVilliamson's 
assignees,  were  to  retain.  They  could  not  possibly  deduct 
it  from  the  dividends  due  to  the  holders  of  the  bills, 
viz.  366/.  and  when  they  had  retained  it  they  must  d^ 
vide  it  again.  So  the  proof  would  produce  no  eflTect  to 
the  other  creditors. 

The  bill  or  bills  to  the  amount  of  600/.  ought  to  be 
taken  up  by  Palmer,  and  the  bill  or  bills  to  the  amount 
of  498/.  ought  to  be  taken  up  by  Williamson;  if  they  each 
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paid  20s.  in  the  pound,  or  were  solvent,  then  each  had 
paid  what  they  had  respectively  received. 

These  are  certainly  very  puzzling  and  perplexing  quet* 
tions,  but  the  solution  I  should  give  of  this  case,  would 
be  this ;  viz.  Williamson  owes  Palmer  498/.  and  we  will 
suppose  that  he  gives  him  one  bill  or  note  exactly  for 
that  sum :  then  when  Palmer  raises  money  upon  that 
bill  or  note,  the  debt  is  thereby  discharged,  so  that  the 
holder  of  the  bill  or  note  and  Palmer's  assignees  cannot 
both  prove  and  receive  dividends  upon  that  sum. 
If  Palmer  had  kept  that  bill,  or  had  taken  it  back,  then 
he  might  have  proved  his  original  debt,  and  would  have 
had  no  security  but  a  piece  of  useless  paper,  with  his 
debtor's  name  upon  it. 

But  tVilkinion  gives  Palmer^  besides  that,  a  bill  or  bills, 
suppose  one  bill,  to  the  amount  of  600/.  upon  which  Palmer 
raises  so  much  money  :  this  being  given  without  value  or 
consideration  by  Williamson^  he  is  merely  a  surety  or  an 
accommodation  drawer  for  Palmer  :  and  when  William^ 
MorCs  assignees  pay  a  dividend  upon  that  to  the  amount  of 
200/.  they  pay  it  as  sureties  for  Palmer ;  they  cannot 
prove  it  under  his  commission,  it  has  been  proved  by  the 
holder  of  the  bill,  he  must  therefore  remain  indebted  to 
that  amount  notwithstanding  his  certificate. 

The  next  case  was  an  action  of  assumpsit  to  recover 
49/.  155.  2d.  for  so  much  money  paid  and  advanced  for  the 
use  of  the  defendant.    He  pleaded  his  bankruptcy. 

Buttivant  diud  Whitest  Norzcich  wishing  to  raise  money 
by  the  acceptances  of  Buckler  in  London^  drew  upon 
bim  four  bills  to  the  amount  of  565/.  125.  6d.  at  three  and 
two  months  after  their  respective  dates ;  they  remitted 
bim  as  counter  securities  to  enable  him  to  answer  his  ac- 
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ceptances,  five  bills  to  the  amount  of  565/*  7s.  Sdl  drawn 
upon  their  agents  in  London,  some  on  Henderson  and  some 
en  fVelb^  which  were  accepted  by  them :  these  were 
made  payable  on  the  same  day,  or  two  days  before  tbe 
acceptances  of  Buckler  became  due.  Before  any  of  these 
bills  became  due,  the  drawers  Buttitant  and  WUie  be- 
came bankrupts,  and  Buttivant  has  obtained  bis  certi- 
ficate. 

Buckler  paid  the  holders  of  the  bills,  b\bL  VJt.  U> 
and  that  he  proved  under  the  commission. 

He  afterwards  paid  the  remainder,  49/*  15s.  ^JL  which 
he  did  not  prove,  and  for  which  the  action  by  him  is 
brought  against  Buttivant  and  White. 

Lord  Ellenborough  and  the  court  held  tbe  plaintiff  coaU 
not  recover,  and  that  the  verdict  ought  to  be  entered  for 
the  defendant     Buckler  v.  Buttivant,  3  Eoii,   72- 1801 

I  perfectly  approve  of  the  judgment  of  the  oomt, 
though  I  am  obliged  to  say  that  I  do  not  very  well 
prehend  their  reasons.  Lord  Ellenborough  mys^  tbe 
falls  within  the  same  principle  as  governed  that  of  Jtojfi 
v.  Caslon.  But  in  that  case  the  acceptor  did  not  pay  bis 
acceptance  ;  the  holder  of  the  bill  proved  and  took  adi* 
vidend,  and  called  upon  the  plaintiff  to  pay  the  remtiiH 
der  of  his  dishonoured  acceptance;  and  Lord  JSflbik' 
rough  seems  to  cast  an  undeserved  reflection  upon  Brotb 
v.  Rogers^  and  ff 00:25  v.  Wiggins,  which  appear  to  be  per- 
fectly reconcileable  with  this  case. 

Buckler  here  pays  the  whole  of  his  acceptances ;  tad 
why  he  proved  the  greatest  part,  and  left  the  rest  for  in 
action  does  not  appear.  It  is  very  clear,  if  he  had  aright 
to  prove  515/.  he  had  the  same  right  to  prove  the  remtiih 
der. 

This  case  seems  to  be  precisely  the  same  as  Eipirtt 
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Maydwdly  Exparte  Bcaufoy^  and  Exparte  Clanricarde,  and 
Exparte  Seddon ;  upon  these  subjects  all  the  courts  ought 
to  agree. 

Buckkr  was  the  indorsee  of  bills  drawn  by  Buttivant : 
he  gave  his  acceptance  to  the  same  amount,  that  whea 
paid  was  a  valuable  consideration  for  the  other:  as  acorn-, 
inissioner  I  should  therefore  have  permitted  him  to  have 
proved  as  indorsee  of  certain  bills  drawn  by  the  bank- 
rupt, for  which  he  gave  full  value  by  accepting  certain 
bills  drawn  upon  him  by  the  bankrupt  to  the  same  amount, 
which  he  the  plaintiff  has  since  paid. 

If  the  bills  had  been  drawn  upon  him  for  100/.  more 
than  he  had  received,  then  it  would  have  been  precise-. 
ly  Exparte  Beaufoy^  case;  and  Buckler  might  have 
proved  to  the  extent  of  the  notes  he  received;  but  for  the 
surplus,  the  100/.  be  having  paid  to  that  amount,  which 
he  paid  after  the  bankruptcy,  he  might  at  that  time  have 
maintained  this  action  against  the  bankrupt. 

It  is  now  decided  that  an  acceptor  of  an  accommo- 
dation bill,  who  has  accepted  before  the  commission, 
aod  who  pays  it  afterwards,  may  prove  the  amount  under 
the  49  Geo.  3.  c.  135.  s.  S.  See  p.  582. 

At  the  date  of  the  commission  the  petitioners  (bankers) 
were  under  acceptances  for  the  bankrupt  Kirkpatrick ;. 
and  they  held  bills  drawn  by  the  bankrupt,  and  accept- 
ed by  different  persons ;  which  were  not  due  at  the  date 
of  the  commission.  The  petitioners  proved  a  debt  of 
3234/.  under  the  commission  as  due  upon  a  balance  of 
accounts.  Lord  Eldon  said,  they  were  wrong  in  proving 
it  as  a  cash  balance,  but  that  they  might  prove  the  bills 
upon  which  the  bankrupt's  name  appears,  to  cover  their 
acceptances,  which  had  not  been  made  good ;  that  they 
were  to  prove  upon  the  securities.  Exparte  Bloxham,  8  Tes. 
331.  1803. 
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In  that  case  it  was  said  the  balance  was  exactly  the 
amount  of  the  bills-  That  was  merely  accident.  But 
the  petitioner  ought  not  perhaps  to  have  been  permitted 
to  prove  till  he  had  paid  his  own  acceptance ;  and  nowbv 
the  49  Geo.  3.  c.  135.  5.  8.  he  might  prove  also  the  diffa- 
ence  between  the  acceptance  and  the  bills,  for  to  that 
extent  be  is  a  party  liable  as  a  surety  before  the  bant 
niptc}'. 

The  petitioning  creditor  and  the  bankrupt  had  drawn 
two  bills  on  each  other  of  precisely  the  same  tenor  and 
date,  and  each  had  accepted  the  other*s  bills. 

Before  any  of  the  bills  became  due,  the  bankrupt  com- 
mitted an  act  of  bankruptcy,  upon  which  a  cooamissioQ 
was  issued,  founded  upon  the  acceptances  so  given  bj 
the  bankrupt.  Neither  of  the  bills  was  due  or  paid,  whea 
this  action  was  brought.  A  verdict  was  found  for  the  plain* 
tiffs,  with  liberty  to  the  defendant  to  move  to  set  it  aside 
and  enter  a  nonsuit.  This  was  an  action  of  trover  by 
the  assignees  of  the  bankrupt,  and  the  question  iw 
whether  this  was  a  good  petitioning  creditor*s  debt. 

Chief  J.  Mansfield ydLiid  the  court  of  Common  Pleas,  hdd 
very  clearly  that  this  could  not  be  a  petitioning  creditor*s 
debt;  that  the  holder  of  the  bankrupt*s  acceptancei 
without  having  paid  his  own  could  have  proved  no  debt 
under  the  commission.  The  plaintiff  nonsuited.  SmmH, 
assignee  of  Collier,  v.  Justin,   I  Tmntt.  200. 

'J'his  is  a  very  important  case,  and  will  contribute  much 
to  settle  the  law  as   it  ought  to  be. 

There  is  much  confusion  in  the  previous  conversatioa 
of  the  court,  which  being  inconsistent  with  the  judgmeiit> 
it  would  have  been  very  desirable  that  it  had  not  been 
preserveil. 

Ifihis  had  been  a  petitioningcreditor*s  debt  it  would  hare  ■  ^ 
been  created  at   the  cxpence  of  two  pieces  of  stamped 
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pnper  only.  Such  debts  are  now  fabricated  to  an  extent 
that  it  is  absolutely  necessary  to  have  the  law  promul- 
gated by  some  severe  criminal  examples* 

•w  TT  ^        -r  X  1     •        t       I  1  Bill*  and  notes 

In  p.  217.  rol.  1.  I  have  stated  shortly  the  cases  where  j„<|  ^^^  to  a 
bills  of  exchange  or  promissory  notes  have  been  indorsed  Xmo^\x  than 
for  more  than  the  sum  advanced,  and  the  holder  has  been  ^^atisad. 

Tanced.  may 

allowed  to  prove  the  whole  amount,  but  to  take  a  divi-  i>«  proved  to 

-        ,        ,  ,  the  wh«»l« 

dend  only  to  that  amount.  amount,  bat 

If  those  bills   or  notes  are  merely  accommodation  I  Jnostnoibe 

cannot  brinoj  my  mind  to  acquiesce  in  the  present  law  ;  if  P*'**  beyond 

°       •'  ^  '^  i»hat  was  re- 

the  bills  or  notes  are  given  for  full  value,  or  if  they  are  ceiredby  tha 
efficient  bills,  then  the  law  is  indisputably  right. 

The  distinction  I  think  has   not  been  attended  to  of 
the  assignment  of  a  debt,  and   of  a  security  without 
ralue.    If  a  real  debt  for  1000/.  is  a  signed,  whether  it  b 
a  book  debt,   a  bond  debt,  or  by  a  promissory  note  or  a 
bill  of  exchange,  for  100/.  then  he  to  whom  it  is  so  aa« 
signed  or  indorsed  may  no  doubt  prove  the  whole  debt; 
and  if  the  dividend  is  900/.    he  may  retain  his  100/.  and 
he  will  be  a  trustee  for  the  remainder  for  the  original  ere- 
ditor.    He  must  also  be  allowed  all  the  rights  of  a  credi- 
tor to  the  amount  of  1000/.   the  other  creditors  of  the 
bankrupt  are  not  injured  by  it.     This  was  as  substantial 
a  debt  as  awy  of  theirs ;  bat  it  is  far  different  where  a  piece 
of  paper  was  indorsed  or  assigned  upon  which  no  actioa 
could  have  been  brought. 

I  shall  state  the  cases  again  more  particularly.  Lord 
J^lacchsfield  first  held  that  a  note  given  by  a  bankrupt 
^or  100/.  without  value,  indorsed  by  the  payee  for  50/. 
"^iras  a  good  petitioning  creditor's  debt  in  the  hands  of  the 
indorsee.     Erparte  Lee,  1  P.  JVms.  7S2. 

See  I  Fo/.  217.  a  similar  case,  viz.  such  a  note  bought 
^r  20/.  where  I  presumed  to  deny  this  as  auttjority,  and 
'■^fused  to  open  the  commission. 

VOL.  11,  s    s 
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Tlte  holder  could  recover  in  bu  action  against  the  drawei 
of  the  now,  only  wliaL  be  tiaij  paid  :  how  then  could  he 
swear  thut  tlie  drawer  ol'  the  note  was  indebted  to  bim  ia 
100/.  in  consideration  of  20/.  advanced  to  the  payee  ?  lithe 
drtwer  wus  indebted  to  the  payee  in  IWl.  then  if  the  in- 
dorsee received  it  for  any  less  sum  he  might  safely  sweu 
the  drawer  was  indebted  to  him  in  100/. 

But  the  drawer  is  never  indebted  to  any  one,  to  tbc 
amount  of  \QOl.  till  some  one  has  given  that  value  for 
ihebill. 

.  Davit  gave  Messrs.  Turner  and  Joyea  promissory  nrt< 
for  600/.  without  any  value;  ihey  indorsed  it  to  Kingfo: 
300/.  winch  they  at  the  time  owed  him.  Davis  becamt 
a  bankrupt,  atid  Lord  Thutlow  made  an  order  that  £iif 
sbould  i^rovt;  the  whole  nOO/.  but  receive  :i  dividend  oolj 
lo  the  anioinit  of  300/.  Expaiie  King,  lOlh  Novemba, 
JTBO..  Coul.e  108. 

It  U  unfortunate  thntLord  Tlturlow  left  no  reason  for 
this  extraordinary  order- 

So  where  Hall,  one  of  the  partners,  drew  a  bill  opoft 
J^ca^  and  Company,  payable  to  HttrtUy,  fur  SOO/.  wkicb 
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bills  were  merely  accommodation,  they  were  dishonour- 
ed, and  Almond  and  Purdy  both  became  bankrupts. 
Upon  a  petition  to  prove  both  bills  under  Purdy*8  com- 
mission ; 

Lord  Uo5«/y«  said,  "  The  oath  to  be  made  upon  the 
proof  must  truly  state  the  debt;  and  that  is  only  the 
sum  for  which  the  bill  was  given  as  a  security. 

•*  It  would  be  impossible  to  recover  more  in  an  action 
than  the  sum  really  advanced;  and  it  it  is  impossible  to 
allow  more  to  be  proved  upon  the  estate  than  could  be 
recovered  upon  an  action  directed,  and  the  bankruptcy 
not  to  be  setup.'*     Exparte  Bloxham,   5  fes.  448.  1800. 

Kirkpatrick  gave  his  bankers,  Bloxham  and  Co.  bills 
accepted  by  Young  and  Glennie  to  the  amount  of  3,869/. 
The  bills  were  accommodation.  The  drawer  and  accep- 
tors became  bankrupts,  before  the  bills  were  due.  The 
balance  due  to  the  bankers,  was  only  3234/.  They  prov- 
ed that  only  under  KirkpatricVs  estate.  They  petitioned 
Lord  Eldon  that  they  might  prove  under  the  commission 
of  the  acceptors  the  full  amount  of  the  bills. 

Lord  Eldon.    I  looked  upon  it  as  settled,    that  you 

cannot  hold  the  paper  of  the  bankrupt,  and  prove  be- 

yond  your  actual  debt  upon  it;  but  that  you  may  have 

the  paper  of  third  persons,   those  persons  being  indebted 

to  your  debtor  in  more,  and  you  may  prove  to  the  whole 

amount,   not  exceeding  20s.  in  the  pound,  upon  the  ori- 

jginal  debt.     Suppose  you  owe  1000/.  and  as  a  security 

^Msign  a  bond  for  2000/.  cannot  the  creditor  prove  the 

SOOO/.  till  he  gets  the  1000/.  ?   The  petitioners  are  credi- 

of  Young  and  Glennie  for  the  whole  amount  of  their 

ceptances ;  they  are  Creditors   of  Kirkpatrick  for  less. 


r*     r^      C% 
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Objeetiont  to 
the  law  wbea 
the  bills  and 
nmiet  are  for 
accommoda* 
tioiQ« 


In  this  situation  they  have  a  right  to  apply  their  legal  de« 
mand  against  Young  and  Gknnie,  to  the  extent  of  obtaio- 
ing  the  full  amount  of  their  actual  debt.  The  case  is 
no  more  than  this :  Kirkpatrick  had  an  account  with  the 
petitioners,  and  sent  them  bills  accepted  by  this  bank« 
rupt  from  time  to  time  to  cover  that  account  If  the  peti* 
tioners  can  only  prove  the  amount  of  their  debt,theyhaTe 
not  the  full  benefit  of  the  security. 

It  is  not  material  that  Kirkpatrick  was  indebted  to 
Young  and  Glennie,  for  you  cannot  attach  equities  upoQ 
bills  of  exchange.  The  petitioners  therefore  must  pro?e 
the  amount  of  that  paper,  given  to  them,  to  secure  tbit 
debt.     Exparte  Bloxham,  6  Fc%,  449.  1801. 

Id  consequence  of  this  decision  a  petition  was  present- 
ed to  have  Lord  Rosslyns  order  in  Exparle  Bloxham  re- 
versed. 

Lord  £/(/o/i  then  said/^  there  must  have  been  some  mis- 
understanding upon  it ;  for  the  case  is  only  this :  a  party 
wants  to  have  a  bill  discounted ;  the  banker  refuses  to 
discount  upon  the  credit  of  that  bill  only  ;  the  other 
says  he  has  in  his  hands  another  bill ;  and  offers  that  ss 
H  security  for  the  former.  What  is  that  but  a  right  to 
prove  against  both  estates  until  2O5.  in  the  pound  his 
been  obtained  ?"  Exparte  Bloxham^  6  Fes.  600. 

Having  never  been  able  to  reconcile  the  result  of  these 
cases  with  my  view  of  the  subject,  I  shall  shortly  state 
my  objections.  It  would  no  doubt  be  correct,  if  these 
were  the  assignments  of  substantial  debts  due  to  the  assig- 
nor, or  were  available  to  him  to  their  apparent  amount, 
then  they  would  be  in  the  nature  of  a  mortgage,  txA 
would  be  expressly  provided  for  by  the  21  Jac.  1.  r.lft 
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8%  13 ;  but  if  they  are  not  debts  or  property  in  the  hands  of 
the  assignor,  then  they  must,  I  conceive,  be  considered 
merely  as  additional  securities  within  the  9th  section  of 
the  same  statute,  which  expressly  declares,  that  "  no  one 
•*  shall  be  relieved  upon  any  judgment,  specialty  or  secu* 
**  rity,  for  more  than  the  rateable  part  of  their  just  and 
**  due  debts  with  the  other  creditors." 

When  this  most  important  section  was  introduced  into 
the  bankrupt  law,  there  were  neither  choice  of  assig- 
nees by  the  creditors  nor  a  certificate  to  sign  ;  the  evil  of 
getting  a  greater  dividend  than  the  other  creditors  by 
the  fabrication  is  nothing  compared  with  that  of  giving 
all  the  rights  of  a  creditor  to  the  amount  of  100/.  1000/. 
or  10,000/.  to  a  man,  who  may  actually  have  advanced 
only  ten  pounds,  and  in  the  case  of  the  acceptor  or  surety 
not  one  farthing  to  his  estate. 

There  are  many  instances  where  a  man  may  bring  an 
action  where  the  parties  are  solvent,  as  upon  a  volun- 
tary bond,  of  which  by  the  last  mentioned  statute  there 
can  be  no  proof  in  bankruptcy;  but  this  is  the  only  in- 
stance in  which  there  can  be  a  proof  for  a  greater 
sum  than  can  be  recovered  in  an  action,  if  the  parties  were 
solvent 

In  the  last  order  but  one  it  was  said  that  the  real  ba- 
lance only  could  be  proved  against  the  drawer's  estate^ 
but  the  whole  amount  of  the  bills  against  the  acceptor's 
estate.  If  that  is  the  law  of  the  case,  I  think  there  is 
no  other  instance  to  be  found,  in  which  a  surety  is  liable 
to  a  greater  extent  than  the  principal  debtor;  It  is  bard 
upon  the  surety's  creditors  that  they  should  be  injured  ia 
any  degree  by  his  thoughtless  friendship  and  generosity. 

Treating  the  subject  as  a  science,  I  have  thought  it  my 
duty  to  state  respectfully  these  observations  upon  the  sub- 
ject ;  but  it  is  the  duty  of  myself  and  every  commissiotier 
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to  act  conformably  to  the  Lord  ChanceUor^t  last  deci- 

sion. 

A  feciitrity fora      If  a  creditor  has  a  security  which  may  be  applied  tot 

te  proved,  and  debt^  whicb  may  be  proved,  and  also  to  a  debt  which 

whkh^^not    cannot  be  proved,  he  may  apply  it  in   discharge  of  that 

beproyed.may  ^hjch  could  not  be  proved,  and  come  in  under  the  com- 
be applied  to  ^ 

cither.  mission  for  the  other. 

Gooch  and  Cotton  were  indebted  to  Lind^reem  aodCa 
14,000/.  who  had  also  accepted  bills  for  them  to  the 
amount  of  15,000/.  Gooch  and  Cotton  had  mortgaged 
certain  premises  to  Lindegreen  and  Co.  for  what  was  then 
due  and  for  further  advances ;  they  all  became  baDknipl& 
The  holders  of  the  bills  proved  under  Lindegreen  and 
Co.*8  estates,and  dividends  were  ordered  to  the  amouotof 
3700/.  The  securities  were  about  that  value.  The  Cifls- 
cellor  held  that  Lindegreen*s  assignees  might  retain  the 
securities  to  that  extent,  and  prove  the  debt  of  14,0001. 
under  the  commission  of  Gooch  and  Cotton.  EipvU 
Havard,  Cooke  140.  1790. 

In  this  case  if  there  had  been  bills  alone,  the  a^g- 
nees  of  Lindegreen  would  have  a  right  to  apply  all  the 
property  deposited  till  the  bill-holders  were  paid  in  full* 
If  there  had  been  the  debt  alone  to  Lindegreens^  then 
they  would  have  had  a  right  to  have  the  property  appli- 
ed  in  discharge  of  their  debt  from  Gooch;  but  as  there  is 
no  direction,  it  is  reasonable  that  they  shall  apply  it  in 
the  most  advantageous  '  y  to  themselves,  which  will  be 
^hat  they  shall  apply  the  whole  of  it  to  Lmdeg;rteli 
estate  in  discharge  of  the  bills,  and  prove  the  debt  under 
GoocKs  estate,  because  they  could  not  have  proved  the 
dividends  paid.  If  there  had  been  a  surplus  in  Lmk' 
green^s  estate,  and  the  mortgage  was  more  than  suffident 
to  pay  the  bills,  the  remainder  should  be  applied  in  di^ 
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charge  of  the  debt  due  to  Lindegneen,  and   Lindegreen 
ought  to  prove  the  deficiency. 

The  assignees  of  Gooch  could  only  redeem  it  by  pay- 
ing the  whole  debt  due  to  Lindegreen^  and  by  paying  all 
the  bill-holders  in  full,  for  it  was  pledged  as  a  security 
against  both. 

Any  mortgage  or  pledge  may  be  detained  or  applied  to 
bills  drawn  and  accepted  before  the  drawer's  bankruptcy 
and  paid  by  the  acceptor  afterwards.  Exparte  Arkley, 
26th  November,  1791.  Cooke  142. 

Jenkins,  the  bankrupt,  was  the  purchaser  of  an  estate 
for  4670/.  at  an  auction. 

The  terms  of  the  sale  were,  viz.  a  deposit  of  10  per 
cent  and  if  the  purchaser  should  fail  to  comply  with 
the  conditions,  the  deposit  to  be  forfeited,  and  the  pro- 
prietors to  be  at  liberty  to  re-sell ;  and  the  deficiency,  if 
any,  by  such  sale,  together  with  all  charges  attending 
the  same,  to  be  made  good  by  the  defaulter. 

Jtnkint  failed  in  completing  his  purchase;  and  upon 
the  9th  of  February  1798,  the  estate  was  sold  at  Gar* 
rarrays  for  2950/.  Upon  the  14^/*  of  July  1798,  a  com- 
mission of  bankruptcy  issued  against  Jenkins. 

The  petitioners  attempted  to  prove  a  debt  of  1349/.  lis. 
Ad.  in  respect  of  the  difference  upon  the  resale  and  the 
expences;  including  the  following  articles  :  £  s-  dn 
Auctioneer's  charges  upon  the  resale  -  70  11  0 
Interest  -  -  -  -  99  117 

Auctioneer's  charge  -  -  -         44  10  0 

Moiety  of  auction  duty  -  -  36  17  6 

Solicitor's  charges  -  -  30  18  fl 

The  amount  of  the  deposits  and  200/.  paid  by  Jenkin$ 
OD  account,  were  deducted  from  the  proof.  The  com- 
missioners rejecting  the  proof,  the  prayer  of  the  petitioa 
was,  that  they  might  be  ordered  to  receive  it. 
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Lord  Eldun.  The  condition  that  there  should  be  a  re- 
sale, and  the  purchaser  shall  make  good  the  loss  and  an- 
swer the  expences,  forms  a  lien  upon  the  estate  for  the 
purchase  money. 

If  the  second  sale  produced  more  than  the  original  por- 
chase-money,  the  purchaser  could  not  call  for  the  surplus, 
as  if  he  was  a  mortgagor  ;  but  the  vendor  contracts  for 
this,  that  if  the  second  sale  produces  less,  he  shall  be  con- 
sidtred  as  a  mortgagee ;  and  shall  be  a  creditor  for  the 
rest.  Upon  the  authority  of  former  cases  the  rendors  ib 
this  case  have  a  right  to  apply  the  sura  produced  by  the 
last  sale,  first  in  payment  of  those  articles,  which  it  ii 
just  they  should  receive,  but  which  they  could  not  le- 
ceive  under  the  bankruptcy ;  and  those  articles  heivf 
taken  out  of  that  sum  will  leave  the  sum  capable  of  be. 
ing  proved.  lu  that  circuitous  way  therefore  they  are 
entitled  to  prove. 

Let  the  commissioners  inquire  into  those  articles;  thej 

are  to  be  first  satisfied  out  of  the  2950/.  deduct  the  residue 

from  the  original  purchase  money,    and  let  the  balance 

be  proved.     Exparte  Hunter,  6  Fes.  94.  1801. 

The  effect  of         Iq  an  action  of  assumpsit  by  Toussahit  against  JMtfrtu* 

an  absolute  ,_, 

bond  ^ivea  to  nant,  who  pleaded  his  bankruptcy,  it  appeared  thatiotfi- 
asurety.  ^       ^^^^  j^^j  l^^^^  bound  as  a  Surety  for  the  defendant  insete- 

ral  bonds.  Martinnant  became  a  bankrupt,  and  the  plain* 
tiff  as  surety  paid  what  was  due  beyond  the  divideodsre- 
ceived  by  the  creditors  under  the  commission.  But  it 
appeared  further  in  the  case  that  the  defendant  badgirea 
the  plaintiff  his  bond,  with  a  condition  for  the  payment 
of  1500/.  with  interest  on  a  certain  day.  The  bond  was 
forfeited  before  the  bankruptcy.  The  1500/,  was  intend- 
ed to  cover  the  sums  which  Toussaitit  might  be  called 
upon  to  pay  as  surety. 
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The  court  held  this  action  of  assumpsit  could  not  be 
maintained. 

Mr.  J.  Ashhurst  observed,  "  There  is  no  doubt  but  that 
wherever  a  person  gives  security  by  way  of  indemnity 
for  another,  and  pays,  the  money,  the  law  raises  an  as^ 
sumpsit.  But  where  he  will  not  rely  on  the  promise 
'which  the  law  will  raise,  but  takes  a  bond  as  a  security, 
there  he  has  chosen  his  own  remedy,  and  he  cannot  re* 
sort  to  an  action  of  assumpsit.  Therefore  in  this  case  hit 
only  security  is  the  bond.  Possibly  if  the  plaintiffs  bad 
recovered  upon  the  bond  when  it  was  forfeited,  and  he 
was  not  afterwards  damnified  by  being  obliged  to  pay 
the  instalments,  by  a  bill  in  equity  he  might  have  been 
compelled  to  refund  all  that  money  which  he  had  receiv- 
ed. But  at  law  the  penalty  of  the  bond  became  a  legal 
debt,  and  as  soon  as  that  was  forfeited  he  became  a 
creditor  of  the  bankrupt,  and  might  have  proved  his  debt 
under  the  commission.  But  still  the  bond  was  his  re- 
medy ;  and  he  shall  not  be  permitted  to  change  his  secu- 
rity upon  a  subsequent  event,  and  resort  to  that  indem- 
nity which  the  law  would  have  raised." 

Mr.  Justice  Buller  agrees  in  this,  and  says  also  that 
the  bond  might  be  proved  under  the  commission, 
provided  that  not  more  than  20s.  in  the  pound  is  paid 
upon  the  debt. .  Toussaint  \\  MartinnarU^  '-J  T.  R.  100. 

1787. 

But  Lord  Rosslun  has  justly  said  in  Toussaint  v.  Martin*  it  cannot  he 

,,  ,  •     proved  if  no- 

fiffnf,  the  bond  of   mdemnity  could  not  be  proved  under  thin?  paid  upon 

the  bankruptcy,  for  at  the  time  of  the  bankruptcy  there  "j^y„i[ri*|^cy, 

was  no  debt.     The  court  would  notsuffer  execution  tp 

be  taken  out  upon  that  judgntent  when  there  was  no  debt 

due.     The  bond  could  only  be  taken  to  be  a  fraud  upon 

the  bankruptcy,  and  that  is  the  use  that  was  made  of  it« 

4  Fes.  365. 
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There  could  not  be  two  proofs  for  the  Fame  debL  Tte 
edect  of  such  a  bond  in  bankruptcy  is  this,  if  it  is  Dotfu- 
felted  before  bankruptcy,   there  can  be  no  proof.  | 

In  the  n(;xt  case,  tbe  plaliitifl'  Martin  was  surely  fot 
the  defendant  Court  in  a  bond  dated  5tli  Ju/y,  1786,  with 
acoiiditioii  to  pay  a  certain  sum  of  money  with  inteiOt 
oo  tbe  5th  of  Jui^  ITST.  Court  gave  Martin  au  absolute 
bond,  dated  6th  Julif,  17S6,  conditioned  to  pay  him  tbe 
ume  8uni  of  money  on  the  4th  of  Juli/  liS7.  TheR 
was  a  niemorandum  indorsed  upon  the  back  that  it  w» 
intended  aann  indemnity  for  the  other  bond.  Cuurl  becuot 
B  bankrupt  in  Jpril  17S7 ,  and  obtained  his  certificate. 

Martin  brought  an  action  of  debt  on  the  bond  givfs 
to  him,  to  which  the  defendant  pleaded  his  bankruptcf. 

The  court  of  King's  Bench,  Juaticn  Ashhurtt,  Bulltr 
and  Grvse,  held  that  this  bond  might  have  been  proved 
ander  Ci>ur(*<  commission,  and  therefore  was  barred  by 
his  certidcDte. 

Mr.  J.  Jshhurst  observed,  "  Here  the  plaiiitinf  ad^u^ 
ted  binifielf  to  be  the  debtor  of  the  obligee  in  tbe  origi* 
dbI  bond  for  a  particular  purpose. 

"  He  agreed  to  become  a  surety  for  tbe  defendant,  bM 
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* 

There  was  do  forfeiture  before  the  bankruptcy.  It  is 
merely  a  voluntary  bond  to  pay  a  certain  sum  at  a  certajn 
future  day  after  the  bankruptcy.  Here  was  no  legal  debt 
at  the  time  of  the  bankruptcy,  and  it  is  difficult  to  com- 
prehend how  this  bond  could  operate  upon  paymeptt 
made  subsequent  to  the  forfeiture  of  the  penalty,  so  as  to 
make  the  bond  proveable  under  the  commission.  That 
great  pillar  of  the  bankrupt  law,  the  21  Jac.  c.  19-  s.  9. 
was  never  mentioned.  It  has  beenstrangely  overlooked* 
The  next  case  upon  this  subject  was  an  action  of  debt 
upon  a  bond,  to  which  bankruptcy  was  pleaded  by  the 
defendant. 

In  that  case  the  defendant's  bond  was  given  to  the  plain* 
tiff,  with  a  condition  reciting  two  other  bonds,  in  which 
the  plaintiff  had  joined  as  a  surety  to  pay  him  the  sums 
•secured  in  these  bonds,  and  to  indemnify  the  plaintiff  from 
the  same. 

Lord  Kenyon.    The  question  has  been  at  rest  for  more 
than  half  a  century.    Where  the  debt  accrues  subsequent 
to  the  bankruptcy,  it  cannot  be  proved  under  the  com- 
mission.   Where  there  is  a  legal  debt  prior  to  the  bank- 
ruptcy,  there  is  no  doubt  but  that  the  creditor   may 
come  in  under  the  commission,  as  was  held  in   Exparte 
Winchester,   1  Jtk.  116,  in  which  case  Lord  Hardwicke 
took  this  distinction, — if  the  bond  be   forfeited  at  law 
before  the  bankruptcy,  though  in  equity  the  money  is  not 
then  payable,  the  court  will  not  avail  itself  of  the  debt 
at  law  to  protect  the  party,  who  is  in  conscience  entitled; 
but  if  the  bond  be  not  forfeited  before  the  bankruptcy, 
^he  creditor  cannot  prove  his  debt  under  the  commission. 
The  bond  on  which  this  action  was  brought  was  forfeited 
before  the  defendant  became  a  bankrupt.    Judgment  for 
the  defendant.     Hodgson  v.  Bell,  7  T.  U.  97.  1797. 

Besides  what  Lord  Rosslyn  said  upon  these  cases  in  Ejc^ 
parte  Walker,   he   ei^pressly    decided  that  these  bopiis 
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could  not  he  pi'uved  until  there  was  payment  by  tbe 
surety.  Eiparte  Fiiidnn,  1796.  Exparte  Browa,  SStk 
December  l~U7.     Cooke  163. 

Tti»l  surely  is  tlie  sense,  law,  and  equity  of  the  cast 
according  to  the  bankrupt  tilatutes. 

No  man  by  a  mere  labncatiou  of  paper  instrument! 
■hall  tieprive  llie  fair  froHK^/rff  creditors  of  the  just  divj* 
dends  upott  tlie  substa-niinl  properly  by  which  tbe  baak- 
Tupt'tt  estau  has  bcun  menaced. 

Suppose,  then,  such  a  bond  was  now  given,and  the  ori* 
giual  creditor  proved  his  debt, and  received  a  dividend  upoa 
it  troiu  tiic  baiilirupt's  estate,  and  then  called  upon  ibt 
uirety  fur  the  remainder,  would  a  court  of  law  iiowsay 
that  the  bond  could  not  be  put  in  suit  to  recover  wliat 
the  flureiy  had  been  obliged  to  pay  ;  or  would  the  court 
of  iawnokv  say  that  the  obligee,  where  the  bond  is  forfeit- 
ed, Diight  have  paid  the  whole  debt,  and  tbeu  have  proTCit 
it  under  the  comniission,  and  having  omitted  to  do  that 
tbe  bankrupt  is  disclinrged?  So  far  that  would  becoD* 
Bistent  wiih  the  last  case.     Hodgson  v.  Bell. 

But  if  it  has  been  forfeited,  then  whatever  debt  \i  paid 
by  tbe  obligee  after  the  bankruptcy,  and  which   migtK 
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secure  to  him  the  dividends,  and  the  bankrupt  would  be 
discharged  from  the  rest. 

Those  bonds  would  probably  be  of  more  avail  in  the 
case  of  the  death  of  the  obligor. 

Where  two  or  more  are  each  liable  for  the-payment  of  a  The  discharge 
debt^  the  discharge  of  one  without  a  reservation  of  remedy  liable  wthe 
against  the  rest,  will  be  the  discharge  of  all.  J*.^  ^'^ 

When  the  bankrupt's  certificate  was  first  introduced  by 
the  4  and  5  jinn,  c.  17,  it  would  have  followed  that  the 
bankrupt's  discharge  by  his  certificate  would  have  dis- 
charged all  the  other  parties  liable  :  it  became  necessary 
therefore  for  the  legislature  to  provide  against  that  which 
was  done  by  the  lOAnn.c.  15.  s.  3.  (See  1  Vol.  81.)  which 
enacts  that  the  bankrupt's  certificate  shall  not  be  a  dis« 
charge  of  any  other  party  liable.  But  still  the  law  re- 
mains to  the  present  day,  that  an  unqualified  discharge  of 
any  party  will  be  a  discharge  of  the  bankrupt's  liabi- 
lity for  the  same  debt.  See  that  concisely  stated,  1  Vol.  81. 

But  it  will  be  necessary  to  explain  it  here  more  fully. 

Barber  gave  a  promissory  note  to  Powell^  who  indorsed 
it  to  Lewis  and  Potter,  they  indorsed  to  Esdaile  and  Co. 
ivbo  proved  the  note  under  the  commission  against 
Lewis  and  Potter. 

Esdaile  and  Co,  afterwards  accepted  a  composition  of 
15s.  in  the  pound  from  Barber,  and  gave  him  a  full  dis- 
charge  for  the  amount  of  this  note,  without  the  consent 
or  privity  of  the  assignees  of  Lewis  and  Potter, 

Lord  Thurlow,  after  much  consideration  and  conversa* 
tion  with  the  judges,  declared  he  was  satisfied  that  the 
holder  must  get  the  consent  of  the  assignees  of  the  in- 
dorser  before  they  can  discharge  the  acceptor,  without 
discharging  the  indorser's  estate  at  the  same  time.  He  or- 
dered the  proof  to  be  expunged,  Exparte  Smith,  3  Bra. 
1.  17S9. 
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Lord  Thurlow  made  a  similar  order  under  similar  cir« 

cumstances  soon  afterwards.    Exparie  Smith  and   others, 

Cooke  1S3. 

b^dbS»"S        Bedford  was  indebted  to  Marshall   and    Haigh,  and 

chl^^Tco^   ^*^*'^^*  ^"^  Burgess  as  partners,  and  Baylis  joined  JBeJ- 

tarety.  ^,.j  ^g  hjg  sureties  in  a  promissory  note  to   Marshall  aod 

Haigh;NebIockRnA  Burgess,  and  also  Bedford,  became 
bankrupts.  Neblock  and  Burgess  paid  a  dividend  of  5<.  in 
the  pound,  and  Bedford  4s. 

Marshall  and  HcijgA  compounded  with  Baylis  for  4s.  in 
the  pound,  and  gave  him  a  full  unqualified  discharge. 

The  assignees  of  Neblock  and  Burgess  in  consequence 
petitioned  that  the  proof  under  their  commission  should 
be  discharged. 

Lord  Eldoth  Clearly  it  is  impossible  upon  any  prin- 
ciple regulating  cases  of  this  nature,  that  relief  can  be 
given  to  the  extent  prayed  by  tl)is  petition;  and  it 
also  strikes  me  that  the  decision  of  any  question  that  may 
arise  in  these  bankruptcies  is  somewhat  premature  ;  the 
question  depending  upon  the  quantum  of  dividend  that 
the  respective-  estates  will  pay.  These  parties,  as  be- 
tween them  respectively  and  Bedford,  are  to  be  consider* 
ed  in  the  situation  of  principal  and  surety;  and  as  be- 
tween themselves,  upon  the  principle  of  co-sureties.  As 
to  Bedford,  he  is  to  pay  the  debt  in  equitable  considera- 
tion in  relief  of  both  ;  and  proof  being  made  against  bis 
estate,  if  the  holder  thought  proper  to  receive  a  sua 
of  money  in  discharge  of  his  estate,  the  case  Expmit 
Smith  and  many  others  would  have  entitled  the  surety 
to  say,  that  if  his  estate  was  discharged,  without  any  re* 
serve  of  the  remedy  against  the  sureties,  they  w*ould  be 
discharged  ;  first  upon  this  principle  unquestionably  tb^ 


BILLS   OF   EXCHANGE.  .  6S9 

the  sureties  if  they  paid  the  debt  would  have  been  en- 
titled to  stand  in  the  place  of  the  creditor  in  respect  of 
the  proof  against  the  estate  of  the  principal ;  andthere'- 
fore  when  it  is  stated  in  some  cases,  that  it  is  for  the  in- 
terest of  the  surety  that  the  compromise  shall  be  made, 
the  answer  is, — those  for  whose  benefit  it  is  alledged  to 
be  made,  are  the  proper  judges  whether  it  is  for  their 
benefit ;  and  it  is  not  to  be  forced  upon  them,  they  hav« 
ing  a  clear  equitable  remedy  to  stand  in  the  place  of  the 
creditor  proving. 

Another  ground  upon  which  it  has  been  reasoned  in 
some  cases  is,  that  upon  the  faith  of  such  a  transaction 
with  the  principal,  if  there  was  no  reserve  of  the  re- 
medy against  other  persons  liable,  in  order  to  secure  the 
intended  effect  of  such  a  contract  to  discharge  him  upon 
»uch  a  payment,  you  must  almost  of  necessity  infer,  that 
the  party  is  not  to  take  a  remedy  over  against  others, 
which  would  forthwith  bring  upon  the  party  discharged 
M  the  evil  from  which,  the  prior  moment,  the  other  had 
^reed  to  discharge  him.  Suppose  4s«  in  the  pound, 
paid  by  the  principal,  nothing  being  said  about  the 
remainder  of  the  debt,  it  would  be  a  very  bad  bargain 
if  the  creditor  could  send  another  person,  either  upon  the 
same  instrument,  or  a  contract  implied  by  the  law,  to 
take  the  debtor  in  execution  for  the  remainder  of  the  debt 
for  which  that  composition  was  made.  The  court  would 
therefore  be  inclined  to  infer,  that  it  was  not  intended 
that  the  person  dischare:ed  should  still  remain  liable. 
But  certainly  he  might  so  frame  his  contract;  and  there 
lire  many  cases  in  which  it  is  not  imprudent  for  the  deb- 
tor to  make  the  composition  with  a  reserve  of  the  reme- 
dies either  understood,  or  an  express  declaration  to  that 
effect  There  would  be  nothing  imprudent  in  the  debtor 
K>  doing  in  this  very  case,  unless  it  turns  out  that  the 
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'surety  shall  pay  to  an  extent  in  which  he  would  be  pre* 
judiced,  if  barred  of  the  remedy  againjit  the  co-sureties 
With  respect  to  theco-sureties.thecaseis  differeDt,bit 
governed  by   principles  in  some  degree  the  same.    Tk 
principal  is  to  discharge  all  the  obligations  of  all  tbesure* 
ties ;    but  they  stand  with  regard  to  each  other  iua  idi- 
tion  which  gives  rise  to  this  right  among  others,  that  if 
one  ptiys  more  than  Ins  proportion,  there  shall  be  a  con- 
tribution for  a  proportion  of  the  excess  beyond  the  pn^ 
portion  which  in  all  events  he  is  to  pay.     The  party  ini 
a  right  to  say  for  himself  he  will  not  consider  the  relitioB, 
but  will  take  6s.  though  the  surety  is  liable  to  pay  l(k 
lie  may  say,  he  will  be  passive  as  to  the  other  44.  or  be 
virill  discharge  the  whole  debt,  and  at  his  own  risk  as  to 
the  remedy  against  the  other  surety ;  or  he  may  resem 
the  remedy  against  the  co-surety  expressly;    it  depeodi 
upon  the  effect  and  terms  of  the  bargain  actually  entered 
into.     It  might  be  prudent  in  this  very  case  for  B^fSh 
Bedford's  son-in-law ,to  say  he  would  pay 4s.  in  the  poaodi 
recollecting  that  Niblockund  Burgess  must  pay  moretbtt 
IDs.  in  the  pound  before  any  demand  would  be  inadebf 
them  against  Baijlis ;  and  recollecting  the  remediesagaioit 
Bedford.    The  question  therefore  is,  under  the  circoB- 
stances,  what  did  they  mean?  As  to  the  receipt, the oe- 
ditor  contends,  there  is  no  difference  whether  there  is  u 
express  reservation  of  the  remedies  against  the  co-suit* 
ties.     But  that  distinction  has  been  taken.     At  the  time 
of  Mr.  Richard  Burke^s  case.  Lord  Thurlow  admitted  that 
if  there  is  a  reserve  of  the  remedies  against   the  otbe]s» 
there  is  consent  of  the  party  with  whom  the  compositioo 
is  made,  and  if  out  of  that  a  demand  arises  against  hiD.it 
is  a  demand  which  began  to  exist  with  his  consent  ex- 
pressed in  the  terms  of  the  contract,  and  under  someri^ 
cumstances  wisely  and  prudently  given,    for  the  pirty 
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would  not  have  entered  into  the  contract,  unless  he  was 
allowed  to  contract  for  that  remedy  over  against  the  co« 
sureties.  If  ^iblock  and  Burgess  should  not  pay  mora 
than  their  moiety^  the  contract  would  be  a  beneficial  con- 
tract for  Berets ;  for  though  paying  more  than  Baylit^ 
ii^y  would  not  pay  enough  to  bring  an  assumpsit  against 
bim»  that  would  not  therefore  be  an  imprudent  bargain 
for  Baylis  to  make.  It  may  however  be  necessary  to  de- 
cide this ;  as  it  depends  upon  what  dividends  the  estates 
nS Bedford  and  of  Niblock  and  Burgess  pay.  But  I  have  a 
strong  opinion,  that  under  the  circumstances  the  other 
persons  liable  upon  this  note  are  not  discharged,  because 
Baylis  was  contented  to  make  a  bargain,  the  effect  of 
which  leaves  him  to  his  chance  as  to  his  ultimate  liabi« 
lity  between  him  and  his  co-surety;  and  therefore  that 
relief  cannot  be  given  to  the  extent  to  which  it  is  now 
modified. 

The  order  was  that  under  the  present  circumstances  the 
petition  should  be  dismissed  without  costs,  and  without 
prejudice  to  presenting  any  other  petition.  Exparte  Gif" 
ford,  6  Fes.  805. 1802. 

In  this  case  would  it  not  have  been  a  question  for  awhetlierthe 
court  of  law  to  have  decided  whether  the  discharge  of  one  .it^iylTflora* 
surety  without  reserve  does  not  discharge  the  whole,  so  <5*«c*»»rse  of  tU 
that  no  action  could  have  been  maintained  against  any  Uw. 
other  party  ?  if  no  action  could  have  been  maintained^ 
then  it  would  follow  that  there  ought  to  be  no  proof  or 
dividend  received  afterwards  in  bankruptcy. 

\i  Baylis  had  discharged  himself  and  all  the  rest  by  a 
composition  of  4s.  in  the  pound,  if  he  could  not  recover 
any  part  of  that  from  the  principal,  then  would  he  not 
be  able  to  recover  one  moiety  of  it  in  a  court  of  law  in 
assumpsit  from  bis  co«surety  ? 

YOU  II.  T   T 
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The  co-surety  will  have  nothing  further  to    pay;  and 

the  composition  has  been  for  his  benefit,  he  ought  tben* 

fore  to  contribute  his  share.  ' 

Where  two  co-sureties,  A.  and  B.,  are  both  bankrupti^ 

and  A.  pays  14i.  in  the  pound,  and  the  other,  B.  only  li- 

will  not  B.  be  still  indebted  to  A.  to  the  amount  of  4i.  h 

the  pound,  notwithstanding  his  certiTicate  ?    If  A.'s  assign 

oeeshad  paid  this  before  B.'s  bankruptcy,  they  might  bin 

recovereiJ  it  in  an  action,  and  therefore  might  have  prond 

it  afterwards  under  liis  commission  :  if  they  pay  it,  tJuen,. 

after  his  commission,  it  will  follow  that  B.   will  remm 

personally  liable  to  that  extent  notwithstanding  his  eot^ 

ficate. 

tf  ■  (uniy p*7i     It  may  be  made  a  question  whether  if  one  surety  W' 

the  ilnkrapicy  comcs  a  bankrupt,    and  then  the  other  surety    pays  0 

he  oMiiot    *'  ^^^^  °^  ^^^  principal,  whether  the  surety   can  prove  t 

moiety  of  the  debt  under  the  bankrupt  surety's  comaHK 


The  question  has  been  mentioned,  but  has  not  beea 
cided  by  any  court.   It  will   be  a  question  for  a 
of   law,  which  may   be  called  upon  to    say 
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.     statute.  The  debt  described  by  the  statute,  is  one,  which 

J     another  person  may  prove,  and  the  surety  paying  it  after* 

wards  may  have  the  benefit  of  his  proof:   this  cannot 

^    be  applied  to  a  payment  by  a  co-surety,  with  a  reference 

J    to  another  surety's  commission. 

The  Bank  of  England  discounted  a  bill  for  Newman,  ^^'^^^^^*^^^^' 

ed  without  iii- 

-   without  asking  him  to  indorse  it;  it  was  drawn  by  Be/- <^o"«ni«nt, »  • 

*      y  sale,  and  it 

^  lamy  payable  to  Newman  or  bearer.     BeZ/amy  failed,  and  caonot  b€  prov- 

^  the  bank  sued  Newman,    It  was  tried  before  Holty  Chief '.eii'^'s^iii^ig, 
^  Justice,  and  the  jury  found  for  the  plaintiff,  against   his  "®'' 

^^  opinion.  Upon  a  motion  for  a  new  trial.  Chief  Justice 
Holt  held,  if  a  man  has  a  bill  payable  to  him  or  bearer^ 
and  he  delivers  it  over  for  money  received  without  in- 
dorsement of  it,  this  is  a  plain  sale  of  the  bill,  and  he 
who  sells  it  does  not  become  a  new  security  ;  but  if  he 

P  had  indorsed,  he  had  become  a  new  security,  and  would 

5  have  been  liable  upon  the  indorsement. 

-^  But  upon  the  new  trial  the  jury  found  again  for  the 
plaintiffs.      The  Bank    of  England  v.  Newman,  1  Lord 

ai  Say.  442.    12  Mod  241.  1699. 

Where  the  bankrupt  had  procured  cash  from  Newton, 

mr  but  did  not  indorse  the  bill,  because  Newton  thought  the 

^  bill  would  have  more  credit  without  it.  Lord  Thurlow 
Uiought  this  was  an  agreement  for  a  purchase  of  the  bill, 
and  would  not  permit  Newton  to  prove  under  the  bank- 
rupt's commission.      Exparte  Shuttleworth,  3   Ves,  36S. 

1797. 

Lord  Thurlow  had  held  the  same  in  Exparte  fVhittal, 
1786,  there  cited. 

George  and  Henry  Brown,  of  Liverpool,  being  indebted  ^^***'P**^J°^ 
'to  the  petitioner  to  the  amount  of  3000/.  for  goods  sold  debt,  thed.bt 

,,,..,  .  •       ,      ,  .„    maybe  proved. 

d  delivered  under  an  agreement  for  payment  by  bills 
three  months  after  date,  gave  him  a  check  upon  their 
nkers,  Caldwell  and  Co.  of  Liverpool,  who  drew  upon 
rrespondents  in  London,  Burton,  Forbes,  and  Gregory,  a 
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bill  for  the  amount,  at  three  months   after  date,  to  the 
.    order  of  the  petitioner :  the  bill  was  accepted,  but  bdbie 
it  became  due  commissions  of  bankruptcy  issued  agaisit 
the  acceptors,  the  drawers,  and  the  Bromns. 

The  petitioner  proved  his  debt,  and  received  divideodi 
under  the  commission  against  the  acceptors  and  the  dnv« 
ers ;  afterwards  he  offered  to  prove  a  debt  of  30(XU.  fiir 
goods  sold  and  delivered  under  the  commission  against 
the  Browns^  exhibiting  the  bill  as  a  security  for  that 
debt;  but  the  bill  not  being  indorsed  by  the  Drowns,  tbt 
commissioners  refused  to  admit  his  proof  unlcfsa  he  would 
account  for  the  dividends  received  by  him  from  tbe 
estates  of  the  drawers  and  acceptors,  and  assign  the  futore 
dividends  in  respect  of  the  bill.  The  petition  therefore  was 
presented,  praying  that  the  petitioner  may  be  at  liberty 
to  prove  bis  said  debt  of  3000/.  against  tbe  estate  of  the 
Browns,  without  delivering  up  the  bill  or  making  over  tbe 
dividends,  and  that  he  may  receive  a  dividend  upon  such 
sum  as  shall  not  be  satisfied  out  of  the  estates  of  tbe 
acceptors  and  drawers. 

The  Lord  Chancellor  Eldon,  I  take  it  to  be  nowdetrly 

*  settled  that  if  there  is  an  antecedent  debt,  and  a  bill  is  taken. 

without  taking  an  indorsement,  which  bills  turns  outtobe 

bad,the  demand  for  the  antecedent  debt  may  be  resorted 

to.    It  has  been  held  that  if  there  is  no  antecedent  debt, 

and  A.  carries  a  bill  to  B«  to  be  discounted,  and  B.  doei 
not  take  A.*s  name  upon  the  bill,  if  it  is  dishonoured  there 
is  no  demand  ;  for  there  was  no  relation  between  tbept^ 
ties  except  that  transaction  ;  and  the  circumstance  of  not 
taking  the  name  upon  the  bill  is  evidence  of  a  purduK 
of  the  bill.  In  a  sale  of  goods  the  law  implies  a  cos- 
tract  that  those  goods  shall  be  paid  for.  It  is  competeot 
to  tbe  party  to  agree  that  the  payment  shall  be  by  a  p■^ 
ticular  bill.    In  this  instance  it  would  be  extremely  diA  f 
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'-ficult  to  persuade  a  jury  under  the  direction  of  a  judge 
to  say  an  agreement  to  pay  by  bills  was  satisfied  by  giv- 
ing  bills  wbelher  good  or  bad.  The  bills  were  only  a  mode 
<»f  paying  the  debt  of  3000/.  If  they  are  not  paid  the 
original  debt  arising  out  of  the  contract  for  goods  sold 
and  delivered  remains. 

It  is  clear  the  creditor  still  holding  the  bills  cannot  re* 
■Oft  to  that  original  contract.  In  general  cases  where  the 
Mil  is  not  paid,  if  there  is  no  bankruptcy,  the  creditor 
■)DU9t  come  immediately  upon  the  bill  dishonoured,  saying 
he  cannot  procure  payment,  and  desiring  to  have  pay* 
Inent,  and  then  he  might  maintain  an  action  for  goods 
4Mld  and  delivered.  There  may  be  cases  in  which 
lie  may  have  received  part  of  the  money,  without  involv^i- 
Ing  the  difficulty  from  giving  time  as  to  the  rest  of  it; 
M  if  part  was  paid  before  it  was  due.  In  that  case  if  no 
time  was  given  for  payment  of  the  residue,  an  action  for 
goodie  sold  and  delivered  would  lie  for  the  residue. 

As  to  the  cases  in  bankruptcy,  there  are  considerable 
difficulties  attending  all  the  transactions  in  such  a  case  as 
tbis.  There  must  be  some  mistake  in  Lord  Rosdyrit  order. 
Htparte  Myers;  for  to  the  extent  in  which  his  debt  was 
paid  he  could  not  possibly  prove  but  only  for  the  remain* 
4er«  On  the  other  hand,  if  you  are  to  go  under  the  com* 
mission  against  the  man  who  bought  the  goods,  and  draw 
out  SOs.  in  the  pound,  and  if  by  so  doing  you  bring  the 
Others  upon  the  bankrupt,  it  is  hard;  but,  though  bard, 
it  may  not  be  unjust.  Lord  Thurlow  thought  it  also  unjust* 
The  order  in  Exparte  Rathbone  was  upon  this  principle^ 
that  if  the  holder  made  as  much  of  the  bill  as-  he  could,  it 
was  not  competent  to  the  vendee  to  say  there  should  not 
be  proof  under  his  bankruptcy  for  the  residue  of  the 
~  ttioney^  His  lordship  allowed  a  claim  upon  the  whole. 
Dot  for  the  purpose  of  receiving  a  dividend  upon  the  whole* 
but  to  receive  such  sum  as  should  be  unpaid  under  the 
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other  commission,  allowin"  it  to  be  considered  as  a  nul- 
Jity  so  far  as  it  was  a  nullity,  ami  proof  for  the  residue. 
The  ground  upon  which  liie  pnitiun  in  Exparte  Rati- 
hone  was  dismissed  nmsl  have  been  that  the  bill  was  re- 
eeived  in  discharpo  and  safisfaction  of  the  price  :  in  this 
sense,  that  it  was  to  be  Hie  paymeni,  and  the  only  mode 
of  payment. 

My  opinion  is,  that  in  this  transaction  it  was  not  ii 
essential  part  of  the  contract  that  he  who  received  tlK 
bills  should  uever  have  a  riemand  for  goods  sold  and  dfr 
lirered  if  the  bills  were  nor  paid. 

.  If  this  case  does  nol  fall  \\\K\\\a  ErpaTte  Ratkbaiu,\ 
nnderstond  Lord  T/mrhu's  order  to  be  one  that  ulti- 
mately did  not  permit  proof  beyond  whrtt  remained  on- 
paid,  though  in  the  fnrm  the  chum  was  for  the  whole. 
Lord  TfinrloTc's  oider,  so  understooil,  appears  to  me  the 
best. 

Therefore  let  a  claim  be  made  and  the  di-* 
served  for  Ilie  whole;  not  to  be  pai<l  until  i 
what  shall  be  paid  uiiHer  the  othrr  commissii 
let  the  proof  be  for   thf  difference  bctw 


paid  and  2ns.  in  the  pound,  the  dividends  tn  be  paid  opoi 


ridends  re- 
is  sees 


what  i 
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jibud^  who  paid  him  the  value  for  it,  part  in  silver  and 
the  rest  in  cash  ;  on  which  Capper  manufactured  the 
goods,  and  delivered  them  to  the  defendant.    The  de- 
fendant became  bankrupt  the  day  before  the  bill  became 
due;    on  which  the  plaintiff  took  up  the  bill  that  day 
from  Abud^  and  it  never  was  proved  under  the  commis- 
sion. Novf  here  the  plaintiff  contracted  no  liability  at  the 
defendant's  request     He  never  became  surety  for  him  in 
this  transaction.     His  demand  against  the  defendant,  the 
acceptor,  arises  solely  upon  the  bill,  and  there  was  no- 
thing to  prevent  his  proving  it  under  the   commission. 
We  are  therefore  of  opinion,  that   the  defendant's  bank- 
ruptcy is  a  bar  to  this  action,  and  consequently  that  there 
ought  to  be  judgment  for  the  defendant.     Houh  v.  JBox- 
itr^  3  Eait  17-2.  1802, 

In  this  cvLse  Houle  was  a  surety  as  well  as  Baxter; 
but  it  is  expressly  found  without  the  request  or  privity  of 
Saxler. 

Where  the  indorser  and  acceptor  mutually  agree  to  in- 
dorse and  to  accept  for  the  accommodation  of  the  drawer, 
or  in  that  manner  to  become  sureties  for  him  ;  if  one  is 
obliged  to  pay  the  debt,  it  is  probable  that  he  may  re- 
cover one  half  from  the  other  as  a  co-surety,  or  might 
now  be  permitted  to  prove  a  moiety  under  his  commis* 
sion. 

Where  an  indorsee  for  value  takes  back  a  bill,  he  may  The  indorsee 
unquestionably  prove  it  under  the  acceptor's  commission,  \n^  back  a  bill 
and  he  by  his  certificate  will  be  discharged.  Joseph  v.  "^yP"*^* 
Orme,  2  Bos.  and  Pull   N,  R.  180. 

The  facts  appearing  on  the  statement  of  this  petition 
were  as  follow:  J5c// drew  a  bill  of  exchange  for  400i 
payable  to  his  order,  upon  Astley,  the  bankrupt,  who  ac- 
cepted it :  this  bill  was  indorsed  in  blank  by  Bell,  and  de- 
livered to  the  petitioner,  who  discounted  it  with  M.*CuU 
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lum,  but  did  not  indorse  it  over  to  him  otherwise  than  by 
writing  above  Belts  black  indorsement,  *<  Pay  M*Oillm 
or  order.*'  On  the  27  th  of  January  1810,  the  day  the 
bill  became,  due,  Jsbester  paid  300/.  in  part  of  it ;  and  on 
the  1st  of  February,  after  the  commission  had  issued 
ligainst^5//0y,  and  under  which  he  was  found  a  baokmpt, 
the  remaining  100/.  M'CuUum  then  re-deliyered  the 
bill  to  the  petitioner,  who  struck  out  the  words,  ^  Pij 
Jd^Cullum  or  order,"  having  op  the  bill  the  blank  in* 
^orsement  by  j^e/A  The  petitioner  bad  applied  to  prove 
the  bill  under  the  cotnmission,  and  had  t>een  refused, ani 
he  now  prayed  that  he  might  be  admitted  to  prove  and 
receive  a  rateable  dividend. 

Lord  Chancellor  Eldon.  There  are  many  cases  in  whick 
DO  relief  can  be  given  in  bankruptcy  though  cases  of  veiy 
plain  justice.  The  petitioner  could  have  compeUed 
M'Cullum  to  have  proved  this  bill,  subject  to  the  equitiei 
aubsisting  between  the  bankrupt  and  M'CuUum;  bot 
W^hen  he  paid  the  money  he  could  sustain  no  proof  bioi* 
self.  All  the  cases  of  parties  paying  bills  afler  a  oob- 
mission  of  bankruptcy,  have  been  where  the  party  claiia- 

i  ing  to  prove  has  been  himself  liable  on  them.    There  ii 

great  difference  between  transferring  a  bill  without  pot- 
ting your  name  to  it,  and  indorsing  it:  in  the  one  caie 
it  is  a  sale,  and  in  the  other  a  discount,  subject,  however, 
to  the  question  of  intention,  whether  the  transfer  was 
meant  to  take  effect  as  a  sale,  or  by  way  of  discount  At 
the  time  of  the  commissian  was  the  petitioner  liable  J9 
respect  to  this  bill?  Could  an  action  have  been  bioaght 
against  him  on  it?  If  not  I  do  not  ^hink  his  voiuntarv 
interposition  can  make  any  diQerence.  There  is  a  greit 
distinction  between  an  action  lying  for  the  money,  and 

•^  fidmitting  Isbester  as  a  creditor  under   the  statute,    h 

ther?  any  ca$e,  where  not  having  contracted  a  liability  <» 
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the  bill,  you  can  afterwards  take  it  up,  and  become  a  cre- 
ditor? There  is  a  doubt  upon  the  petition  and  aiTidavit 
whether  this  was  intended  as  a  sale,  or  a  discount  of  the 
bill  ?  You  may  take  a  case  if  you  think  proper  for  the  opi- 
nion of  a  court  of  law,  whether,  under  all  the  circum- 
stances, this  is  a  debt  proveable  under  the  commission.*' 
JExparte  Isbester,  1  Rose  20.  1810. 

It  is  not  expressly  stated,  but  I  think  it  may  be  presum- 
ed that  this  bill  was  merely  accommodation,  till  it  came 
into  the  hands  of  hbester,  who  received  value  for  it  from 
HfVCuUum.  liBell  had  given  it  to  hbester  for  value,  then 
I  see  no  reason  why  he  mightnot  have  recovered  upon  it  in 
a  court  of  law  as  the  indorsee  of  BelL  The  words  "  pay 
to  M*Cul/um  or  order,"  were  not  written  by  Bell  or  by 
his  authority,  and  therefore  I  think  might  be  struck  out 
without  affecting  the  validity  of  BelfshlvLuk  indorsement. 

So  also  if  it  had  been  a  bill  for  value,  M'Cullum  upon 
receiving  back  the  value  from  Isbesler,  might  have  indors- 
ed it  to  him,  and  then  he  might  have  recovered  as  the 
indorsee  of  M'Cullum,  In  these  two  ways  it  is  probable 
be  would  have  been  permitted  to  prove. 

But  if  it  were  all  accommodation,  when  IsbeUer  bad 
paid  back  the  400/,  every  party  was  just  as  they  were, 
Wind  Isbester  could  not  have  taken  a  dividend  under  any 
estate  without  being  guilty  of  a  fraud  very  like  to  that 
pf  obtaining  money  under  a  false  pretence, 

liord  Hardzcicke  decided  that  a  surety  niav  prove  the  Sorety  may 

•  prove  ex- 

expences  he  has  been  put  to  by  being  sued  for  the  debt  pencct  before 
88  well  as  the  debt  itself;  and  he  said  there  was  no  dis-  ^"^ 
tinction  even  if  he  disputed  a  just  debt.    JExparte  Mav 
ihall,  1  Jtk.  ?()2, 

This  I  conceive  will  be  only  true  of  the  costs  incurred 
hefore  the  bankruptcy. 

Where  a  surety  had  paid  the  debt  with  interest  after  ^JJ*^]JJ^^'jJ^*^ 

Tupicy  wake*  i( 
crcn. 
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the  bankruptcy  of  the  principal  debtor^  Lord  Eldmi  d^ 

cidedtbat  he  could  not  now  prove  the  interest;  obsen- 

ing,  **  all  that  is  meant  by  the  act  is,  that    the  sure^ 

should  prove  as  the  principal  creditor,  but  nothing sulh 

sequent  to  the  bankruptcy."    Exparte  Hllson^  137-  1811. 

For  the  interest,  -which  the  surety  is  obliged  to  pqr 

after  the  bankrupt's  commission,  the  bankrupt  must  be 

sttll  liable  notwithstanding  his  certificate* 

A  second  ac-         '^^^  plaintiff^ccepted  a  bill  for  the  accommodatioDcf 

cepuncc  the     ^|jg  defendant,  for  234/.  lis.  which  was  dishonoured.  At 

Moie  as  pav- 

mentofthefint.  terwards  a  commission  issued  against  the  defendant,  bat 
it  was  superseded. 

The  plaintiff  afterwards  accepted  another  bill  for937/. 
lis.  lOd.  This  was  given  for  the  purpose  of  taking  op 
the  former  dishonoured  one,  with  the  addition  of  Mfe* 
rest  and  stamp. 

'  Another  commission  of  bankrupt  issued  against  the 
defendant  upon  an  act  of  bankruptcy,  which  woold 
have  supported  the  first:  the  plaintiff  consequently  wbei 
he  gave  bis  second  acceptance  had  notice  of  an  act  of 
bankruptcy  under  this  section. 

Lord  EllenboTough.  The  giving  of  the  second  accep- 
tance, upon  the  new  bill  for  the  prior  debt,  did  not 
discharge  the  original  debt,  for  which  the  plaintiff  bid 
become  surety  before  the  act  of  bankruptcy :  in  piy* 
ing  that  second  bill,  the  plaintiff  was  only  paying  the 
same  debt,  which  he  was  liable  to  pay  as  surety  upon 
the  first  bill. 

Then  is  not  this  a  case  within  the  eighth  section  of 
the  statute  referred  to,  by  which  the  surely  for  a  debt 
proveable  under  a  commission,  though  not  paid  by  bim 
till  after  the  issuing  of  the  commission,  shall  stand  in 
the  place  of  the  original  creditor,  as  to  the  whole  of  tbc 
debt  so  paid.  Per  curiam^  Postea  to  the  defendant.  Sted- 
man  v.  Martinnant,  13  EaU,  427.  181 1. 


: 


BILLS   OF   EXCHANGE..  651 

■  But  from  the  case*  Exparte  WHsoh,  which  I  cited  just 
s  before,  it  is  quite  clear  that  the  plaintiff  ought  to  have 
z .  "had  a  verdict  and  judgment  for  the  interest  and  the 
-M  price  of  the  stamp ;  for  these  could  not  have  been  prov« 
(^'  led  under  the  defendant's  commission:  to  that  amount 
0  'the  plaintiff*  had  paid  money  for  the  use  of  the  defendant, 
^  which  could  not  have  been  proved  under  bis  commission. 

The  son  mortgaged  his  estate  for  money  lent  to  the  Atur^ty  by  • 
n  lather,  who  became  a  bankrupt  TOw^rove  Jhen 

^       The  son's  estate  was  sold  to  discharge  the  debt.  Lord  ^^J"  S^bf*"* 
^   Thurlow  held  he  could  not  prove  under  his  father's  com** 

mission,  it   being  a  debt  arising  after  the   commission. 
g:   Kittear  v.  Rai/nes^   1  Bro.  384. 
3   '    But  he  would  clearly  now  be  admitted  as  a  surety  olr 

person  liable. 

'    If  one  partner  mortgages  his  estate  for  money  lent  to  ^P^'^"*^"*^'*" 

gaciiig  at  a  »e* 

the   prirtnership,  if  the  creditor   will  not  prove  under  curtty  for  the 

the  commission,  but  insists  upon  a  sale  of  the  mortgaged 

premises,  if  that  is  sufficient  to  pay  the  whole  debt,  then 

I    should   not  doubt   but  the  chancellor  would  admit 

the  separate  creditors  by  force  of  the  49  Geo.  3.  c.  121. 

S'  S.  to  prove  the  debt  under  the  joint  estate.    Such  a 

case  has  frequently  existed  before  this  statute. 

But  if  he  had  advanced  so  much  money  to  the  partner- 
ship, they  could  have  had  no  remedy  till  there  was  a  sur. 
plus  of  tiiejoint  estate. 

The  section  says,  if  the  surely  has  paid'the  debt,  or 
any  part  thereof  in  discharge  of  the  whole  debt,  he  shall 
have  the  remedies  under  the  statute ;  but  till  the  debt 
of  the  creditor  is  wholly  discharged,  the  surety  can  have 
no  relief  within  the  statute. 

If  the  creditor  would  not  receive  the  debt  from  the  if  the  creditor 
surety,  so  as  to  enable  him  to  prove  in  time  to  receive  a  ^^^^  d(S>\  from** 
dividend,  I  should  think  the  chancellor,  upon  a  petition  h^*'"'?[^»  ^^ 

proceed. 
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and  an  aQidavlt  of  tlie  debt  and  a  tender,  aod  upon  paf* 

ment  of  the  money  into  court,  would  direct  the  commit 

siotiers  to  receive  tlie  surety's  proof.   And  the  s&signeei 

to  pay  lum  the  dividend  upon  such  proof.     If  tbesum; 

does   not  ndopt  Guoh  a  measure  before  the   baokrupt') 

cflTifCts  are  divided,  be  will  lose  the  benefit  of  a  divideud ; 

atid  by  the  statute  tite  bmil^rupt  will  be  di>icbarged  from 

lb«  debt.  Under  such  circumstances  I  should  think  it 

would  i>e  proper  for  the  commissioiiere   tn   permit  the 

surety  to  claim  till  he  has  had  an  opportunity  to  pay  tiie 

debt,  or  to  obtain  Llie  aid  of  ths  Lord  ChanccUor. 

A  bfiBii  fiic  iiM       Where  one  joins  in  a  bond  as  a  surety  for  the  due  pW' 

ciuiiiHina fur-  fomiance  by  the  principal  of  certainconditious  specified 

I^Dkniptc"      i'>  ^^^  bond,  and  there  is  no  forfeiture  till  after  the  buk- 

'i'*'  **'""'"  "iptcy  of  the  suretvj  it  cannot  be  proved  under  his  coo- 

niMiou;  snd  if  he   is  (lued  for  it,  be  cauDut    plead  hit 

bsnkniptcy  having  obtained  his  certificate  in  bar.   Ainf 

V.  Price,  Dmig.l.ii}.  1779. 

lo  (his  case  there  wati  no  debt  due  from  the  priocifdi 
at  tbe  lime  of  the  surety's   bankruptcy,   aitd    tbcrefiaK 
no  debt  due  from  the  surtty. 
A  bill  tnlri  tnt     Lord  Jiostlyn  from  comniunicalions  with  t 

in  trade,  \<-a6  inclined  to  admita  person,  who  I 
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Surely  this  must  be  the  good  sense  and  the  good  law 
df  the  case.  Infinite  confusion  has  been  introduced  into 
the  system  of  the  English  law  by  judges  not  relying 
upon  themselves  but  by  consulting  merchants,  and  flat- 
tering them  with  their  superior  knowledge  of  it.  Cuili" 
bet  in  sua  arte  credtudum  est. 

Lord  Thurlow  said/'  I  have  before  decided  that  the  doc-  Notice  of  tiw 

dUhooout  of 

trine  of  notice,  which  holds  amongst  solvent   persons,  bills. 
does  not  apply  as  between  bankrupts'  estates."    Exparte 
Smith,  3  Bro.  3.  1789. 

There  must  have  been  some  confusion  in  this,  there  is 
just  the  same  necessity  to  give  notice  to  a  drawer,  who  is 
a  bankrupt,  of  the  non-payment  by  the  acceptor,  as  if 
he  were  solvent ;  for  he  and  his  assignees  might  take  the 
same  steps  to  procure  payment  as  the  drawer  would  have 
done  for  himself. 

Lord  Ellenborough  and  the  court  of  King's  Bench  have 
held  that  notice  of  non-payment  by  the  drawee  to  the 
drawer  is  necessary,  though  the  drawee  is  a  bankrupt ; 
Thackeray  v.  Blackett,  3  Cowp.  164.  1812.  The  neces- 
sity is  not  so  apparent  in  that  case  as  in  the  other. 

If  the  acceptor  has  no  effects,  no  notice  is  necessary, 
because  it  would  be  of  no  benefit  to  the  drawer.  Upon 
bills  of  exchange  the  law  is  the  same  in  general  under  a 
commission  as  in  an  action. 

Lord  Hardwicke  decided  that  the  costs  of  the  protest  costs  of  protest 
arisen  before  the  commission  should  be  prrived,  but  noJIUaJ*^"" 
part  of  the  costs  arisen  afterwards.      Anofi.  1  Atk.lAO. 
1754. 

Lord  Thurlow  held  the  same  in  Etparte  Moore,  2  Bro. 

iff!.  1789. 

The  first  case  I  find  upon  re-exchange  is  the  fol- 
lowing: 

Francis  a  merchant  in  Philadelphia^  hd^Ying  shipped  a 


iBH 
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Hfrge  quantity  of  wheat  for  Hagen  in  London,  drew  upon 
Mu,  according  to  his  direction,  bills  to  a  great  amount 
Bittire  most  of  them  were  due,  Hagen  became  a  bankrupt, 
Inkd  the  bills  were  returned  protested.  By  the  law  dm 
tatam'm  Pkiladelpbia,the  drawer  of  a  bill  upon  aoy  pet- 
Ma  in  Europe,  if  it  was  returned  dishonoured  and  pi» 
Uttted,  should  discharge  the  contents  with  an  advance  irf 

'  IBLferetnt.  for  tlie  damage  thereof.  Francis  appliedbf 
^UfitiOD  totheChancellor,Lord  Camderi,io  prove  notonlf 
tbatmoant  of  the  bills,  but  tUeW  per  cent,  amounting  to 

-MlXMl  which  he  insisted  he  had  paid  or  was  liable  to 

ml- 

"IWPdCffiiHiM  directed  from  the  importance  of  the  caie 
«4llf^  filed. 

**Vtb]tik  it  proper  to  state  his  judgment  at  length. 
■ijiolA  C»mtlen,  Chancellor.  This  is  a  question  of  in> 
portance  to  the  parties,  and  of  some  difficulty.  Hagn 
writes  for  corn,  and  directs  his  correspondent  to  draw  fin' 
payment.  The  question,  wliether  he  shall  be  permitted 
to  prove  the  ^0  per  cent,  to  be  added  to  tlie  proof  of 
the  debt?   depends  on  whether  it  is  to  be  considered  Ifj 
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20  per  cent,  the  consequential  damages,  according  to  the^ 
law  of  Penn/lvania,  the  same  as  if  it  had  been  by  expre89 
stipulation.  Every  body  must  take  cognizance  of  the 
laws  of  that  country  where  he  corresponds  and  has  deal- 
ing, otherwise  there  would  be  an  end  of  trade.  The 
moment  he  became  a  bankrupt  he  puts  himself  into  a 
situation  incapable  of  paying  the  bills;  and  in  the  same* 
instant  this  debt  accrued. 

Suppose  it  not  strictly  due  at  the  moment  of  the  bank- 
roptcy,  yet  it  connects  itself  with  the  original  debt  The 
two  cases,  Exparte  Todd,  and  Macarty  v.  Barrow^^  Stra. 
cited  by  Mr.  Yorke  are  strong  authorities;  the  latter  is 
in  point  The  20  per  cent,  is  part  of  the  original  contract. 
If  the  plaintiff  cannot  recover  under  the  commission,  he 
never  can ;  for  it  would  be  discharged  by  the  certificate 
of  the  bankrupt  As  to  the  cases  upon  contingent  inte<* 
rest,  the  question  was  the  same  in  all,  whether, a  debt 
before  the  commission  or  not  ?  The  stat  Geo.  1.  was  made 
to  let  in  creditors  as  present  creditors,  who  had  no  right  of 
payment  till  a  future  day.  As  to  the  postage  of  letters, 
&C.  they  are  certainly  comprized  in  the  20 per  cent*  Fran^- 
€i$  ▼.  Rucker,  Amb.  672.  1768. 

I  have  stated  Lord  Camden's  words  at  length,  because 
I  do  not  think  that  any  part  of  the  judgment  will  bear  ex* 
aminationy  and  therefore  I  cannot  think  it  will  be  adopt- 
ed by  any  chancellor  or  court  of  law  in  future.  The 
bills  were  protested  after  the  drawer's  bankruptcy ;  the 
costs  therefore  of  the  protest  could  not  be  proved,  and 
surely  this  20/.  per  cent,  if  it  were  ever  a  debt  against 
the  acceptor  in  England,  arose  entirely  after  his  bank* 
niptcy.  There  is  no  evidence  of  any  agreement  on  the 
part  of  the'  bankrupt,  or  of  his  knowledge  of  the  law  of 
Pkiladelphia. 

The  whole  is  an  extraordinary  proceeding,  viz.  a  bill 
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filed  to  ascertain  whetlier  a  debt  could  be  proved  befoie 
the  comtnissionerr'. 

Lord  Roult/n  has  well  said  that,  the  court  of  Cbanceiy 
(or  the  court  of  Exchequer)  in  such  cases  has  no  inoK 
jurisdiction  than  the  court  of"  King's  Bench.  See  ante, 
p.  224.  It  is  not  said  who  were  the  defendants,  but  i 
presume  they  were  the  assignees  of  the  bankrupt. 

I  apprehend  the  rolluiving  case  is  founded  in  better 
law  BS decided  by  the  court  of  King's  Bencli. 

Upon  a  motion  to  reftr  it  to  the  master  to  tax  principal, 
interest  and  costs  upon  a  bill  of  exchange  ;  the  bill  »ii 
drawn  in  Scotland,  and  was  accepted  by  the  defendant 
ID  England,  but  not  paid ;  and  it  was  prayed  tbat 
the  master  should  be  directed  to  allow  r&<i. 
change;  but  the  court  were  clearly  of  opinion  that  thii 
could  not  be  allowed  against  an  acceptor  here,  who  bj 
bis  acceptance  only  charges  himself  with  a  liability  to 
pay  according  to  the  law  of  this  country;  and  if  bedo 
not  pay,  the  holder  has  his  remedy  over  against  the 
drawer.  The  court  would  not,  they  said,  refer  it  to  the 
master  to  try  foreign  customs  and  facts,  but  only  to  coat* 
what   was  dui 
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from  a  drawer  here  upon  some  person  at  Leghorn,  for  Tkt  dmrtr 
which  we  will  suppose  he  gives  100/.  he  then  remits  it  ro-€ioiiaiifc« 
to  B.  his  creditor,  but  it  is  dishonoured  hy  the  drawee, 
but  before  the  time  it  was  due,  or  could  be  protested  for 
non-payment,  the  course  of  exchange  had  so  varied,  that 
the  debt  due  to  B.  was  worth  150/.  in  England;  B.  there- 
fore re-draws  upon  A.  to  that  amount.  That  sum,  150/. 
includibg  the  amount  of  the  former  bill,  and  the  re-ex- 
cbange,  viz.  50/.  may  be  recovered.  For  at  that  time  A. 
most  have  paid  150/.  for  a  good  bill  to  have  paid  the  same 
debt. 

Where  a  bill  was  drawn  by  Simeon  in  London,  for  603/. 
open  Boj/d  and  Co.  in  Paris,  payable  to  the  order  of  Mel* 
iJtA  and  Co.  who  indorsed  it  to  JessH  and  Co.  at  AmUerdum, 
bat  this  bill  on  account  of  the  French  revolution  was  disbo- 
Boored  at  Paris  ;  and  from  the  variation  of  the  exchange, 
Jtsiet  and  Co.  drew  a  bill  on  Meilish  and  Ca  for  913/.  It 
was  decided  by  Chief  Justice  Eyre,  and  the  court  of 
Common  Pleas,  that  Mellish  and  Co.  might  recover  that 
sum  from  the  drawer  Simeon. 

Mr.  J.  Buller^s  observations  were  nearly  the  same  as 
those  of  Chief  Ji^rfcc  Eyre.  He  said.  What  is  the  engage- 
ment of  the  drawer  of  a  bill  of  exchange?  He  under- 
takes that  the  bill  should  be  paid  when  due.  If  it  be  not 
paid,  it  is  not  necessary  for  the  holder  to  inquire  for 
what  reason  it  is  not  paid ;  and  if  the  holder  has  been 
suilty  of  no  default,  the  drawer  is  answerable  for  the 
amount  of  the  bill;  and  if  he  is  liable  for  the  bill  he  must 
plio  be  liable  for  the  re-exchange,  which  is  a  consequence 
of  the  bill  not  being  [laid.  Mellish  v.  Simeon,  2  Hen.  BL 
878.  1794. 

Such  re-exchange  has  been  permitted  to  be  proved  un- 
der thedrawer*8  commission.  Exparte  Hoffman,  Cooke,lS6* 

TOL.   11.  y  V 
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itoagktwt  (9      But  in  euch  casc^  I  conceive  it  ought  not  to  be  I}e^ 
kii^iIdlMfora  mitted  to  be  provi?d  unless  it  wasactually  paid  before  the 
tw'**""'**      commission  of  the  drawer. 

The  liability  to  pay  by  the  acceptance  of  the  redraft, 
would  not  constitute  a  debt  proveable  under  the  commis- 
sion. But  the  amount  of  the  original  bill  would  be  prove- 
able as  the  amount  of  any  dishonoured  bill  for  whicb 
value  was  given,  and  the  bankrupt  in  that  case  would  n- 
main  liable  for  the  re-exchange,  notwithstanding  his  cer- 
tificate. 
A  bill  Mjo-  If  a  bill  is  negotiated  after  it  is  due,  the  indorsee  lak« 

Jhv,  lubjcrt  to  it  subject  to  the  same  equities  or  legal  objections  that  t!i( 
|!'"ii"""iB  acceptor  could  have  set  up  against  the  indorser.  This 
'i'.rl''d^r  ''"•  '*^^"  strongly  so  expressed  by  Lord  ElUnborough  al 
Min  pn>fi.  He  has  eaid,  after  a  bill  or  note  is  due  it  b^ 
coinrs  disgraced  to  the  indorsee,  and  it  is  his  duty  to  maVe 
enquiries  concerning  it.  If  he  takes  it,  though  he  giro 
a  full  consideration  for  it,  he  takes  it  on  the  crolitof  tbg 
indorser,  and  eubject  to  all  the  equities  with  which  it  mC 
be  incumbered.  / 

That  was  an  action  against  the  acceptor  of  an  accoO' 
inodation  bill  by  the  plaintiff,  who  had  given  value  fofil 
after  it  was  due,  no   value    having   been    received  bf 
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>orary  loan;  but  a  man  nnay  undertake  to  lend  his  friend 
i  sum  of  money  at  the  end  of  two  months,  to  whom 
t  might  be  very  inconvenient  to  lend  him  the  same  sum 
tt  the  end  of  two  years.  That  surely  is  contrary  to  the 
lature  of  the  engagement.  If  that  case  remains  as  law, 
he  acceptor  of  an  accommodation  bill  may  be  called 
ipon  at  a  moment's  warning  to  pay  it  at  any  time  within 
)ix  years  after  it  is  due. 

There  being  these  contradictory  authorities,  upon  the 
K>iDt9  in  such  a  case  in  bankruptcy »  I  should  reject  the 
iroof  of  the  bill,  and  leave  the  party  to  establish  his 
igbt  to  prove,  if  he  can,  by  a  petition  to  the  chancellor. 

Where  a  dividend  is  ordered,  it  is  the  same  as  payment  ^."o«^«fo' 
o  the  creditor,  who  has  proved  his  debt;  for  the  chancel- tame  as  pay« 
or  upon  his  petition  will  order  it  to  be  paid  to  him.  H^ 
Qust  therefore  prove  the  remainder  only  against  any 
ttber  party,  as  upon  a  bill  of  exchange,  where  the  whole 
night  be  proved  under  the  commission  of  every  party 
iable.     Exparte  Leers,  6  Fes.  644. 1802. 

This  case  has  occurred  within  my  experience,  as  a  com- 
dissioner. 

A  party  sent  a  deposition  out  of  the  country  swearing 
o  bis  whole  debt,  but  between  the  day  when  the  depo- 
ition  was  sworn,  and  the  day  on  which  it  was  exhibit- 
d»  a  dividend  had  been  ordered  upon  his  proof  in  ano* 
her  commission.  I  thought  he  could  not  be  in  a  better. 
ituatioD  by  bis  absence  than  if  he  had  been  present  and 
ltd  sworn  to  bis  debt :  we  therefore  admitted  it  only  for 
he  remainder,having  deducted  the  dividend,leaving.  it  to 
lim  to  appeal  against  our  decision,  if  be  thought  it  wrong. 
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49  Geo.  III.  c.  131.  s.  9- 

Debu  not  IX.  And  be  it  further  enacted  by  the  authority  afore- 

UDMoftte  *  said,  that  all  and  every  person  and  persons*  who  hate 
^^^^^l^fcd,  S^^^^  credit,  or  shall  at  any  time  hereafter  give  credit  to 
d(rfuctioga  i^uy  person  or  persons,  who  is,  or  are,  or  shall  become 
terett  atsper  a  bankrupt  or  bankrupts  upon  good  and  valuable  comi- 

^d,  Mid  6  per  deration,  bona  fide  for  any  money  whatsoever,  which  is, 
ceauinifdmnd.  ^^  ^j^^jj  ^^^  j^^  j^^  ^^  payable  at  or  before  the  time  of 

such  persons  becoming  bankrupt,  shall  be  admitted  to 
prove  such  their  debts  in  like  manner  as  if  the  same  weie 
payable  presently  or  not  at  a  future  day,  and  shall  be  Ci- 
titled  to,and  shall  have  and  receive  proportional  divideadi 
of  such  bankrupt's  estate  equally  with  the  other  credi* 
tors  of  such  bankrupt,  deducting  only  thereout  a  rdalP 
of  interest  for  what  they  shall  so  receive,  at  the  rate  of 
five  pounds  per  -centum  per  annum  uuder  commissiooi 
which  have  issued  or  shall  issue  in  England,  and  at  Ike 
rate  of  six  pounds  per  centum  per  anmun  under  cooiBii- 
sions  which  have  issued  or  shall  issue  in  Ireland^  to  be 
computed  from  the  actual  payment  thereof  to  the  tine 
such  debts  would  become  payable  according  to  the 
upon  which  the  same  were  contracted. 


It  having  been  decided  in  the  case  of  Pardow  v.  Bern* 
10909  ^  East  438,  that  the  7  Geo.  1.  applied  only  when  cre- 
dit was  given  to  a  future  day  by  a  written  security,  dM 
section  was  intended  to  extend  to  cases,  wbeie  tiie  cl^ 
dit  was  given  to  a  certain  future  day  by  a  parol  agre^ 
ment 
Such  crediton      ^  the  5  Geo.  «.  c  3a  #.  M,  creditoia  by  such  a  wiittee 

cannot  toe  oat  ''  '  ' 

a  commiMion.  security  may  sue  out  a  commission ;   but  such  a  power  ii 
not  given  to  this  class  of  creditors  by  this  section. 
They  clearly  cannot  sue  out  a  commission. 
It  is  also  a  great  defect  both  in  this  section,  and  io  tbc 
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laBt  section,  which  enabtes  sureties  to  prore  where  they 
could  not  prove  before,  and  also  in  section  17,  which  ent** 
Wes  many  annuity  creditors  to  prove,  that  some  general 
iTTords  were  not  added,  viz.  that  they  should  be  consi- 
dered as  creditors  to  all  intents  and  purposes*  Such 
words  are  used  in  the  46  Geo.  3*  t.  135.  s.  2,  which  eua« 
bles  creditors. whose  debts  were  contracted  after  the  act 
of  bankruptcy  to  prove. 

The  7  Geo.  1.  enables  creditors  to  prove  who  bad  wr&^ 
ten  securities  payable  at  a  future  day.  It  expressly  dis- 
chailges  the  bankrupt  from  such  debts  by  his  certificate, 
though  it  omits  to  say  that  such  a  creditor  shall  sign  the 
certificate,  or  vote  in  the  choice  of  assignees,  that  defect 
iitfterwards  supplied  by  the  5  Geo.  2.  c.  30,  Which  ena- 
bles all  creditors,  who  have  proved,  to  exercise  those 
rights.  By  section  17  of  this  statute,  I  should  thiiik 
tbey  may  sign  the  certificate ;  but  I  cannot  find  any  rea. 
lOD  to  enable  them  to  vote  in  the  choice  of  assignees,  or 
to  have  the  benefit  of  a  set-off. 

Under  this  hand,  I  shall  consider  executory  contracts,  Eiecntonr 

cootncts  can* 

or  contracts  subsisting  at  the  time  of  the  bankruptcy,  not  be  proted. 
This  subject  has  not  yet  undergone  investigation  under 
^ny  bankrupt  case. 

In  the  case  of  Parslow  v.  Dearlove,  i-t  was  argued  that 
the  debt  being  payable  at  a  future  day  could  be  proved 
under  the  7  Gee.  1.  c.  31,  though  there  was  no  written 
feagagement. 

Bat  Lord  Ellenborough  and  the  court  were  clearly  of 
Hpitiion  that  that  statute  Was  confined  to  written  sectiri- 
ties.  In  consequence  of  that  decision  the  inference  is 
dl^#n  tliat  the  debt  accruing  tn  that  case  might  now  be 
(klroYed.    But  that  inference  I  conceits  is  falhicious. 
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BwTuiofy  The  only  case  I  find  upon  llie  subject  is,  EiparU  tit 

Etttt  India  Company. 

A  trader  contracted  with  the  company  at  one  of  their 

I        eaten  lor  thi'  purchase  of  a  parcel  of  East-India  goodi,  tt 
be  paid  for  at  a  futiirt:  day,   and  before  the  day  of  p^' 
meat  be  became  a  bankru|)t. 
Lord  King  said,  this  is  not  within  the  statute  of  7  G»> 
1<  c-  31.  because  the  goods  were  not   delivered.      S  P. 
Ifnw-SiW.  1726. 
fiere  we  see  a   principle  for  the  construction  of  dK 
7Gro-i;.3l.  and  this  section.     The  goods  or  money  muM 
be  ooiDpttldy  delivered  on  one  side  before  the  bankrupt^, 
■(br  which  credit  is  given  to  a  future  day. 
Lord  EHeiiborough  had  clearly  this  distinction  impKM' 
ed  on   hit  mind  in   Panloiv  v.  Dearhve,   which  1  shlil 
state  again. 
It  was  an  action  by  a  school-master,  against  the  dcfa*- 
dant.  who  pleaded  bis  bankruptcy.  It  appeared  that  the 
plaintiff  was  to  educate  and  board  the  defendant's  diiU 
drcn  for  a  certain  sum,  to  be  paid  every  half  year.    TlK 
ddondant  became  a  bankrupt  before  the  end  of  the  ir*lf 
jffMU    The  question  was  whether  ibis  was  n  debt,  wluek 
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It  was  a  subsisting  centract  at  the  time  of  the  bank- 

ptcy.  Parslow  v.  Dcarlove,  4  East.  434. 1S04. 

Here  Lord  ElUnborough  calls  it  a  subsisting  contract,  Exfcntory 

lat  is,  an  incomplete  or  executory  contract,  upon  which 

)  action  of  any  kind  could  have  been  brought  at  the  time 

*  the  bankruptcy. 

This  case  occurred.  The  bankrupt  had  hired  a  carriage 

T  a  year  at  a  certain  sum ;  he  became  a  bankrupt  with* 

I  the  year,  the  assignees  and  creditors  consented  that  the 

^ach-maker  should  take  his  carriage  back,  and  that  he 

lould  prove  in  proportion  for  the  time   the  bankrupt 

ad  used  the  carriage ;  but  I  was  confidently  of  opinion^ 

lat  it  was  a  contract  not  affected  by  the  bankruptcy^  un« 

^ss  the  assignees  had  claimed  the  benefit  of  it,  and  then 

3ey  must  have  paid  for  the  whole  year;  if  they  did  not 

ssume  it,  the  bankrupt  would  be  liable  for  the  whole 

ear.  There  could  be  no  apportionment. 

The  case  also  more  frequently  happens  where  a  trader 
ents  a  house  or  laud,  and  becomes  a  bankrupt  before  the 
nd  of  the  year  or  half  year,  when  the  rent  would  be 
lue.  There  can  be  no  apportionment.  If  the  assignees  take 
be  lease  or  premises,  they  must  pay  the  whole  rent  for 
hat  year  or  half  year.  If  they  do  not,  the  bankrupt  must 
)e  personally  liable  for  that  year  or  half  year.  This  fre- 
quently happens,  yet  there  is  no  decision  upon  the  sub* 
ect.    See  section  19  of  this  statute. 


49  Geo.  ni.  c.  121.  s.  S.    IS09. 

49  Geo.  III.  c.  121.  s.  10. 
Id ■aioni bv         X.  And  be  it  further  enacted  by  the  authority  afert- 

■i»igri<Bi  Ihrfr 

commisMon  aaid,  tliat  from  and  after  the  passing  of  this  act,  ididj 
"i^  th&il  be  action  now  brought  or  hereafter  to  be  brought  by  m 
dinwof  iho"  against  any  assisnec  of  any  bankrupt,  the  commissioD  of 
'"^'C'hVht  l'3"krupt,  aad  the  proceedings  of  the  cooimiasionen 
■Dd  ihe  (rnciing  uuder  the  same,  shall  he  evidence  to  be  received  of  the 
Uniruprty.  petitioning  creditor's  debt,  and  of  the  trading  and  bank- 
Ikb^'c"  Hint  luptcy  of  such  bankrupt,  unless  the  other  party  in  such 
""T^d'"  *'^^'f">  *^^".  'f  defendant,  at  or  before  the  time  of  hi) 
putnL  pleading  to  such  action,  and   if  plaintifif,   before  issue 

joined  in  such  action,  give  notice  in  writing  to  such  to- 
signeethat  he  intends  to  dispute  such  matters  or  any  ot 
them;  and  wheresuch  notice  shall  have  been  given,  if 
cucb  assignee  shall  at  the  trial  prove  the  matter  so  dis- 
puted, or  the  other  party  shall  at  the  trial  admit  the  same, 
the  judg*  before  whom  the  cause  shall  be  tried  shall  if  be 
shall  see  tit,  grant  a  certificate  that  such  proof  or  ad- 
Aljsaion  was  made  upon  such  trial,  and  such  assigned 
shall  be  entitled  to  the  costs,  to  be  taxed  by  the  pr^r 
offtccr,  occasioned  by  such  notice;  and  such  costs  slull, 
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The  statute  has  not  said  that  the  proofs  of  the  debt, 
act  of  bankruptcy,  and  trading,  entered  upon  the  proceed- 
ings, shall  be  the  evidence  of  each  respectively,  but  tfaat 
the  proceedings  by  the  commissioners  shall  be  evidence. 

So  where  no  notice  was  given,  the  plaintiffs  put  in  the  Commistioii 

commission  and  the  proceedings,  as  concl usive  evidence  in2,\x>nciuiiTe 
of  the  act  of  bankruptcy,  trading,  and  petitioning  ere-  «▼><*«"««• 
ilitor*s  debt.  The  defendant  proposed  to  call  a  witness 
to  disprove  the  debt  of  the  petitioning  creditor  as  it  stood 
upon  the  proceedings.  ButChief  Justice  Afa»5^e/d  held 
that  that  could  not  be  done ;  that  the  commission  and 
the  proceedings  under  it  were  conclusive  evidence. 
Htumphries  v.  Coggan,  ^t  the  sittings  at  GuildkalL  l€\1t. 
1  12oie226. 

The  words  certainly  justify  that  construction ;  but  it 
is  doubtful  whether  that  was  intended;  if  it  were  it 
would  have  been  more  simple  to  have  said,  the  commis- 
sion and  the  assignment,  where  there  was  no  notice, 
«bould  be  evidence  of  the  petitioning  creditor's  debt^ 
the  act  of  bankruptcy,  and  the  trading. 

The  statute  says,  the  notice  must  be  given  at  or  before  When  Uie 
the  time  of  pleading ;  but  if  no  such  notice  is  given  before  ^^ 
the  delivery  of  the  plea,  the  court  will  give  leave  to 
withdraw  the  plea,  and  to  plead  again  with  such  notice. 
Radmorev.  Gouldy  1  fVightw.  80.  Ro$€  12^ 

Lord  Ellenboroygh  has  held,  that  it  is  sufficient  to 
shew  that  papers  produced  are  the  proceedings  under  the 
commission,  that  they  were  received  from  the  custody 
of  the  solicitor  to  the  commission,  or  to  prove  the 
band-writing  of  one  of  the  commissioners  before  whom 
they  appear  to  have  been  taken.  Collimon  v.  Hilltar, 
3  Camp.  30. 

Upon  an  indictment  for  perjury  before  the  commis- E?idenc«  upon 

sn  iodictownt. 

sioners,  strict  evidence  must  be  given  of  the  trading,  pe« 
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litioiiing  creditor's  debt,  actl  act  of  bankruptcy.     Ra  r. 
Fumhon,3  Camp.QG. 

If  uU  these  did  not  exist,  the  commtssioiicrs  could  ban 
no  nutbority  to  admiuister  an  oath. 

If  notice  is  given,  then  ibe  assignees  roust  prove  a 
debt  due  from  the  baiilirupt  to  the  petitioning  creditor 
of  TOO/,  and  upwards,  a  subsequent  act  of  baukruptcy, 
and  &  trading  by  the  bankrupt.  But  all  tliese  may  be 
dtSercot  from  ibose  proved  before  the  commisiiionere. 
Mr.  J.  liuller  has  said,  it  is  an  established  rule  thit 
'' aasigneea  must  prove  the  petitioning  creditor's  debt  bf 
tiie  same  fividence,  wliicb  must  have  been  produced  ia 
u  ictioii  against  the  bankrupt ;  and  it  is  necessnry  tot^ 
coveron  a  bond,  to  call  the  subscribing  witness,  uaLes 
eome  reason  can  be  shewn  for  bii  absence. 

In  tUat  case,  it  was  decided  that  the  evidence  of  » 
nitness  who  proved  that  the  bankrupt  had  acknowledged 
the  debt  was  not  euQlcient,  and  did  not  supersede  tbe 
noccMity  of  callini;  the  subscribing  witness  to  the  hooi 
Jbbal  V.  P/umbe,  Doug.  216.  1779. 

Wliat  Mr.  J.  Bu//tr  has  said  will   be  generally   trut; 

but  it  ia  probable  that  it  will  not  be    uDiversaily  tnir. 

— ttftg. in  iJiia  9<>rv  ra^f  the   CEPriitinn   of  the.   Imiul   mmld 
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fendant,  to  recover  the  bankrupt's  property,  to  prove  the 
act  of  bankruptcy,  they  produced  a  bill  of  sale  by  the 
bankrupt  to  the  defendant  as  a  fraudulent  grant,  and  in- 
stead of  calling  the  subscribing  witness,  the  plaintiffs 
produced  the  defendant's  examination  before  the  com- 
missioners of  bankrupt,  in  which  he  admitted  the  exe* 
cution  of  this  deed. 

Lord  Kenyan  and  the  court  held  this  sufficient  evi- 
dence, that  the  very  production  of  the  deed  by  the  defen- 
dant before  the  commissioners,  made  it  evidence  against 
him,  conformably  to  what  had  been  decided  in  R,  v.  Mid' 
dlezoy.  Bowles  v.  Langworthy,  5  T.il.  306.1793. 

The  bankrupt  statutes  have  given  the  commissioners  Bmnkropt  what 

he  my  proTe. 

no  power  to  examine  the  bankrupt  respecting  the  act  of 
bankruptcy,  though  they  clearly  may  examine  him  re- 
specting, his  trading,  and  the  petitioning  creditor's 
debt  by  the  b  Geo.  2.  c.  30.  #.16. 

But  whether  in  any  case  the  bankrupt  can  be  called 
either  to  support  or  to  defeat,  by  his  evidence,  the  com- 
mission in  a  court  of  law,  is  very  far  from  being  so  settled, 
or  reduced  to  any  clear  principle,  as  could  be  wished. 

But  I  shall  state  the  few  cases  in  order,  which  I  find 
upon  the  subject. 

In  an  action  by  the  assignees.  Lord  Raymond,  Chief  J. 
Et  nisi  prim  would  not  permit  the  plaintifi*  to  call  the 
bankrupt  to  prove  the  petitioning  creditor's  debt,  be- 
cause it  was  for  his.  benefit  that  the  commission  should 
be  in  force.     Cross  v.  Fox,  M.  5  Geo.  2. 

Upon  an  issue  to  try  the  validity  of  a  joint  commission 
against  Herbert  and  Eyton,  Ch.  J.  Ryder  Vit  nisi  prius  held 
that  £j^o;f,  who  had  obtained  his  certificate,  wa<«  not  an  ad- 
missible evidence  that  he  and  /Zer6er^  were  joint  debtors  to 
the  petitioning  creditor,  or  that  they  were  partners,  or  that 
Herbert  was  a  bankrupt,  for  either  of  these  facts  tend  tosup- 
port  thecommission,  which  must  unavoidably  be  supersede 
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44t  if  tbflM  facts  wereotberwiBC;  and  if  tbisbe  notagoed 
—(nipisMM,  at  it  wilt  nut  be,  jnless  it  be  good  agaiait 
loUif  then  tbecertifioate  will  be  void,  and  EytottiaoM- 
be  liable  again  to  his  debt,  from  which  biscNti- 
B  would  discharge  him;  for  the  certificate  isareleat^ 
lb  tiie  rHeaflee  can  never  be  allovred  as  a  witnento 
n.  It  is  a  settled  rule,  and  so  agreed  on  all  sidc^ 
•  bftnkrupt,  after  his  certificate  is  obtained,  may  bea 
fen  to  any  thing  relating  to  the  bankruptcy,  except 
to  Uie  act  of  bankruptcy ;  but  then  he  is  not  il* 
directly  to  support  the  commission,  but  to  prate 
matters.  Floieer  v.  Herbert,  at  Guildhall,  1754.  eild 
Blaek.  3T9. 

'MQMBf|aatice£yre  and  the  court  of  Common  PIcm 
VM'  deiriy  of  opinion  that  the  bankrupt,  who  ha4 
■bili— d  bii  certificate,  could  not  be  admitted  to  prorc 
tile  petitioning  creditor's  debt,  or  auy  of  the  facts  atce^ 
••ry  to  support  the  commission.  Chapman  v.  Gariur, 
9  Hen.  Bl.  279. 1794. 

Tbis  tliE^n  extends  to  the  petitioning  creditor's  deh^ 
the  act  of  bankruptcy,  and  the  trading. 

Lord  Kenyan  admitted  the  bankruptto  prove  a  dmAC> 
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The  expectation  of  obtainiog  it  may  perhafM.  operate  in  J^**^ 
the  same  way,  and  create  the  same  disqualifying  interest 
as  the  apprehension  of  losing  it. 

There  is  no  decision  that  he  shall  not  be  called  to 
prove  that  he  has  not  committed  an  act  of  bankruptcy, 
that  he  is  not  a  trader,  or  that  he  does  not  owe  one  hun- 
dred pounds  to  the  commissioning  creditor.  It  has,  1 
conceive,  been  presumed  that  he  has  an  immedial'e  in- 
terest in  setting  aside  his  commission,  because  all  his  pro* 
perty  must  be  restored  to  him. 

We  find  that  Ch.  J.  Lee  held,  at  nisi  prius,  that  if  the 
defendant  calls  the  bankrupt,  he  waives  all  objections  to 
the  competency  of  his  evidence,  and  he  may  then  be 
cross-examined  as  to  the  requisites  to  support  the  com- 
mission. Asngneu  of  Gill  v.  Woodmass,  HL  \7o%.  BulL 
N.  P.  38. 

But  it  is  presumed  that  the  defendant  can  only  call 
faim  to  defeat  the  commission  by  the  consent  of  the 
plaintiff.  Or  this  may  mean,  if  the  defendant  call»  him 
to  prove  that  he  owed  no  debt  to  the  bankrupt,  or  retains 
none  of  his  property,  which  he  certainly  may  do,  then 
the  plaintiff  may  examine  him  upon  points  before  doubt* 
ful. 

It  wag  held  that  no  release  could  make  the  bankrapt  a 
witness  to  prove  his  own  act  of  bankri^ptcy.  Field  r. 
Curtis,  3  Sira.  8^9.    1729- 

No  reason  is  given  for  this  short  case,  and  it  is  Bot 
said  by.  whom  it  was  so  held. 

This  is^  all  I  find  upon  calling  the  bankrupt  to  support 
OP  to  defeat  the  commission. 

As  the  commissioners  cannot  examine  the  bankrupt 
ntpecting  his  act  of  bankruptcy,  it  may  be  inferred  that 
it  was  not  intended  that  any  other  court  shouM  haw 
tfnt  power;  but  this  does  not  extend  to  the  trading  or 
petitioning  creditor's  debt. 
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BaBfampiwhat  The  interest  a  bankrupt  has  in  his  certificate,  where 
the  validity  of  it  is  not  in  issue,  does  not  satisfy  my  mind* 
why  he  should  not  prove  the  petitioning  creditor's  debt, 
and  his  trading,  upon  giving  a  full  release  to  his  assig- 
nees.  I'he  certificate  did  not  exist  till  the  4  and  5  Jm. 
and  that  was  intended  as  a  reward  for  his  honesty,  and 
never  was  intended  to  operate  as  a  prejudice  to  the  as- 
signees and  creditors  under  the  commission. 

Lord  Mansfield  has  said^  "  A  bankrupt  who  has  not 
obtained  his  certificate  may  be  a  witness  against  himself, 
but  not  for  himself;  that  is,  he  may  be  a  witness  to  de- 
crease the  fund,  but  not  to  increase  it:  and  in  this  case  bit 
evidence  clearly  goes  to  decrease,  therefore  he  is  i 
competent  witness."    Butkr  v.  Cook,  Cowp.  70.  1774 

A  bankrupt  is  not  a  good  witness  for  the  purpose  of 
enlarging  the  fund,  unless  he  gives  a  release,  and  has 
got  his  certificate.  Ibid. 

If  he  has  obtained  his  certificate  and  allowance,  he  can- 
not  be  a  witness  to  increase  the  fund,  unless  he  relena 
his  interest  in  the  surplus. 

The  bankrupt's  evidence  in  such  a  case  was  read,  te- 
cause  it  was  said  he  was  not  bound  to  refund.  Rusaettr. 
Russell,  1  Bro.  269.  1783. 

The  court,  the  lords  commissioners,  in  that  case,  did 
not  recollect  his  interest  in  the  surplus. 

In  an  action  against  a  bankrupt,  who  pleads  his  baiik* 
ruptcy,  and  produces  his  certificate  at  the  trial,  the  plaiii- 
tifi*  may  shew  that  he  had  before  been  a  bankrupt,  and 
that  he  bad  not  paid  15s.  in  the  pound  under  the  second 
commission  ;  and  it  wa9  sufficient  for  the  plaintiff  to|io- 
duce  the  commission  and  the  proceedings,  and  that  tiie 
defendant  submitted  to  it.  HwoUand  y.  Cw^^  5  T.  & 
653.   1794. 

The  cQ^rt  of  KingU  Bench  held  that  a  bankrupt,  iatt 
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action  against  the  defendant  for  usury,  could  not  be  cal« 
led  before  he  obtained  bis  certificate,  to  prove  that  be, 
the  bankrupt,  had  borrowed  the  money  of  the  defendant, 
upon  an  usurious  contract.  The  defendant,  in  that  case, 
had  proved  the  debt  under  his  commission;  the  court 
said  that  there  was  no  objection  to  his  bringing  an  action, 
and  arresting  the  bankrupt  for  the  whole  debt.  Masters 
V.  Drayton,  2  T.  R.  49().  1788. 

The  last  reasonf  since  the  49  Geo.  3*  c.  121,  could  not 
now  be  assigned :  if  then,  in  such  a  case,  he  were  now  to 
release  his  assignees  from  all  benefit  under  the  commis- 
sion, he  probably  would  be  admitted. 

Lord  Ellenborough  held  at  nisiprius  that  the  petition- Petitioning 
ing  creditor  could  not  be  called  to  prove  the  act  of  bank-  support  a  com- 
ruptcy,  or  to  support  the  commission.     From  having  ^JjJJ*^'^^^^^ 
given  the  bond  to  prove  the  party  a  bankrupt,  he  has  a 
direct  interest  in  the  issue.    Green  v.  Jones,  2  Camp.  411.' 
1810. 

But  Lord  Ellenborough  cited  a  case  in  which  the  judge 
upon  an  issue,  and  Lord  Thuflow  afterwards  held  that 

the   petitioning  creditor  is  a  good  witness  to  overturn 
and  defeat  the  commission.     Ibid. 

But  in  an  action  by  the  assignees,  any  other  creditor- 
who  has  released  to  the  assignees,  is  a  good  witness  to 
prove  every  thing  in  support  of  the  action.  Koopes  v. 
Chapman,  Peake  19.    Before  Lord  Kenyan  at  N.  P. 

In  an  action  by  the  assignees.  Lord  Ellenborotigh  said.  Entries  or 
•*  if  entries  were  made  in  the  bankrupt's  books  before  by  m  bmnkrupt. 
the  act  of  bankruptcy,  they  weie  to  be  considered  in  the 
same  light  as  parol  declarations  of  the  bankrupt,  and  were 
therefiore  sufficient  proof  of  the  petitioning  creditor's 
debt"  Watts  v.  Thorpe,  1  Camp.  376. 1808.  Lord  Elkn^ 
borough  also  held  at  nisi  ptius  that  the  debt  being  prov- 
ed once  to  have  existed^  its  continuance  would  be  pre- 
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>  Camp.  60.  1S0<).  Lord  EUcnbcrougk  \m 
said  above  that  tlie  declarations  of  the  trader  respectiii^ 
bis  debt  before  the  act  ofbaukrnptcy  are  evidence.  AuJ 
in  Brat  v.  Levetl,  13  East  213.  the  court  of  Kind's 
Bench  held  that  his  declarations  respecting  the  debt  after 
the  act  of  bankruptcy  was  evidence. 

This  is  questionable,  because  the  statutes  after  an  act 
of  bankruptcy  have  placed  the  trader  jii  the  same  situa- 
tion as  he  is  after  the  commission,  except  so  far  as  that 
situation  is  expressly  modified  by  the  legislature. 

What  he  says  after  his  commission  I  should  think 
whilst  Chapman  and  Gardner  continues  to  be  law  can 
never  be  received.  What  a  man  sa^fs  never  can  be  cquiva- 
lest  to  what  a  man  sjiears,  with  a  release  of  all  benefit 
fVoni  the  swearing. 

Bnt  evidence  of  confession  of  a  debt  before  the  act  of 
bankruptcy  Ib  perhaps  the  weakest  possible.  The  petitioa- 
ing creditor  proves  his  debt  himself  before  the  commission- 
erSi  and  I  am  afraid  it  would  not  co^t  him  much  aftc> 
(rardsto  obtain  evidence  of  the  bankrupt's  confession  ofiL 

The  declarations  of  a  bankrupt  of  his  intention  for  do- 
ing an  act  concomitant  wilb  the  act  are  evidence. 
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iDg  that  he  is  absent  for  fear  of  his  creditors,  his  bitid-  a  letter  nom 
writing  being  proved  would  be  good  evidence  of  the  in*    " 


tent  The  letter  must  be  filed  with  the  proceedings. 
And  the  post  mark  of  a  place  distant  from  his  home 
might  also  be  evidence  of  the  feet  of  absenting.  See 
1  FoL  186. 

The  assignment  must  be  proved  by  the  subscribing  SabioriUsf 
witness,  who  saw  the  commissioners  execute  the  deed,  ^ 
and  the  provisional  assignee,  where  there  has  been  one* 

If  there  is  a  provisional  assignment,  the  witness  to 
that  also  must  be  called. 

Nonsuits  have  sometimes  occurred  by  the  absence  oT 
the  subscribing  witness  to  the  provisional  assignment. 

It  the  assignees  cannot  recover  the  bankrupt's  property,  '^*  '^il"''* 
because  they  cannot  prove  their  title  to  recover  by  prov<»  compelled  to 

»uefortbe 

log  the  validity  of  the  commission,  tbey  cannot  compel  creditors, 
the  bankrupt  to  sue  in  his  name,  or  permit  his  name  to 
be  used.  jLord  Eldon  has  decided  that  the  court  of 
Chancery  cannot  compel  a  bankrupt  to  execute  a  power 
in  favor  of  his  creditors.  He  said,  has  this  court  ever,  by 
direct  decree,  compelled  a  bankrupt  to  do  an  act  because 
he  is  a  bankrupt  ?  A  bankrupt  could  not  have  been 
compelled  to  suffer  a  recovery.  Thorpe  v.  Goodallt  Rase 
«0  and  27S.     1812. 

Upon  the  authority  of  that  case,  I  conclude,  a  court  of 
equity  would  not  compel  a  bankrupt  to  sue  in  his  name 
Ebr  the  benefit  of  his  creditors. 

For  want  of  such  a  power  probably  much  injustice  fre» 
luently  occurs  in  bankruptcy.  See  post, 687* 

The  commissioners,  in  opening  a  commission,  must 
idmit  such  evidence  as  is  prescribed  by  the  legislature 
)r  where  there  is  no  special  direction,  the  evidence  ought 
to  be  auch  as  is  admissible  in  all  courts  according  to  the 
Ipeneral  principles  of  law. 

▼OI^  II.  X  X 


49  Geo.  111.  c.  121.  s.  10.  1809; 


■D|)|i>>rt  g 


By  ihe  13  Elh.  c.  2,,  the  chancellor  may  issue  a  coW^ , 

mUaioii  upon  tlie  coinplaiiil  ol  a  creditor  iij  writing.  Tl«  j 

''  creditor's  alTidaviiof  hU  debl,  required  by  the  great  eeall.l 

is  probahlyas ancient  as  tlie  lirst  commission  ot*t>ankru|lL' 

Sy  the  -il  Jac.  1-  c.  If),  s.  9.  the  comniiiiiionera  OHjr 
examine  uny  person  upon  oath,  for  the  discovery  of  the 
trtilli  ot  the  respective  debts. 

Thia  unquestion;ibky  admitted  the  petitioning  creditor 
to  prove  litsdeifi  a  tht  opening  of  the  coiumi^sion;  ind 
all  other  creditors  to  prove  ilieir  owd  debts  respectii^ 
before  the  coininissiuuers,  to  entitle  tbem  to  receii'«  I 
dividend. 

By  tbe  5  Ceo.  I.  c.  24.  (.  6.  the  commissioners  aif- 
Mnd for,  and  examine  every  person,  respecting  the  acttt 
bankruptcy  of  the  bankrupt.  That  statute  is  expirrf  , 
But  the  b  Geo.  t.  c.  30. 1. 16',  tlie  existing  statute,  eDablM" 
the  ooimnissi oners  to  examine  every  person  respectiB|  ■ 
the  act  of  bankruptcy,  viith  an  exception  only  of  tbfl  ^ 
liatikrupt  iiimsell'. 

When  the  same  words  in  the  21  Jac,  1.  r.  19.  ; 
(be  creditor  to  prove  his  own  debt,  I  think  it  impos 
to  contend  that  in   the  two  last  statutes  it  was  not  ll£ 
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But  if  the  statutes  are  not  to  be  so  construed,  the  nekt  \vwher « 
question  will  be,  isacreditor,whohasnot8ued  out  a  com*  h^^tnow 
mission,  or  proved  under  it,  really  interested  in  its  es- '**'"pp®'** 

^  commiMioD. 

tablishment  ? 

In  the  first  volume,  p.  183, 1  have  stated  that  I  thought 
a  creditor  according  to  the  present  explanation  of  the 
law  might  be  admitted  before  the  commissioners  to  prove 
Ibe  act  of  bankruptcy :  because  Lord  Ellenborough  had 
admitted  a  creditor  upon  an  issue  to  try  whether  the  par-> 
ty  was  or  was  not  a  bankrupt,  thinking  the  witness  had 
no  interest  in  the  issue  or  the  event,  Williamt  v.  Stevens, 
t  Cowp.  300;  and  because  Bullock  received  sentence  of 
death,  and  was  afterwards  pardoned  upon  condition  of 
being  transported  for  life,  being  convicted  of  a  capital 
criine»  under  a  commission  which  was  supported  only  at 
the  opening  by  the  evidence  of  a  creditor.  The  King  v* 
Bui/ock,  1  Taunt.  71.     See  the  1st  Fo/.  123.  and  124. 

But  Lord  Eldon  has  lately  superseded  some  commis- 
lions,  because  the  act  of  bankruptcy  at  the  opening  was 
>roved  by  a  creditor:  he  said  he  did  not  go  with  Lord 
Bllenborough  in  his  opinion  that  a  creditor  could  be  a 
witness  to  support  the  commission  :  before  the  witness 
pras  permitted  to  give  evidence,  he  must  go  a  gre^t 
leal  farther,  namely,  to  undertake  that  he  would  not  at 
my  time  come  in  under  the  commission. 

He  admitted  that  the  principle  and  rule  by  the  com- 
noD  law,  ought  to  be  the  same  in  an  issue,  and  at  the 
opening  of  the  commission. 

But  Lord  Ellenborough  had  a  different  view  of  the 
nbject ;  the  event  of  the  evidence,  or  the  issue  is,  bank- 
upt  or  no  bankrupt ;  the  creditor  of  the  trader  might  have 
lO  interest  whatever  in  the  event  one  way  or  the  other, 
itber  in  his  own  opinion,  the  opinion  of  the  commission- 
IM,  the  opinion  of  the  chancellor,  the  chief  justice,  or  the 
ttiy«      Why  then  should  he  be  excluded?   He  has  no 
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Whrther  a 
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inducement  or  lciiii»;aiioii  to  commit  perju:). 
chance  of  geltiiig  tlie  wlioK'  or  a  part  of  bis  Jeb:  5> 
out  acommissioii  may  be  cqu;ii  lo  the  certnioty  Oi'jtTBI 
a  part  only  by  a  diviilcjul.  Wbere  tlie  interest  ob  «: 
H<)e  is  equal,  tiie  widuss  i$  in  the  same  slate  as  iiiiiff 
were  no  interest  on  cither  sii.!e. 

If  a  commission  oi"  b;inkriipt  is  to  be  suptrwdd.' 
supported  at  tlit;  ojicuing  by  bucli  a  witness,  it  isdlis 
to  say  why  Bullock  reteivci  sfntento  or  ilcatli,  anJ"* 
transported  for  lifi;.  lie  must  have  been  iH-aJvisi'ii'' 
to  havegota  creditor  to  liave  petitioncJ  to  bavc  Mi' 
commission  superseded. 

If  a  creditor  is  broiij'ht  to  give  evidence  to  deffii!' 
commission,  or  to  prove  tliv  party  is  not  a  bai^kru;*,^ 
ought  with  as  niuc'li  nfiparent  reason  to  b.' 
because  it  may  hu  ins  interest  to  recover  his  debt  W 
sctionat  law. 

It  is  worthy  of  eonsldcration  that  most  of  these  * 
in  which  tiie  question  hiis  arisen,  kava  been  upon* 
petition  of  a  creditor  to  Ijiive  the  commission  superxW' 
Ought  he  to  be  perrniilci!  to  object  tliat  other  errfi 
have  an  interest  in  &up[»orting  a  commission,  wUicbk* 
iclf  is  tabourina    to   overtbn'' 
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Apd  this  deponent  admits  that  he  is  a  creditor  of  the 
taid  A.  B.  and  he  hereby  undertakes  not  to  prove  any 
debt  under  his  commission.  C.  D. 

Since  this  was  written,  Chief  J.  Gibbs^  in  an  issue 
"whether  Adams^  an  attorney,'  was  or  was  not  ft  scrivener, 
rejected  the  evidence  of  a  creditor.  He  observed :  "  It 
appears  to  me  that  all  the  cieditors  have  an  interest  in 
the  preferable  remedy  for  recovering  their  debts  under 
tile  commission.  They  have  means  of  enforcing  payment 
through  the  assignees.  They  have  means  of  getting  at 
the  property  of  the  bankrupt,  which  they  could  not  reach 
tR  mere  simple  contract  creditors;  they  have  many  other 
privileges,  therefore,  I  think  the  same  principle  that 
^  excludes  a  creditor  from  being  a  witness  in  an  action, 
excludes  him  also  in  an  issue.  I  have  some  loose  re« 
collection  of  a  case  in  which  tMs  point  was  determined/' 
pi»  49.  No  authority  was  cited  by  the  counsel. 

Id  that  case  it  was  held  that  an  attorney  could  not  be  Scmeoer  mnsi 

be  a  depoMitory 

_    4  bankrupt  as  a  scrivener,  unless  he  was  a  depository  of  of  mooey. 
;  money,  agreeably  to  the  conclusion  which  I  have  drawn 
.  from  a  full  consideration  of  the  authorities.  Seep.  20.  ante. 

Xxparle  Malkin  in  the  rnatier  of  Adams.    Sittings  after 

H.T.  1814.  Published  by  Hard. 

In  the  first  volume  I  have  recommended  that  commis'*  Personal  ser- 
vice necessary 

aioners  when  they  issue  a  warrant  to  apprehend  a  witness  before  a  war- 
for  not  coming  to  give  an  account  of  the  bankrupt  s  pro- 
>  perty,  should  pursue  the  form  of  proceeding  approved  by 
the  court  of  King's  Bench,  in  Battye  v.  G resit/,  8  East.  319. 
In  that  case  it  appears  that  the  summons  was  perso- 
nally served  upon  the  party.  I  an  a  commissioner  have 
been  applied  to,  to  issue  u  warrant  upon  proof  of  a  sum- 
mons being  left  at  the  dwelling  house  of  the  person  sum- 
moned. The  words  in  the  statute  are  (after  lawful  warn- 
ing to  the  person  given  to  come).  These  words  a  court 
of  law  might  probably  construe  to  mean  a  personal  ser- 
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yice,  and  then  the  messenger  and  commissioners  wooU 
be  subject  to  an  action  for  false  imprisonment  *.  I  there- 
fore declined  issuing  a  warrant ;  and  probably  other  cooi" 
missioners  will  think  it  prudent  to  proceed  with  the 
same  degree  of  caution. 
Ptoofia «  To  support  the  proof  of  a  set-off  in  an  action  by  the 

assignees.   Lord  Ellenborough  he\d  the  proof  of  theddit 
before  the  commissioners  was  not  sufficient  evidence,  uh 
less  it  could  be  shewn  that  the  assignees  had  acknoir* 
ledged  the  proof  was  just.  Pirie  v.  Metmett^  3  Camp,  Si94 
One  pttTtner         In  an  action  upon  a  promissory  note  as^inst  three  part- 
a  verdict,  and   ners.  One  of  whom  pleaded   his  bankruptcy;    the  note 
S^tS^JSiT    ^'"S  proved  at  the  trial,  and  the  certificate  of  the  bank- 
Tupt    being    produced,     it    was    proposed     that    the 
jury  should  find  a  verdict  for  him,  and  that  he  should  he 
called  as  a   witness  for  the    other  two,  to  prove  that 
the  note  had  been  altered.    But  Lord  EllenboroHgk  r^ 
fused  to  permit  this  to  be  done,  and  the  Jury  found  a 
Terdict  for  the  plaintiff  against  two,  and   a  verdict  ia 
favour  of  the  third  at  the  same  time,  Curric  v.  CkiUai 
others,  3  Camp,  283. 
Wbmt  IS  admit-     Lord  Kenyon   held  at  nisi  prius  that    an  auctiooerr, 
bai^rupccy.      who  advertises  for  sale,  "  the  property  of  Durouveraif,% 
bankrupt," — ris  precluded  from  disputing  the  bankruptcy 
of  Durouveray  in  an  action  by  his  assign^s  for  the  pro* 
duce  of  the  sale.     Maltby  v.  Christie,  I  Esp.  340.  1795. 
D^positioot  Lord  Ellenborough  decided  at  nisi  prius  that  the  exa- 

wbeien  ence.  mjjjajJQu  Qf  ^  party  before  commissioners   of  bankrupt 

is  evidence  against  him,  although  part  onjy  of  his  depo* 
sition  was  noted  down,  if  be  signed  such  partial  minutrs 
after  they  had  been  read  over  to  him.  MUicard  v.  Forba^ 
AEsp.  172.  1802. 

After  the  death  of  a  witness  his  deposition  being  ellte^ 
ed  of  record  is  evidence,  and  is  evidence  of  the  time  of 
the  act  of  Imnkruptcy,  Jamon  v.  fVilson,  Dou^.  267« 
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It  iR  there  observed  by  the  learned  reporter  that  the  5  Oeo. 
9.  c.  30.  s.  41.  enacts  that  a  true  copy  of  the  record  of 

r 

such  deposition,  signed  and  attested  as  herein  after  men- 

tioned,  may  be  given  in  evidence,  and   the  statute  omits 

afterwards  to  mention  bow  it  shall  be  signed  and  attested, 

But  the  sutute  afterwards  says  that  the  chancellor 

shall  appoint  a  proper  person  to  enter  of  record.     If  then 

the  copy  of  the  record  is  signed  and  attested  by  him,  with 

the  evidence  of  the  person  who   prodgces  it,  that  it  is 

a  true  copy,  it  must  be  sufficient;  or  without  any  signing 

or  attesting  at  all,    if  it  were  proved  to  be  a  true  copy  of 

the  record,  it  probably  would  b«  sufficient. 

hord  Keni/on  permitted  a  very  old  witness  to  have  the 
deposition,  which  be  had  made  before  the  commissio. 
ioers,  read  to  him  as  a  memorandum  made  at  the  time 
to  refresh  his  memory,  and  he  was  then  asked  if  it  were 
true.     Vaughanv.  Martin^  \  JB^.  440. 

Lord  Kenuon  permitted  the  bankrupt's  wife  to  prove  ''^l*  ^n's™?!'* 

•^         *^  ^  ^  wife  canpot  it% 

that  a  note  or  a  sum  of  money  had  been  paid  to  the  de-  •  witnento 
fendants  from  a  fraudulent  preference.  It  was  objected  prDperty. 
that  if  the  plaintifts,  the  assignees,  recovered,  it  would  in« 
crease  the  dividends  and  her  husband's  allowance.  But 
Lord  Kenyon  held  she  was  indifferent,  because  if  the  as- 
Aignees  recovered,  the  defendants  would  prove  it,  or  so 
much  more,  and  therefore  she  was  disinterested.  Jour^ 
daine  v.  Lefevre^  1  Esp,  60. 

This  was  said  inadvertently,  or  without  taking  time  to 
calculate.  In  every  case  unless  20*.  in  the  pound  would 
be  paid  without  it,  the  amount  of  the  dividend  must  have 
been  increased. 

If  you  add  the  same  quantity  to  the  numerator  and  de- 
Domioator  of  a  fraction,  its  value  will  be  increased.  In 
tvery  case,  ^-^  will  be  greater  than  ^,  except  only 
when  wis  equal  to  wz,  or  when  the  amount  of  the  pro- 
IJcrty  to  be  divided  it  equal  to  the  amount  of  the  debl^ 
proved. 


m 


TheTigtilof 
Miigneu  to 
bring  Mlbu 


iO  Geo.  in.  c.  121.  s.  10.  1809. 

Or  to  explain  this  more  simply,  if  you  add  any  •um  lo 
Ihe  bankrupt's  property,  and  take  back  only  a  part,  e«tj 
dividend  must  be  increaBed. 

The  depositions  of  a  party  in  a  cause  taken  before  ttu 
commissioners,  may  alvrays  be  read  against  bim,  but  not 
Ihe  depositions  of  his  attoruey.  Hammond  v.  M^rt,  3  JlL 
«15. 

ACriONS. 

Most  of  the  actions  wliich  may  be  brought  by  a 
agaiost  the  assignees,  have  already  been  explaiaed  uodei 
different  heads. 

The  first  case  in  bankrupt  law,  Tvhicli  gives  a  full  K- 
count  of  an  action  brought  by  an  assiguee  of  a  bankrupt 
is  precisely  the  law  of  the  present  day.  General  as«g' 
neee  did  not  then  exist.  The  plaintiff  was  there  tbevrn. 
dee  of  the  property  from  the  commissiouers.  Tkt  Gw 
of  bankrupts,^  Co. -iD.     See  \  Fal.3l.  and  ante,  p.  229. 

The  right  of  the  assignees  to  recover  t be  baakrupi'i  pro 
.  petty  still  depends  upon  the  second  section  of  the  13  £ia 
(.1;  their  right  to  recover  a  debt  due  to  him,  upon  Ita 
iJac.  I.e.  lo.  J.  13. 

Where  the  bankrupt  himself  could   have   recoKn^ 
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If  the  cause  of  action  arises  from  the  act  or  contract  of 
the  bankrupt  himself,  I  should  think  the  judges  would 
require  the  same  proof  as  if  the  assignees  had  declared  as 
assignees;  but  otherwise  such  proof  would  probably  be 
thought  unnecessary. 

The  assignees  in  an  action  need  not  set  forth  the  com-  Need  nnt  state 
iDission,  the  proceedings  or  assignment;  but  they  may  state  |n^"* 
themselves  shortly  to  be  the  assignees  of  the  estate  and 
effects  of  A.  B.  a  bankrupt.     Tully  v.  Sparkes,  Lord  Ray. 
1346. 

It  was  adjudged,  by  the  Ch'xef  Justice  Holt  y  and  the  court,  Wmsh  tbcy 
thata  sale  of  goods  by  a  bankrupt  after  an  act  of  bankruptcy,  either  trover  oc 
is  not  merely  void  :  the  contract  is  good  between  the  par-  ***""'P"^ 
ties,  but  it  may  be  avoided  or  not  avoided  by  the  commis- 
sioners and  assignees  at  pleasure;    therefore  they  may 
either  bring  trover  for  the  goods,  as  supposing  the  con- 
tract to  be  void,  or  may  bring  debt  or  assumpsit  for  the 
value,  which  affirms  the  contract.     Hussej/  v.  Feddall^ 
3  Salk.  59.  Holt  95.  12  Mod.  324. 1700. 

This  has  been  the  law  ever  since,  and  has  very  exten« 
sive  application. 

The  assignees  have  their  election  to  affirm  or  disaf- 
firm the  bankrupt's  contract. 

If  they  disaffirm,  then  in  the  words  of  Mr.  J.  Buller, 
•*  in  trover,  they  may  recover  the  full  value  of  the  goods, 
though  the  sale  may  not  actually  have  recovered  more  than 
half  their  worth ;  but  in  assumpsit  the  assignees  are  only 
entitled  to  recover  what  the  party  really  received,  which 
is  only  what  the  sale  of  the  goods  produced."  King,  auig^ 
nee  of  Longman^  v.  Leith^   2  2'.  jR.  141.  1787. 

But  if  they  bring  one  species  of  action  and  fail,  they 
cannot  resort  to  the  other.  Ne-mo  debet  bis  rexari,  Kitchin 
V.  Campbell,  3  /ri/«.:OI.    2  Black.  830.  1772. 

And  they  cannot  affirm  the  same  transaction  in  part» 
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and  afterwards  disafTirm  it  for  the   remainder.  JTiUonx, 
PouUon,  2  Sir.  859. 
The  assifcne«s        Lq^j  Mansfifld  and  the  court   of  Kind's  Bench  hdd 

may  niamtiin  *^  o 

trover  but  not    that  trovcr  could  be  maintained  asrainst  a  sheriffl  who 

trespass  against 

thesiieriff.  had  taken  the  goods  in  execution  after  the  act  of  bank* 
ruptcy,  and  had  sold  them  after  the  date  of  the  commis- 
sion. Cooper  V.  Chilty^  1  Burr.  20.  1  IHack.  Rtf.  65. 
]75(). 

In  demonstrating  that  position  Lord  Man^eld  ex* 
plained  that  the  officer  acting  innocently  ought  not  to 
be  considered  as  a  trespasser  by  a  relation  of  the  statutes^ 

But  afterwards  an  action  of  tre5pass   was    brought 
against  the  sheriff  of   Hertfordshire  for    taking  goodi 
after  the  act  of  bankruptcy.     Mr.  J.   Ashursi  repeated 
what  had  been   »aid  by  Lord  Mansfield,  and   obserfed, 
•*  that  he  knew  of  no  instance,  where  a  man,  who  has 
a  new  right  given  him,  which,  from  reasons  of  policy, 
IS  so  far  made  to  relate  back  as  to  avoid  all  mesne  in- 
cumbrances, shall  be  taken  to  have  such  a  possession  ai 
to  bring  trespass  for  an  act  done  before  such  right  wai 
given  to  him. 

**  But  at  all  events  the  rule  will  hold  with  respect  to 
officers  and  ministers  of  justice."  Smith  v.  MiUes,  1  T.  A 

475. 

The  reason  that  I  should  give  that  the  assignees  in  do 
instance  can  maintain  trespass  for  damage  done  to  tbe 
bankrupt's  goods  between  the  act  of  bankruptcy  and  tbe 
commission  would  be  this. 

By  the  2rf  section  of  13  Eliz.  c.  7.  the  commissioneif 
are  to  take  order  with  the  bankrupt's  goods  wheresoefer 
they  may  be  found,  and  may  sell  them  for  the  tru^  satis- 
faction of  the  creditors. 

These  words  do  not  give  them  a  right  to  bring  trespans 
before  they  possess  themselves  of  the  goods,  and  the 
assignees  have  no  more  power  or  authority  than  the  com- 
luis^iouers  or  their  vendees  bad  under  that  statute.    If 
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B  true,  then  the  two  last  cases  will  be  indisputably 

the  plaintiff  is  present  with  the  sheriflTs  officers  at  if  the  plaintiff 

interferes  in 

me  of  the  execution,  or  in  any  way  interferes,  the  the  execution. 
lees  may   maintain  trover  against  him.  iu€itAai»  v.  against  hiiB« 
HMon,  1  Bos.  and  P.  369.  1799. 
a  former  case  it  was  held   that  trover   would  lie 

st  theplaintiflfalone,  to  whom  the  sheriff  had  paid 

loney  levied,  because  he  had  given  a  bond   to  the 

r.    Rushv.  Baker,  2  Str  996, 1735, 

trover  by  the  assignees  to  recover  goods  delivered  to  vruen  a  de« 

lefendant  by  the  bankrupt,  in  order  to  give  a  frau-^*"*^  **" 

it  preference,  it  has  been  decided  that  the  plaintiffs 

e    the    action  must  prove  a  demand  and  refusal* 

w.  Black.  135. 1793. 

t  in  all  cases  of  taking  the  property  after  the  act 

nkruptcy,  this  is  unnecessary;   for  th«*re  the  taking 

!gal,  and  the  possession  is  suilicient  evidence  of  a 

gful  conversion. 

an  action  by  three  assi£:nees  the  defendant  may  be  Defendtni 

.  held  to  bttiU 

to  bail,  upon  the  aflfidavit  of  one  of  the  assignees 
;he  defendant  was  indebted  to  the  plaintifls  for  goods 
is  appears  by  the  bankrupt's  books,  and  as  the  de- 
it  believes.  Swnyne  v.  Crammond,  4  T.  R.  176. 1791  • 
rd  Holt  ^nd  the  court  held,  that  in  an  action  by  the  Hostile 

promise  If  to 

lee  the  right  way  is  to  lay  the  promise    to  have  be  uid  in  the 

dectaratioo, 

to  the  bankrupt,  except  there  be  an  express  promise 
B  assignee ;  but  if  money  was  received  after  the 
sroent,  it  amounted  to  an  express  promise.  Anon. 
d.  131. 1704, 

t  it  was  afterwards  held  that  where  the  goods 
sold  by  the  bankrupt,  the  assignees  might  declare 
he  defendant  promised  to  pay  the  assignees:   as  he 
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may  have  indebitatui  assump$it,  «o  may  tbey.  JFoiUoiT. 
Dormetyl  Hn.  1713. 

And  afterwards  it  was  held  that  it  was  aafficient  if  tbe 
promise  was  stated  to  have  been  made  to  the  bmknft 
alone.  Rig  v.  ff'ilmer,  2  Str.  GOT.  17*-!5. 
How  stock  If  East  India  stock  is  transferred  by  a  bankrupt  after 

transferred         •  .      ,       , 

istobereco-    his  bankruptcy,  the  assignees  cannot   recover  it  by  u 
assigMes.  *     action  of  assumpsit.     Nightingale  v.  Dcvisme,  4  Bm. 
2589.  1770. 

But  there  can  be  no  doubt  but  it  may  be  reco* 
vered^  or  its  value,  in  a  proper  action. 
How  assigneef  If  &  bond  is  given  to  a  trustee  io  trust  for  the  but* 
■lafisae.  ^^p^  the  assignees  must  bring  the  action  in  the  namerf 
the  trustee ;  for  by  the  I  Jac  1.  c.  15.  s.  13.  the  9aafr 
nees  shall  have  the  same  remedy  to  recover  a  debt  utbe 
party  would  have  had.  Exparte  Coysegamtj  1  ML  193. 

So  where  the  debt  is  under  forty  shillings, they  mustsoe 
in  the  court  of  requests.  Keay  v.  Riggt  1  Dos.  aud  P.  U. 

Where  an  assignee  was  stated  to  have  recovered  t 
judgment  for  certain  injuries  done  against  the  baukivpt. 
and  also  against  him,  such  assignee;  aud  that  aaiigM 
being  removed,  it  was  held  that  another  assignee  might 
bring  an  action  of  debt,  and  that  it  was  sufficient  to 
state  in  the  declaration  that  the  former  assignee  had  been 
removed,  and  that  he  the  plaintitf  was  duly  constituted 
and  appointed  assignee  of  the  estate  and  effects  of  the 
bankrupt  De  Co5vo/i  v.  Faugfian,  in  error-  10  E(uL6\^ 
1S08. 

ABATEMENT. 

ikction  at  law        In  au  actiou  at  law  if  the  plaintiff  becomes  a  bankrupt 
•ck)«Doi abate,  the  action  docs  not  abate,  but  the  assignees  must  pn^ 

ceed  in  the  name  of  the  bankrupt,  till  either  an  intcrlort- 
tory  or  final  judgment  is  obtained.    Hcwiii  v.  Mm^A 
,  2  m(s.  372.  1768. 
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The  assignees  may  then  sue  out  a  scire- facials  to  ro- 
irive  the  judgment,  but  they  are  not  obliged  to  do  it ;  and 
it  is  no  irregularity  if  the  bankrupt  proceeds  to  sue  out 
execution  in  bis  own  name.  tVaugh  v.  JusUn^  3  T.  JJ. 
-437.  1789. 

But  where  the  assignees  make  themselves  parties,  the 
rule  is  that  they  cannot  make  themselves  parties  to  the 
<  record  in  any  intermediate  stage  of  the  proceeding,  but 
it  must  be  immediately  after  judgment,  though  an  inter- 
locutory judgment  is  sufficient  for  that  purpose.  The 
ASBignees  should  go  on  with  a  writ  of  error  in  the  bank- 
rupt's name  till  judgment.  Therefore  a  scire  facias  before 
<bat  time  must  be  quashed.  Keetchman  v.  Bej/er,  I  2' 
JR.  463.  1780. 

In  a  scire  facias  to  revive  a  judgment,  the  assignees 
yieednot  state  their  title  more  fully  than  in  a  declara- 
tion in  an  action.  Winter  v.  Kretchman,  2  T.  fi.  45. 1787. 

But  the  court  in  these  cases  will  stay  proceedings  un- 
less security  is  given  for  the  costs.     See  4  Fes*  387. 

In  these  cases  it  is  taken  for  granted  that  the  assig- 
nees may  go  on  in  the  name  of  the  bankrupt  till  judg-r 
ment  is  obtained. 

There  may  be  many  instances,  where  the  assignees  will  Wbatberth* 
not  be  able  to  recover  the  bankrupts  property  because  sue  in  tb** 
they  are  unable  to  prove  either  the  trading,  act  of  bank-  baoknipu 
ruptcy,  or  the  petitioning  creditor's  debt*    In  these  cases 
it  would  be  very  convenient  that  they  should  sue  in  the 
name  of  the  bankrupt ;  but  I  do  not  find  any  authority  tp 
#bew  that  the  chancellor  will  compel  the  bankrupt   to 
permit  his  name  to  be  used,  or  that  he  shall  sue  for  the 
benefit  of  his  creditors,   except  the  following,  in  whicli 
Lord  Hardwicke  says,  **  suppose  a  trader  is  made  exe- 
cutor and  residuary  legatee,  and  before  bis  bankruptcy 
collected  in  sufficient  assets  to  pay  the  debts  and  Iega« 
cies,  and  the  residuum  consisted  of  debts  and  mortgages; 
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Tbe  court  of 
cbaocry  will 
not  compel  a 
tMQknipt  to 
cxeciiie  a 
power. 


I  would  not  scruple  in  such  case  to  let  the  assigtiecs 
sue  in  the  bankrupt's  name  as  executor  to  get  in  tke 
debts." 

In  that  case  Lord  Harduicke  ordered  the  bankrupt  t» 
surrender  an  odice  to  a  person  who  had  purchased  i^ 
and  expressed  himself  with  some  warmth  that  if  the  bank* 
rupt  hhouUl  refuse  in  any  respect  to  coDfonn  to  these 
directions,  he  should  stand  committed  till  he  did  confonoL 
Exparte  Bntler,  Ainb»  73. 

The  first  existing  statute,  13  EUz,  gives  the  commih 
sioners  power  to  take  order  with  the  body  of  the  bank- 
rupt and  all  his  lands,  goods,  &c.  It  does  not  appeir 
for  what  purpose  they  are  to  take  order  with  his  body 
except  to  com pt:l  him  to  assist  in  recovering  or  couvef- 
ing  his  property  for  the  satisfaction  of  his  creditors. 

But  Lord  Eldon  after  much  consideration  h^s  decid* 
cd  that  he  had  no  authority  to  compel  a  bankrupt  toex* 
ecute  a  power  in  favour  of  his  creditors.  He  obserrd 
"  Has  this  court  even  by  direct  decree  compelled  a  bank* 
rupt  to  do  an  act  because  he  is  a  bankrupt  ?  I'he  credi- 
tors  by  duress  of  refusing  his  certificate  can  compel  bra 
before  this  statute,  which  authorizes  the  coniniissioneit 
to  convey  an  estate  tail;  the  court  could  not  have  compel* 
led  him  to  have  suffered  a  recovery."  Thorpe  \.  Gcod§B, 
1  Rose,  40.  and  *270.  1812, 

Before  the  21  Jac.  1.  c.  19.  s.  12,  which  first  empow« 
ered  the  commissioners  to  convey  an  estate  by  their  deed, 
of  which  the  bankrupt  was  tenant  in  tail,  as  effectually 
as  the  bankrupt  himself  could  have  done  by  a  commoa 
recovery,  it  is  clear  that  the  commissioners  could  not 
have  compelled  him  but  by  the  imprisonment  of  his  body. 
I  should  think  the  words  of  the  2d  section  of  thel3£/fs. 
are  large  enough  for  that  purpose. 


ABATEMENT.  687 

But  still  if  the  bankrupt  died  before  the  recovery  was 
suffered,  the  title  of  bis  issue  and  of  those  in  remainder 
^ould  not  be  disturbed.  It  was  therefore  convenient  to 
permit  the  commissioners  to  do  it  effectually  at  once, 
'without  resorting  to  the  imprisonment  of  the  bankrupt, 
which  his  obstinacy  might  still  render  unavailing. 

This  observation  may  perhaps  be  useful  when  a  chan- 
cellor is  called  upon  to  compel  a  bankrupt  here  to  convey 
bis  real  property  abroad  to  his  assignees,  which  the  bar- 
gain and  sale  of  the  commissioners  has  no  operation 
upon. 

But  by  a  late  decision  of  the  King's  Bench,  it  appears  a  bankrupt 

....    cannot  rnnln- 

tbat  a  bankrupt  cannot  now  mamtain  an  action  ui  his  tain  an  action 
name  for  the  beneCt  of  the  assignees  and  the  creditors,  if  oi  lus  creditors. 
the  defendant  pleads  that  the  plaintiff  had  become  a  bank- 
rupt, and  that  all  his  estate,  effects  and  debts  were  as- 
signed to  the  assignees,  who  alone  became  entitled  to  sue 
for  the  same.  That  this  is  a  legal  bar,  which  the  court 
cannot  set  aside,  notwithstanding  there  is  a  replication 
that  the  bankrupt  has  brought  the  action,  and  is  continu- 
ing it  in  his  name  by  the  consent  or  direction  of  the  as» 
«ignees  for  the  benefit  of  his  creditors. 

The  court  relied  upon  a  former  decision  by.  Lord 
Mansfield^  and  the  court  in  Michaelmas  term,  17S-2. 
Barnes  v.  Maton,  in  which  they  held  such  a  plea  was  a 
I^al  bar,  which  the  court  could  not  set  aside.  Kinnear  v. 
Tarrant,  15  East,  622.  1S12, 

But  in  the  case  before  Lord  Mansfield,  there  was  tio 
replication  that  the  action  was  brought  in  the  name  of 
the  bankrupt  for  the  benefit  of  his  creditors. 

If  this  cannot  be  done,  it  will  be  a  great  impediment 
to  the  attainment  of  justice  in  bankruptcy. 
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The  sisler-in-law  of  tlie  bankrupt  took  outofhitbl 
ssmuch  plate  as  rnised  2C/.  wliich  sbe  applied  to  kj 
maiBtcnance  of  tbe  bankrupt  Rtid  his  family,  coooliq 
of  six  riiildrE^n,  bt  tore  bis  last  examination;  tbe  MW 
new  brout;ht  an  action  of  trover  agaiiisL  lier.  Ifpoil 
cow  for  tilt:  opinion  uf  tlie  court;  Lord  AlauifitU,C^i- 
This  is  a  very  cruel  cuse;  but  if  th«  assignees  itM 
upon  tlif^ir  claim,  this  ootirt  cnnnot  assist  the  dtfenMl 

Jiuller,  J.     Supposing  the  bankrupt  ougbt  to  ben 
tiinetl  out  of  Lis  cHVcts  during  hii^  examination,  yetfl 
defendant  cannot  bcjustified  in    taking  the  proper!] 
A.  to  niaiiUain  B.    Postea  to  the  platntitrs.    2'hm 
Councell.  1  T.  It  157. 

The  5  K(o.  2,  c  30.  J.  1,  directs   that  the  bankl 
Bboll  disclose  and  discover  all  bis  estate artdefrects,e] 
Boch  part  us  slinll   have  hei^n  really  and  bona  fidti^lk 
BoW  in  the  way  of  bis  trade,  and  except    such   him4 
money  as  shall  have  been  laid  out  in  the    onlioary  W 
penceof  his  family.  J 

It  is  ditiicult  to  say  v'hat  is  meant  by  ibese  excepliK 

The  woid  £r/brcl  think  refers  to  the  exaiuinatio*.  Mi 
gooils  were  su!d,  they  noed  not  mention  tbeiu  ;    but  4H\ 
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But  if  a  bankrupt  was  to  take  clandestinely  any  artU 
cle  which  the  messenger  was  in  possession  of^  it  could 
not  I  think  be  doubted  but  be  would  be  held  to  be  guilty 
of  larceny. 

49  Geo.  111.  c.  121.  s.  11. 
•    XI.  And  he  it  further  enacted  by  the  authority  arore-^Soin  faftihi 
said,  that  from  and  after  the  passing  of  this  act^  in  allassUueetrnt 
kuits  of  equity  now  instituted  by  or  against  any  assig- ofhcrpaniei 
nee  of  any  bankrupt^   the  commission  of  bankrupt,    and  ^'*'**"*^ 
the  proceedings  of  the  commissioners  under  the  same, 
ftball    be   evidence  to  be  received  of     the     petitioning 
creditor's  debt,    and   of   the   trading    and     bankruptcy 
of  such    bankrupt,    as  against  all  the  other  parties  in 
fucb   suit,  unless  such   parties,  some  or  one  of  them, 
•ball,  within  ten  days  after  rejoinder  in  the  cause,  give 
notice  in  writing  to  the  assignee  that  they  or  he  intend  to 
-dispute  the  said  trading,  petitioning creditor*sdebt,oract of 
bankruptcy,  or  some  or  one  of  such  matters ;  and  where 
•uch  notice  shall  have  been  given,  if  the  assignee  shall 
prove  the  matter  so  disputed  to  the  satisfaction  of  the 
court,  the  costs  occasioned  by  such  notice,  to  be  taxed 
by  the  proper  officer,  shall,  if  the  court  see  fit,  be  paid 
by  the  party  or  parties  giving  such  notice  to  the  assignee, 
mod  the  service  of  such  notice  may  be  proved  by  afllidavit 
upon  the  hearing  of  the  cause. 

Where  the  defendant  had  rejoined  without  giving  notice 
as  directed  by  the  statute,  the  chancellor  ordered  upon 
motion  that  be  might  be  at  liberty  to  withdraw  his  re- 
jotDder,  and  rejoin  forthwith  de  novo ;  but  he  required  an 
affidavit  that  the  deponent  is  informed  and  believes  that 

TOL.    11.  Y  V 
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'  it  jt  aientiat  to  the  justice  of  the  case,  that  the  defeo' 
Am  ■ball  bs  at  liberty  to  diapute  the  liability  of  the  coia- 
MHion.     Berki  v.  Ifigaii,  1  Fes.  and  Bea.  331.  1813. 

*  ^jUfona  motion  on  tiie  part  of  tlie  defendant  todianlie 

an  injunction,  and  the  counsel  on  tiie  Other  side  observiog 
that  the  cause  was  abated  by  the  bankruptcy  of  the  plaio' 
tiff;  Lord  Ilardmckt,  "  Batiliruplcy  is  do  abatement,  and 
therefore  if  he  had  any  cause  to  shew  he  must  go  oii,ei 
he  would  dissolve  tht:  injunction."  Anou.   \  ^ik.9,&3. 

In  the  case  of  new  assignees  substituted  for  those  win 
die  or  arc  removed,  they  cannot  revive,  but  they  will  hm 
the  beneGtof  the  former  proceedings  by  supplemeutalbiU' 
Juon.    1  Mk.  S8.  173y. 

The  court  of  Exchetjuer  dismissed  the  plaintiff's  KH 
with  costs  for  want  of  prosecution:  he  had  become  i 
bankrupt.     Bramhalt  v.  Crost,   1  Atk.  2G3. 

But  Lord  Tharloio  afterwards  held  that  bankrDptff 
W08  on  abatement  of  a  suit  in  equity,  and  of  an  action 
at  law,  and  that  the  assignees  to  have  the  benellt  of  the 
proceedings  must  Ale  a  supplemental  hill.  Seltaai.Dm- 
ton,   1  J{k.  2(i3.  3d  Edit. 

But  afterwards  the  court  of  Exchequer  denied  tbe 
authority  of  that  case,  and  dismissed   a  bill  with  costi 
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a  new  petition  roust  be  presented  by  his  aMigneea.    £r« 
parte  Ratiray,  ^3d  March,  1 71)2. 

49  Geo.  III.  c,  121.  9.19, 
.  XII.  And  be  it  further  enacted  by  the  authority  afore-  Noactkm  MH 
•aidp  that  from  and  after  the  passing  of  this  act,  no  acl  agaitiit  mt. 
tion  shall  be  brought  by  any  creditor  or  creditors  whodi^dwdi|b«i 
have  proved  or  shall  prove  any  debt  under  any  commis-  S^'KlJSiws. 


sjon  of  bankrupt  against  the  assignee  or  assignees  of  the  ^**'*^i  j^ 
estate  of  such  bankrupts,  for  the  amount  of  any  dividend  compelled  to 

pey  with 

declared  by  the  commissioners  under  such  commission ;  iBtemt  and 

COftS. 

but  in  all  cases  in  which  the  assignee  or  assignees  of  any 
bankrupt  shall  refuse  or  omit  to  pay  any  dividend  de« 
clared  under  any  commission  of  bankrupt,  it  shall  be 
lawful  for  the  creditor  or  creditors  entitled  to  the  same, 
to  petition  the  lord  chancellor,  lord  keeper  or  lords 
commissioners  for  the  custody  of  the  great  seal,  onhear^* 
ing  such  petitions,  not  only  to  order  the  payment  of  such 
dividend,  but  also  in  all  cases  in  which  it  shall  appear 
to  htm  or  them  that  the  justice  of  the  case  shall  require 
it»  to  order  payment  of  interest  for  the  time  that  such 
dividend  shall  have  been  withheld,  and  of  the  costs  of 
the  application. 

See  what  was  the  law  with   respect  to  the  right  of 
bringing  an  action  for  a  dividend,  irf  I  f^oL  p«  315. 
-  If  a  creditor  petitions  the  chancellor  to  order  the  at-  jj^^^^^d*^ 
iignees  to  pay  a  dividend,  he  will  not  permit  them  ^^!i^'^f-^^ 
dispute  under  that  petition  the  validity  of  the  proof;  they 
ought  to  petition  the  chancellor  to  have  the  proof  ex« 
punged. 

If  they  find  after  payment  that  no  proof  ought  to  have 
iieeo  made^  I  should  think  that  they  might  recover  the 

Y  Y  « 
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tor  to  take  the  benefit  of  8ach  coinnii»ioD  with  leipeH 
to  the  debt  so  proved  or  claimed  by  him. 

Provided  always  that  such  creditor  shall  not  be  liable H 
the  payment  to  the  bankrupt  or  his  assignees  of  the  carti 
of  such  action  or  suit  which  shall  be  so  relinquished ly 
him :  And  provided  also  that  where  any  such  cieditor 
shall  have  brought  any  action  or  suit  agminst  such 
nipt  jointly  with  any  other  person  or  persons,  his 
quishing  such  action  or  suit  against  such  1iankni|it « 
bankrupts  shall  not  in  any  manner  afiect  such  actioe« 
suit  against  such  other  person  or  persons. 


WbcB  Um  This  section  has  greatly  changed  the  law  and  piactics 

to  elect.  upon  the  subject ;  but  it  may  be  useful  to  state  coMKif 

what  it  was  before  the  passing  of  this  statute^  for  nu^ 

cases  may  still  arise,  which  are  not  within  the  sUtsI^ 

but  which  must  be  decided  by  the  former  Iaw« 

The  13  Eliz.  c.  7«  s-  10.  after  a  creditor  has  received  i 
dividend,  expressly  gives  the  creditor  the  same  Ttmi] 
for  the  remainder  that  he  had  before  the  comaisiioi 
for  the  whole.    There  was  no  certificate  till  the  4  audi 

Lord  Macclesfield  first  ordered  that  creditors  who  had 
proved  under  the  commission,  by  which  all  the  bssk* 
rupt's  property  was  seized,  by  means  whereof  lie  sbouU 
pay  bis  debt^  should  not  also  imprison  the  baukruptfa 
not  paying  them.    Exparte  Jatnes,  610. 17 19. 

In  that  case  Lord  Macclesfield  said^  the  property  wti 
seized,  as  it  zpere  in  execution. 

This  was  followed  by  Lord  King^  who  said  it  was  op- 
pression to  pursue  the  bankrupt  by  both  modes  at  once; 
but  gave  the  creditor  leave  to  elect  whether  be  wobU 
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take  t  dividend,  and  then  he  muBt  discharge  bis  bank- 
rupt, or  if  be  would  waive  the  dividend  be  might  pro- 
iseed  at  law.    Jnon.  2  P.  fVm8.394.  1736. 

The  same  was  done  by  Lord  Talbot.  Exparte  Femtick, 
and  Erpmrte  Hotef/,  7  Fin.  134.  1734. 

After  two  dividends  a  creditor  sued  a  bankrupt  to  ex« 
ccution.  Lord  Hardzricke  said,  be  thought  this  was  by  no 
ucans  to  be  done  as  the  law  of  bankrupt  now  stands,  and 
tbat  the  court  had  obliged  creditors  to  make  their  elec- 
tion ;  but  that  he  might  proceed  at  law,  if  he  would  re- 
fund the  dividends,  but  be  might  have  the  benefit  of 
his  proof  to  assent  to  or  dissent  from  the  certificate.  Ess^ 
parte  Capot,  1  Jtk.  219.  1730. 

This  is  more  difficult  to  reconcile  with  the  statute, 
13  EHz.  because  be  did  not  proceed  in  both  ways  at  once. 

Lord  Hardvicke  in  other  cnses  made  creditors  who 
bad  proved  and  were  proceeding  at  law,  elect  witbin  a 
certain  time.  Exparte  Law.  Exparte  Dupaz,  Cooke 
131.  1743. 

In  Exparte  Witson,  Lord  IJardrcicke  said  it  would  be 
a  great  absurdity  for  the  petitioning  creditor  to  proceed  at 
law,  1  Jtk.  152. 1743. 

Assignees  who  have  not  proved  their  debts,  though 
creditors,  may  proceed  at  law.  Exparte  Ward,  1  Jtk. 
153. 1743. 

That  would  still  be  true* 

A  creditor  who  had  proved  and  chosen  himself  assig- 
nee, and  proceeded  at  Iaw,wa8  compelled  to  elect.  Exparte 
J>ofviiliers,  1  Jlk.  221.  1751. 

But  where  these  were  distinct  debts,  the  creditor  was 
flowed  to  prove  one  and  to  proceed  at  law  for  the  other. 
JijgHirte  liotteril,  I  Jlk.  109.  1746.  Exparte  Matthews^ 
3  Jitk.  816. 1754.  But  this  cannot  now  be  done. 
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Lord  Hardwkke  said  a  petitioning  creditor  hsid  floeler. 
liOD  Its  u  common  creditor  Ins  :  for  if  lie  was  lo  prwtel 
at  law,  tite  conintission  mint  of  eourte  be  supcn«lcii, 
which  would  atiect  those  creditors  who  iiave  prord 
debts  under  tb«  com  mission.  Eiparle  Lewis,  I  ^j£.tM. 
1746. 

Lord  llardKicke'i  reason  here  has  always  appeared  Is 
(1)6  to  be  inexpliLable,  BuL  it  is  sulHcieDt  to  koow  ihlt 
the  elm  nee  I  lor  will  restrain  liim  from  proceeding  at  it*. 
1  do  not  tliink,  if  he  ware  to  insist  upon  pror^eding  it 
Uw,  if  otiier  creditors  had  proved,  llmt  he  would  supet- 
wde  the  commission. 

Lord  lionlj^n  said,  that  sometimes  a  creditor  may  wjil 
fbr  a  dividend  before  he  elects,  sometimes  he  may  not; 
he  did  not  understand  why  the  determinations  varied. 
Exparte  Ilopkimon,  1  Fei.  15B,  1790.  Krjiarte  tfkili, 
i  Bro.lM.    1792. 

Where  a  creditor  had  proved,  and  would  not  relinquiib 
the  action,  no  dividend  bi:ing  ordered.  Lord  Roult/u  upoa 
a  review  of  the  cases  held  that  in  bankruptcy  he  bul 
DOJuriadiction  tu  restrain   the  action.     Exparie  Collet 
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prove  a  debt  but  made  a  claim.  Lord  Eldon  ordered  that 
be  should  then  either  elect  to  discharge  the  bankrupt,  or 
all  benefit  from  the  commission.  Exparte  Parquet,  14  Fa. 
493.    1808. 

Where  a  creditor,  who  had  proved,  had  arrested  the 
bankrupt,  the  court  of  Common  Pleas  would  not  inter* 
fere,  saying  they  bad  no  jurisdiction,  the  bankrupt  must 
apply  to  the  court  of  Chancery,  Hiil  v.  Reeves,  1  Bom* 
and  P.  42 1.  1799. 

So  the  court  of  King's  Bench  in  a  similar  case  gave 
time  to  apply  to  the  court  of  Chancery.  OUver  v.  Jma^ 
6  r.  R.  364. 1799. 

Since  the.  statute  a  joint  creditor  cannot  prove  to  as-r 
sent  to  or  dissent  from  the  certificate,  and  afterwards 
sue  at  law. 

Lord  Eldon  has  held  that  if  a  creditor  has  two  distinct 
debts,  that  he  cannot  now  prove  one,  and  sue  at  law 
upon  the  other.    Exparte  Dickson,  1  Rose  98.  '' 

If  a  plaintiff  having  obtained  a  judgment  against  u 
bankrupt,  proves  the  debt  under  his  commission,  he  can- 
not afterwards  proceed  against  the  bail.  He  must  relin- 
quish the  action  or  suit,  and  all  benefit  from  the  same. 
Lifiging  V.  Comyn,  2  Taunt.  216.  IS  10. 

Where  a  creditor  prayed  an  inquiry  into  circum- 
stances impeaching  the  validity  of  the  commission,  with 
a  view  to  supersede  it ;  or  in  case  it  was  not  superseded, 
that  there  might  be  a  new  choice  of  assignees,  and  that 
he  be  admitted  to  prove.  Lord  Eldon  said  that  it  seems 
exceedingly  clear  that,  pending  this  en^iuiry,  be  himself 
proposing  it,  he  must  abide  by  the  alternative,  and  stop 
tiU  the  result  is  ascertained. 

He  therefore  ordered  according  to  the  petition  that  thQ 
bankrupt  should  be  discharged  out  of  custody  at  bis  e  v 
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pence  and  with  costs.    Exparie  Hardeabergk,  1  JtsK. 

«04.  1 812. 

This  case  was  argued  as  if  it  came  under  this  seciim 
But  that  is  confined  to  a  creditor  who  proves  or  daiMi 
The  chancellor  made  the  order  under  the  general  jurih 
diction,  which  he  exercises  over  all  persons,  who  a]^j 
to  him  for  assistance  in  bankruptcy. 

If  there  is  a  separate  commission  against  one  of  t 
number  of  partners,  and  the  creditor  of  the  partaen 
proves  under  the  separate  commission,  and  afterwanb 
brings  an  action  against  the  partners  including  the  btak* 
rupt;  the  chancellor  will  order  his  name  to  bestrock 
out  unless  the  plainiiff  gives  him  an  indemnity  agaioit 
the  costs  within  a  certain  time.  Exparie  Read,  460. 1813^ 

Read  had  previously  made  a  similar  applicatioB  la 
the  court  of  Common  Pleas.  The  court  refused  to  reiieft 
bim  upon  motion,  leaving  him  to  plead  it.    Ibid. 

A  creditor  need  not  discontinue  before  be  proves«Lori 
Eldon  observed  that  if  the  creditor  discontinues,  he  dos 
it  under  the  uncertainty,  whether  bis  proof  will  be  id* 
initted  or  not;  while  on  the  other  baud,  by  the  act  of 
parliament  the  proof  or  claim  in  itself  operates  as  a  dis- 
continuance.    Exparte  Woolley^  1  Rose,  394.  1S12- 

If  the  creditor  did  not  immediately  discbarge  the  bank* 
rupt  out  of  custody,  he  might  probably  be  subject  ta 
an  action  for  false  imprisonment. 

49  Geo.  III.  c.  121.  s.  \5. 
Tt^is  act  shaif       XV.  Provided  also,  and  be  it  further  enacted,  tU 
Ikoibii^"^  ^    ^hi^  ^^^  ^'^^11  ^^^  extend  to  that  part  of  the  •  united  kn(^ 

dom  of  Great  Briiain  and  Xrelemd^  which  is  called  &^ 

land^ 


This  statute  does  not  extend  to  Scollattd;  because  tbt 
bankrupt  law  of  Scotland  is  vtry  diflereut  from  thai  rf 
E»$la7id. 


SCOTCH  BAKKRUPT  LAW.  €9^ 

Id  Scotland  what  corresponds  to  our  commission  of 
bankrupt  is  called  a  sequestration,  and  was  greatly  re« 
gulated  by  a  statute  passed  in  the  33  Geo.  3.  c.  74. 

A  reference  to  tbat  statute,  and  a  case  at  the  end  of 
Mr.  Rosei  reports,  will  shew  the  great  difference  of  the 
law  of  bankruptcy  in  England  and  in  Scotland.  But  in  ' 
9ome  great  points  they  are  the  same.  As  a  commissioQ 
ctf  bankrupt  in  England,  and  an  assignment  by  the  com- 
pniasioners  was  allowed  by  the  lords  of  sesf^ion  to  past 
all  the  personal  property  of  the  bankrupt  in  Scotland. 
In  that  case  the  bankrupts  were  natives  of  Scotland:  they 
cirried  on  business  as  traders  in  Scotland^  where  they 
constantly  resided.  They  were  partners  in  a  trade  in 
Jjondon,  and  having  gone  into  England,  and  committed 
an  act  of  bankruptcy,  a  commission  of  bankrupt  was 
taken  out  against  them  there.  And  an  assignment  was 
made  in  the  usual  manner  to  a  provisional  assignee,  and 
afterwards  to  the  regular  assignees. 

The  bankrupts  voluntarily  conveyed  all  their  real  pro- 
perty to  the  assignees  by  conveyances  according  to  the 
laws  of  Scotland. 

The  lords  of  the  court  of  session  gave  their  judg* 
fnents  with  greiit  ability,  that  the  assignment  of  the  corn- 
mission  by  inter-national  law  conveyed  all  the  bankrupt's 
personal  properly  in  Scotland,  and  the  bankrupts  had 
voluntarily  conveyed  all  their  real  property,  so  that  the 
Scotch  creditors  could  have  the  full  beneiit  of  the  EngtUh 
commission.  They  refused  to  grant  a  sequestration  in 
Scotland.  The  Roifal  Bank  of  Scotland,  against  Jamet 
Cuthbert  and  others,  assignees  of  Thomas  Smith,  John  Stein 
and  others,  1  Rose,  jippendix. 

Id  this  case  the  bankrupts  had  voluntarily  conveyed 
their  real  estates  to  the  assignees  according  to  the  law  of 
Scotland.  Whether  a  court  of  equity  or  the  chancellor 
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iQ  bankruptcy,  or  the  commissionerB  have  the  powerti 
compel  the  bankrupt  to  make  such  a  conve3*ance  bit Mt 
yet  been  decided.  See  1  Vol.  277.  aud  p.  685.  id  this  to* 
luine,  where  I  am  inclined  to  think  that  by  the  2d8ectaoi 
of  the  first  bankrupt  statute,  the  13  £liz,  the  ooouui- 
sioners  or  the  chancellor  have  a  power  to  imprisoo  Ik 
bankrupt  till  he  assists  in  the  sale  of  bis  property  nri 
and  personal  for  the  satisfaction  of  the  crediton.  B 
they  had  not  such  power,  the  5  Geo.  2*  c.  30.  s.  1.  fart 
very  little  purpose  makes  it  a  capital  felony  to  refute  li 
disclose  and  discover  his  real  and  personal  estate. 

A  very  valuable  book  upon  the  Scotch  law  of  btak* 
ruptcy  has  been  published  by  Mr.  BeU^  a  Scatck  advt* 
cate. 

49  Geo.  III.  c.  121.  8.  16,  17. 
.sz-vi*  hnrinc       XVI.  .And  be  it  further  enacted  by  the  authority  tfor^ 

«^ie*  of  in<u'I    ^^'^i  ^l^*^^  ^^^  ^^^  cvcry  pprson  or  persons  who  have  efc 
iiin.|cfii«h        fecled  or  shall  effect  any  policy  or  policies  of  insonaoe 

i>n.venniic»b.  ypoii  ships,  goods,  wares,  merchandize  or  other  effed% 

— iict;  of  parties 

iMUjresieiL         with  any  person  as  a  subscriber  or  underwriter,  whoa 
or  are  or  shall  become  bankrupt,  shall   be  admitted  tt 
prove   any  loss  to  which   such  bankrupt   is  or  tktil 
be  liable    in  respect  of  his  subscription   to    such  po- 
licy or  policies,  notwithstanding  the   person  or  ptnom 
effecting  such  policy  or  policies  is  not  or  are  not  the  per- 
son or  persons  beneficially  interested  in  such  ships,  goocb, 
wai-es,  merchandize,  or  other  effects,  provided  the  pw. 
f^on  really    interested  is  not  in  that  part  of  the  united 
kingdom  in   which   the  commission  of  bankrupt  thtH 
have  issued  in  the  proceedings  under  which   such  lotiii 
to  be  proved. 
Annuity  rre<ii-       XVII.  And  be  it  further  enacted,   by  the  autboritf 
{i'rove^foi^thl^  aforesaid,  that  it  shall  be  competent  to  any  annuity  cf^ 
▼aiucof  tht      djtQf  Qf  any  person  against  whom  a  commission  of  back' 
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rupt  issue  after  the  passing  of  this  act,  whether  the  same 
shall  be  secured  by  bond  or  covenant,  or  bond  and  covo- 
nant,  or  by  whatever  assurance  or  assurances  the  same 
shall  be  secured,  and  whether  there  shall  or  shall  not  be 
or  have  been  any  arrears  of  such  annuity  at  or  before 
the  time  of  the  bankruptcy,  to  prove  under  such  com- 
mission,  as  a  creditor  for  tbe  value  of  such  annuity, 
which  value  the  commissioners  shall  have  power,  anti 
are  hereby  required  to  ascertain,  and  the  certificate  of 
^  every  bankrupt  under  whose  commission  such  proof  be 
or  might  have  been  made,  shall  be  a  discharge  of  such 
bankrupt  against  all  demands  whatever  in  respect  of  such 
SDDuity,  and  the  arrears  and  future  payments  thereof,  in 
tbe  same  manner  as  such  certiHcate  would  discharge  the 
bankrupt  with  respect  to  any  other  debt  proved,  or  which 
might  have  been  proved  under  the  commission. 


In  every  case  now,  when  a  person  who  pays  an  annu- 
ity becomes  a  bankrupt,  it  may  be  proved  under  his  com- 
mission. Before  this  statute  it  could  only  have  been 
proved,  when  it  bad  been  secured  by  a  bond,  and  the 
bond  was  forfeited  by  irregularity  of  payment. 

But  it  will  be  necessary  to-give  a  concise  account  of 
all  the  cases  upon  the  subject  from  the  first  to  the  pre- 
sent day. 

In  the  first  case  it  was  rightly  decided  thnt  an  annui- 
ty for  life  secured  by  a  covenant  could  not  be  proved  un- 
der the  7  Geo.  1,  it  being  a  contingent  debt,  and  there 
could  be  no  rebate  of  interest  computed.  Fletcher  v. 
BathuTst^  7  Vin.  71.     1723. 

The  petitionerto  prove  had  given  the  bankrupt  300/.  for 
an  annuity  of  30/.  a  year  upon  her  life.  She  had  received 
it  eighteen  years.  Lord  llardz:ickt  held  it  unreasonable 
ghat  she  should  prove  the  whole  sum, 300/.  but  rcfcrred  it 
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to  the  commissioners  to  settle  the  rsilue  of  ber  life.  £^ 
pane  Le  Compte,  1  Jtk.^ol.  1738, 

It  is  not  said  how  her  right  to  proTe  accrued. 

But  it  is  quite  clear  that  if  SOO/.  was  at  first  aftir 
Talue,  that  value  must  have  beeu  considerably  dimi* 
nisbed  at  the  end  of  eighteen  years. 

Lord  Ilardicicke  ordered  a  value  to  be  set  npon  an  » 
nuity  of  20/.  a  year  till  an  infant  attained  the  age  ofkm^ 
teen.  The  penalty  was  forfeited.  Exparte  Belicn,  1  Jit 
251.  1744. 

But  that  would  have  been  clearly  a  debt  payable  bf 
instalments  underthe7Gro.  I,  the  rebate  of  interest  migli 
be  computed  upon  each  future  payment,  unless  it  wis 
to  stop  if  the  infant  died  before  that  time. 

Subject  to  that  risk  its  value  was  to  be  reduced. 

Where  an  annuity  was  secured  by  a  bond  with  i 
penalty  ;  the  bond  was  frequently  forfeited  by  the  irre- 
gularity of  payment,  but  the  arrears  were  discharged 
De  Grey,  Chief  Justice,  and  the  court  of  Common  Pleai 
held  that  the  penalty  being  once  forfeited,  though  the 
arrears  were  paid,  the  value  of  the  annuity  might  bavt 
been  proved  under  the  bankrupt*s  commission,  and  tho^ 
fore  he  was  discharged  by  his  commission.  Perkim  r. 
Kempland,  -2  Black.  Rep.  1106. 1776. 

Where  an  annuity  was  secured  by  a  bond  and  acom* 
xiant,  and  the  bond  was  forfeited,  so  that  the  valae  of 
the  annuity  might  have  been  proved  under  the  bankxupi'i 
commission; 

Lord  Mansfield  and  the  court  held  that  the  anouitait 
might  maintain  an  action  upon  the  covenant  against  the 
bankrupt,  and  that  his  certificate  was  no  bar.  Cottrii 
y.  Hooke,  Doug.  97. 1779. 

The  court  of  Kings  Baich  held,  as  in  Perkins  v.  Ke^t 
land,  that  if  the  penalty  of  a  bond  to  secure  an  annuitj 
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iras  incurred  by  noii*payment  at  the  day»  though  pay- 
nent  was  made  aoon  afierwarda,  yet  the  value  of  the 
lODuity  might  be  proved,  and  the  obligor  was  discharged 
by  his  certificate. 

Lord  Man^idd  said,  this  had  been  done  in  Erparie 
WiueheUer\  but  Lord  Mansfield  called  it  an  equitable 
subtlety  to  give  a  creditor  an  advantage  in  bankruptcy^ 
Wyllic  V.  Wilke$,  Doug.  5 19.  1780. 

This  subtlety  is  no  longer  of  use  in  annuities,  but  it  may 
be  made  available  in  a  variety  of  other  cases. 

Where  annuity  creditors  had  purchased  their  annuities 
•t  five  years  purchase,  the  assignees  consented  that 
Cfaey  should  prove  their  value. 

But  Lord  Thurlow  required  the  consent  of  a  general 
meeting  of  the  creditors,  that  they  might  be  satisfied 
there  was  no  fraud.    Exparte  Cator^  1  Bra.  207.   1783. 

The  bankrupt  was  indebted  to  the  testator  1200/.  who 
by  his  will  forg*ave  him  lOOOZ.  if  he  paid  his  sister  60/. 
H  year,  but  if  he  should  fail  in  the  payment  the  execu- 
trix was  to  call  in  the  1200/.  The  payments  had  been 
in  arrear,  but  had  been  paid.  Lord  Thurlow  ordered 
that  the  executrix  should  prove  the  1200/.  Esparte  -L'li* 

gli$h,  2  Bro.  609.  1789. 

Where  an  annuitant  offered  to  prove  the  value  of  an 

annuity  under  the  commission,  but  his  proof  was  re- 
fused, because  the  bonds  were  not  forfeited  before  the 
commission ;  he  then  prayed  the  chancellor  that  he 
might  be  permitted  to  prove  the  sums  he  had  advan- 
cedf  as  the  bonds  were  voiol  under  the  annuity  act. 
ijord  Rossii/n  dismissed  the  petition,  on  the  ground 
that  the  petitioner  having  insisted  on  his  securities  at 
tbe  date  of  the  commission,  it  was  not  the  same  debt 
Mxparic  James,  5  Ve$.  708,  1800. 
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I  never  could  understand  Lord  Roulyn^s  reason  for  tin 
If  there  was  no  misrepresentsitiou  or  fraud,  I  cannot  kc 
ivhy  the  creditor  should  not  have  had  a  dividend  opoa 
the  sums  he  bontifide  advanced. 

Where  an  annuity  is  now  void  under  the  aonuicy  act, 
I  should  think  it  cannot  be  doubted  but  the  creditor 
might  prove  what  he  advanced,  deducting  the  ADaount  of 
the  annuities  received. 

Thhtkwoodt  aged  thirty-two,  and  in  an  innrm  slate  of 

health,  purchased  of  Temple  a   life  annuity  of  800^  oi 

personal  security  for  SOOO/.  ThiMleuood  recovered.   Toh 

pie  two  years  after  became  a  bankrupt;  the  annuity  was  ii 

arrear:   and  the  present  question  was  to    what  amouat 

T/iUtlevrood  was  entitled  to  prove  under  the  commissioa? 

Annuity  pnr.        The  Commissioners  valued  the  annuity  only  at7S00id^ 

UdTife'ihe       ducting  from  the  prime  cost  one  year*a  annuity.    But  an 

«!i»ib« proved.  ^^^"*'*J'»  considering  the  amount    of  the' annuity,  and 

the  age  and  health  of  the  party,  valued  it  at  10,(KX)A 

The  petition  was  to  prove  that  sum  under  the  com* 
mission. 

Lord  ElJon  was  clearly  of  opinion  that  the  10,0(Wt 
ought  to  be  proved.     Exparte  T/iiillctcood,  Hose^  2S0. 

This  case  took  up  several  days  in  argument,  though 
the  mere  enunciation  of  the  question  carries  with  it  full 
conviction. 

If  the  bankrupt  pays  20s.  in  the  pound,  the  annuitant 
ought  to  receive  so  much  exactly  as  would  enable  him  to 
purchase  from  the  bankrupt,  or  any  other  persoD»  aa 
annuity  of  the  same  value. 

The  actuary's  calculation  is  supposed  to  be  thatprice. 
If  a  fair  and  full  price  is  set  upon  a  good  life,  thenlbe 
value  of  the  annuity  must  lessen  by  time  or  the  agerf 
the  annuitant;  but  such  a  rule  cannot  be  referred  to 
either,  when  the  original  price  was  not  the  full  priccfcr 
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S  good  lii^^  or  where  it  was  the  full  price  for  a  bad 
life,  which  has  improved.  The  present  value  is  clearly 
the  debt,  which  the  bankrupt  owes,  and  which  his  es- 
tate as  far  as  it  is  able  is  bound  to  pay. 

The  defendant  ,who  was  a  surety,  had  with  three  others  Wbc^  wrmX 

are  boimd  tn 

jointly  and  severally  granted  by  deed,  to  the  plaintiff  an  pay  an  aiwoitfj 
annuity,  aud  Jointly  and  severally  covenanted  for  the  pay-  beoom<^  a 
inent,  which  was  further  secured  by  a  warrant  of  attor- ^^""^^ 
ney,  to  confess  joint  and  several  judgments.    A  joint 
judgment  upon   the  covenant  had  been   entered  upon 
against  the  four,  and  execution  had  issued,  and  a  levy 
had  been  made  upon  the  goods  of   Nichols,  for  whom  a 
rule  njii  was  obtained  to  set  aside  the  execution,  judg- 
ment, and   warrant  of  attorney,  upon  affidavits  which 
stated,  that  since  the  grant  of  the  annuity  the  defendant 
NicAoh  had  become  a  bankrupt  and  obtained  his  certifi- 
cate ;  the  consequence  of  which  was  conceived  to  be, 
that  under  the  stat.  49  G.  3.  c.  121.  s.  17.  the  annuity 
was  vacated,  and  all  the  securities  had  become  void. 

Mansfield,  C  J.  saw  no  reason  why  the  plaintiff  might 
not  proceed  on  the  joint  judgment  against  the  other 
three,  though  the  fourth  was  discharged  by  bankruptcy. 
The /Efrty<7ci(i5  which  was  against  four,  was  therefore  not 
to  be  set  aside,  except  so  far  as  it  related  to  this  particular 
man, as  to  him  the  rule  must  be  absolute  j^ro  tanto. 

Chambre,  J.  The  act  is  very  defective,  it  makes  no 
distinction  between  principal  and  surety.  It  introduces 
an  almost  insuperable  objection,  to  giving  it  effect  in  a 
court  of  law  in  any  case  of  joint  grants  of  annuities;  for 
by  the  act,  a  value  is  to  be  put  on  the  whole  annuity,  and 
a  dividend  to  be  paid  on  that  Then  v/hat  is  after- 
wards to  be  done  in  a  court  of  law,  suppose  the  plaintiff 
wishes  to  proceed  against  a  solvent  grantor  for  the  arrears 

0f  the  annuity  ?  It  would  drive  the  parties  into  a  court  of 
vol..  i^.  z  z 
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equity ;  for  a  court  of  law  has  no  means  to  apportion  dtf 
yearly  value.  Perhaps  a  court  of  equity  might  pot  die 
party  to  his  election,  to  say  whether  be  would  prooeel 
and  receive  the  dividend  or  not;  but,  how  canacooit 
of  law  do  that?  The  clause  is  very  defective,  for  it  doo 
not  declare  what  shall  he  the  consequence  of  the  bank* 
ruptcy  of  a  grantor  with  respect  to  others ;  it  would  \an 
been  better  if  the  legislature  had  declared  that;  perhipi 
it  might  have  been  as  well,  if  they  had  given  the  an* 
liuitant  the  option,  either  to  require  from  the  other 
solvent  persons,  the  residue  of  the  ascertained  value,  or 
that  the  annual  payment  should  henceforth  be  reduoBd 
in  the  same  rate  as  the  dividend  bears  to  the  whole  ai* 
sessed  value.  The  object  of  this  clause  was  merely  lo 
discbarge  the  bankrupt  and  his  future  effects,  bat  the 
rule  which  is  pronounced  will  not  prevent  the  plaiotiff 
from  proceeding  against  the  other  three,  as  he  might 
otherwise  have  done.  Rule  absolute  to  set  aside  tbeleij. 
Baxter  v.  Nicholls,  4  TawU.  90.  1811. 
^^'^fM^  If  an  annuity  were  secured  by  the  joint   and  sevend 

•nnuitj  be-      bonds  Or  covcnants  of  two  persons,  upon  the  bankruptcy 
rnpu  of  either  the  value  of  the  annuity  might  unquestionably  be 

proved. 

If  it  were  by  a  joint  bond  only,  according  to  tbe  d^ 
cisions  there  is  some  doubt  whether  the  chancellor  would 
not  consider  it  the  case  of  a  solvent  and  bankrupt  ptit^ 
ner,  and  would  compel  him  to  resort  to  the  solvent  put* 
ner  alone.     See  ante^  272. 

But  if  he  who  was  solvent  is  a  surety,  and  he  pajsths 
full  value,  then  as  a  surety  he  perhaps  might  be  pemiV^ 
ted  to  prove. 

But  we  will  suppose  the  securities  are  several,  so  thit 
the  annuitant  has  a  clear  right  to  prove  under  tbe  pris* 
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eipal'scoininission,  and  be  receives  a  dividend  of  10^  in 
bbe  pound  or  half  the  value.      He  clearly  would  no 
have  a  right  to  all  that  sum  and  the  benefit  of  a  surety 
besides^  / 

For  if  he  died  soon  afterwards,  be  would  have  gained 
that  sum ;  if  he  lives  to  exhaust  it,  be  then  can  resort  to 
the  surety.  I  think  the  chancellor  at  the  petition  of  the 
surety  .or  the  assignees  would  order  it  to  be  paid  into  the 
tmnk,  and  that  the  annuitant  should  be  paid  his  annuity 
erery  year  till  it  was  exhausted,  and  then  he  might  re« 
sort  to  the  surety.  If  he  died  before  it  was  exhausted^ 
the  residue  ought  to  be  paid  to  the  bankrupt's  creditors 

If  the  surety  was  the  bankrupt,  and  the  annuitant  took 
a  dividend  as  before,  then  that  sum  might  be  recovered 
by  ^  bis  assignees  from  the  solvent  principal,  and  the 
dividend  should  be  applied  as  before  only  to  be  resorted 
to  when  the  principal  failed  in  his  payments. 

Such  a  case,  when  it  occurs,  will  clearly  require  some 
equitable  acyustmentof  that  kind. 


49  Geo.  III.  c.  121.  s.  18. 
XVni.  And  be  it  further  enacted.  That  in  all  cases  of  the  sigiiatiiM 

und  ooDsent  of 

K>inniissions  of  bankrupt  heretofore  issued,  and  in  which  three  paru  in 
tbe  bankrupts  have  notobtained  their  certificates, and  in  all  J^  'Aiue^c/' 


in  which  commissions  of  bankrupt  shall  hereafter  be  |J*  SI^J.^Jp^'*' 
^oed  forth,  the  signature  and  consent  of  three  parts  in  five  in  to  the  allow. 
lumber  and  value  of  the  creditors  of  the  bankrupt  or  bank-  tificate  and  dif 
rupt»  who  shall  be  creditors  for  not  less  than  twenty  pounds  j^f]^^*"  ^ 
respectively,  and  whoshall  have  duly  proved  theirdebts  un« 
Jer  thecommission,  or  some  other  persons  by  them  duly 

z  z  3 
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authorized  thereunto,  to  the  allowance  and  certificateal 
discharge  of  the  bankrupt  or  bankrupts,  shall  be,  to  al 
intents  and  purposes,  as  available  for  the  benefit  of  the 
bankrupt  or  bankrupts  as  before  the  passing  of  this  ad, 
the  signature  and  consent  of  four  parts  in  five  in  nn- 
ber  and  value  of  such  persons  would  have  been  available; 
and  such  signature  and  consent  of  three  parts  in  fife  is 
number  and  value  of  such  persons,  shall  be  auffidenl  to 
authorize  all  acts  to  be  done  by  the  lord  chancellor, 
lord  keeper,  and  lords  commissioners  of  the  great  nd, 
and  the  commissioners  in  such  commissions  of  bankrifl 
and  all  others,  for  the  benefit  of  the  bankrupt  or  bank- 
rupts, which  under  any  prior  act  or  acts  of  parliamflU 
would  have  been  authorized  by  the  signature  and  coa- 
sent  of  four  parts  in  five  in  number  and  value  of  sodi 
persons. 


This  section  has  substituted  three  fifths  in  number  ud 
value  for  four  fifths,  as  required  by  the  5  Geo.  8.  cXi 
«•  10,  In  consequence  of  this  section  certificates  aie  ob- 
tained with  much  greater  facility. 

Lord  Eldon  has  declared  that,  "  Whatever  was  tneof 
the  5  Geo.  2.  c.  SO.  s.  10.  would  be  true  also  under  tkii 
section." 

The  mode  of  reckoning  the  number  of  creditor  is 
the  same  as  before.  Where  there  is  a  fraction  one  of 
course  roust  sign,  for  without  the  fraction  the  number 
would  not  satisfy  the  statute ;  and  where  a  part  of  i 
many  is  required  to  sign,  it  is  necessary  that  the  wWe 
should  be  present,  as  if  there  are  four  crediton,  three 
fifths  are  two  and  two  fifths  of  another ;  three,  theitfoct, 
must  sign. 
WhenMibw  is  The  court  of  Chancery  not  long  ago  were  piixzled 
more  mast       two  or  three  days  whether  ten  or  eleven  out  of  seventeea 

SlfO. 
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ought  to  sign ;  three  fifths  of  seventeen  are  ten,  and  one 
^tb  of  anollier.  It  was  said  by  counsel  that  commissi*- 
oners  gave  the  turn  of  the  scale  in  favour  of  the  cre- 
ditors. The  commissioners  give  the  statutable  weight. 
The  certificate  would  be  absolutely  void  with  ten  only; 
and  it  is  not  made  worse  by  having  four  fifths  of  a 
creditor  more  than  necessary. 

Money  may  be  divided  to  the  fraction  of  a  farthing, 
but  the  certificate  would  be  void  without  the  fraction;  so 
the  whole  farthing  must  make  part  of  the  aggregate 
value. 

An  attorney's  bill  for  obtaining  a  bankrupt's  certificate  An  sitorney'i 

bUI  may  kw 

must  be  signed  and  delivered  one  month  before  the  at-  taxed  for 
lomey  can  sue  upon  it,  conformably  to  2  Geo.  2.  c.  23.     ^ifiateT 

One  item  is  a  proceeding  in  court,  viz.  the  obtaining 
the  ford  chancellor's  signature.     CollinB  v.  Nicholson, 

A  mortgagee  petitioned  the  chancellor  that  the  bank-  Mort^gee'i 
rupt's  certificate  might  be  stayed:  the  chancellor  dismiss-  to^suy  ^^^ 
ed  the  petition,  because  the  mortgagee  had  not  sworn  "'^*^**' 
that  it  was  probable  that  there  .would  be  a  balance  due  to 
him  after  the  sale  of  the   mortgaged   premises.  Exparte 
ItamsboUom,  March26,  1812. 

A  mortgagee  may  sue  out  a  commission,  but  he  can 
only  prove  for  a  deficiency  after  a  sale  of  the  premises 
unless  he  gives  up  his  security  ;  and  until  he  proves  he  h^s 
no  right  as  a  creditor  under  the  commissipn. 

In  a  late  case  within  my  experience  of  a  separate  cer-  Separate  er*- 

.     .  I      ,       ,  .      1  ditoratboofh 

tificate  under  a  joint  commission,  tbe  bankrupt  had   not  paid  in  fall 
applied  to  his  separate  creditors,  because  they  were  paid  "ckomrf. 
in  full,  but  we  thought  they  were  creditors  who  must  be . 
taken  into  the  account,  and  who  probably  would  be  very 
fttvourable  to  the  bankrupt. 
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authority  to 
tifTQ  the  cer- 
ti^cate. 


A  teiutor  and       A  testator  had  proved  part  of  bis  debt  only,  and  wgi- 

bis  executor  .  . 

proTingmay     ed  the  certificate,  and  died  before  the  remainder  of  hii 
***"*  debt  was  proved,  which  was  proved  by  his  executor. 

We  thought  that  he  also  had  a  right  to  sign  the  cert> 
ficate,  and  that  both  the  testator  and  executor  were  t9 
be  numbered,  because  tach  was  a  creditor,  who  kad  dd^ 
proved  a  debt  under  the  commission. 

The  letter  of  attorney  by  a  creditor  empowering  tao- 
ther  to  sigp  the  certi@cate,must  be  either  a  special  autbo* 
rity  for  that  purpose  only,  or  if  it  contains  other  powen^ 
that  power  must  be  specially  named. 

This  authority,  if  it  accompanies  a  deposition  oft 
debt,  may  be  either  kept  with  the  proceedings  till  the 
commissioners  sign  the  certificate,  or  it  may  be 
then  exhibited  to  them;  but  after  the  commissiooffi 
have  signed  the  certificate^i  it  must  be  taken  with  it  to 
the  bankrupt's  office^ 

It  is  always  examined  there,  and  is  the  only  part  of 
the  proceedings,  besides  the  affidavit  of  the  person  who 
saw  the  creditors  sign,  and  the  bankrupt's  aRidavit  th^ 
the  certificate  was  obtained  fairly  and  without  f]au4 
which  is  there  examined. 

The  chancellor  said,  when  he  ordered  a  debt  of  9^ 
to  be  struck  out  as  thinking  it  impossible  that  it  couid 
be  due,  that  he  could  not  allow  the  bankrupt*s  certifi- 
cate,though  that  debt,with  respect  to  the  number  or  value 
was  not  material  to  the  certificate ;  he  couid  not  allow 
the  certificate,  till  it  was  explained  by  the  bankrupt 
bow  he  permitted  such  a  debt  to  be  proved. 

Till  he  received  such  explanation,  the  bankrupt  ia 
his  opinion  had  not  made  that  discovery   which  enliUeil 
bim  to  a  certificate.  Exparte  Lafferty  1  JSose,  330. 
AcertiScata  The  proceedings  were  lost,   but  a  list   of  the  debts 

obUioed  when     ,      ,  , 

the  proce^Uiogs  baq  peen  preserved  by  a  clerk,  who  was  dead.    The  ^ 

artlofl.  ^  ^ 


The  banknipl 
mutt  make  a 
fall  4iMOTery. 


€£RTIFICATC,     ...  yj  | 

* 

•igneQft  bad  divided  all  the  property,  but  the  baukrupt 
ivisbed  to  have  his  certificate  allowed  by  the  conimis- 
siouers. 

We  admitted  proof  that  the  proceedings  were  lost,  and 
of  the  band-writing  of  the  clerk,  who  was  dead,  and 
that  he  had  acted  in  the  management  of  the  proceedings 
The  assignees  also  proved  that  they  believed  it  to  be 
a  true  list  of  the  debts,  and  they  produced  vouchers  from 
each  creditor  named  for  his  debt  according  to  the  list, 
and  they  believed  that  all  the  creditors,  who  had  proved, 
had  called  for  the  dividend,  nothing  being  left  in  their 
baml8«  Upon  this  evidence  we  the  commissioners  signed 
the  bankrupts  certificate,  and  transmitted  it  to  the  chan^ 
cellor  for  bis  allowance. 

But  we  annexed  to  it  the  following  special  certificate. 

'*  We  the  undersigned  hereby  humbly  certify  to  the  Lord 

Chancellor  that  it  has  been  proved  before  us  that  the  pro* 

ceedings  against  A.  B.  are  lost,  but  that  we  are  satisfied 

'  from  the  depositions  hereunto  annexed  that  this  certifi- 

'  cate  has  been  duly  signed  by  creditors  sufficient  in  num- 

'  ber  and  value,  who  had  proved  their  debts  under  the 

*  commission,*' 

It  was  allowed  by  the  chancellor. 

LorAEldon  held  that  a  bankrupt,  under  a  separate  No  aii«waiic« 
.commissibn,  who  had  paid  18*.  in  the  pound  out  of  the  rate^m»^iL' 
Joint  estate,  ought  to  have  no  allowance  in  cpnsequeoceof  ?•?"  ^'^^  **>• 
that  payment,  because  it  was  not  paid  under  the  statute, 
but  under  a  special  order,  which  operated  only  as  a  bill 
in  equity.     Exparte  Farlovo^  1  Rote  42}.  1813. 

But  the  bankrupt  may  obtain  bis  CfBrtificate  fix)m  such 
creditors,  and  the  certificate  and  ajlowance  are  granted 
together  by  the  statute. 

]^ight  not  this  be  a  question  for  %  cQurt  of  )aW|   if 
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the  bankrupt  brought  an  action   against  hia 
for  it  ?— 

But  when  they  have  proved,  they  must  sign  hia  Cfl6 
iicate,  and  it  is  owing  probably  to  the  bankrupt*s  boMiKi, 
they  obtained  so  large  a  dividend.  I  ciannot  hot  thiik 
these  are  creditors  within  the  bankrupt  statutes,  i1xm|I 
their  mode  of  proving  is  subject  to  the  cbancelkM^sv* 
rangement  in  bankruptcy.  The  joint  creditors  revui 
bim  for  bis  honesty  by  granting  him  bis  certi6cate;  th^ 

• 

roust  therefore  be  creditors  for  that  purpose  under  tk 
statute ;  having  deserved  that,  he  seems  to  have  earnrfi 
title  to  a  certain  portion  to  be  deducted  from  their  diii- 
dends  by  the  same  legislative  enactment. 
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BankrofiHciv.  XIX.  And  be  it  further  enacted,  that  in  all  casa  ii 
w'lJAeill^i'  which  a  commission  of  bankrupt  shall  be  sued  fcrtk 
for  iea»ci,  dirh.  jgajnet  any  person  after  the  passing  of  this  act,  and  suck 
toassifEnensbaii  person  shall  be  entitled  to  any  lease  or  agreement  for  i 

not  Te  •  «in  lia- 
ble for  the  rent  lease,    and  the  assignees  shall  accept   the  same  and  tk 

«foilf«wiiitt.  benefit  therefrom,  as  part  of  the  bankrupts  estate  ail 
effects,  the  bankrupt  shall  not  be,  or  be  deemed  to  ke 
liable  to  pay  the  rent  accruing  due  after  such  accepttace 
of  the  same  as  aforesaid,  and  after  rucb  acceptance; 
the  bankrupt  shall  not  be  liable  to  be  in  any  naft* 
ner  sued  in  respect  or  by  reason  of  any  subsequffit 
noiv-observation  or  non-performance  of  {be  conditioBSi 
covenants,  or  agreements  therein  contained;  piorided 
that  in  all  such  cases  as  aforesaid,  it  shall  be  lawful  bt 
the  lessor  or  person  agreeing  to  make  such  lease;  kii 
heirs,  executors,  administrators,  or  assigns,  if  the  assif 
nees  shall  decline,  upon  their  being  required  so  to  do,  tc 
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determine  whether  they  will,  or  will  not,  so  accept 
such  lease  or  agreement  for  a  lease,  to  apply  by  petition 
to  the  lord  chancellor,  lord  keeper,  or  lords  commiS'- 
^ioners  of  the  great  seal,  praying  that  they  may  either 
BO  accept  the  same,  or  deliver  up  the  lease  or  agreement 
for  the  lease,  and  the  possession  of  the  premises  demis- 
ed or  intended  to  be  demised,. who  shall  thereupon  make 
such  order  as  in  all  the  circumstances  of  the  case  shall 
seem  meet  and  just,  and  which  shall  be  binding  on  all 
parties. 


It  will  be  proper  to  subjoin  here  all  the  cases  respecting  How  landbrd* 
landlords  and  rent.  ^ribenthe 

Lord  King  decided  that  the  landlord   may  distrain,  {^^ropt* 
when  the  messenger  is  in  possession  under  the  warrant 
of  the  commission,  if  the  goods  are  not  removed.  Exparte 
Jacques,  1  jitk.  104.  17dO.    So  also  where  the  assignees 
are  in  possession.  Exparte  Dillon^  1  Jtk.  104. 17d3« 

Goods  were  distrained  and  sold  for  rent,  and  the  con- 
stable became  a  bankrupt,  the  tenant  petitioned  to  be 
paid  the  whole.  Lord  Chancellor  decided  that  he  must 
come  in  as  a  creditor,  if  the  property  did  not  remain  in 
specie.    Exparte  Dobson,  7  Vet.  74.  1733. 

But  in  that  case,  I  should  think  the  tenant  would  be 
discbai^ed,  and  the  loss  would  fall  upon  the  landlord. 

Lord  Hardwicke  decided  that  a  landlord  might  distrain 
for  all  his  rent,  even  after  assignment.  Exparte  Plummer, 
1  Jtk.  103.  1739. 

He  cited  a  case  before  the  lords  commissioners  of  the 
great  seal,  where  they  had  held  in  case  of  bankruptcy  the 
landlord  was  entitled  to  one  year's  rent  as  in  the  case  of 
an  execution.    Ibid. 

That  is  not  the  law  at  present    See  post.  717. 


Lord  Chancellor  ( Hardmicke*)  A  landlord  may  distnia 
for  hU  rent  upoD  a  bankrupt's  goods,  either  before  or  after 
the  assignofient  under  the  commission ;  but  if  he  negkdi 
to  do  it,  and  suffers  them  to  be  sold  by  the  assignees,  he 
can  only  come  in  upon  an  average  with  the  rest  of  the 
creditors. 

A  mortgagee  of  a  bankrupt*s  estate,  though  he  pip 
the  arrears  of  rent  that  are  due  to  the  bankrupt*s  landkxd, 
unless  he  applies  to  the  court  for  an  order  that  he  m^ 
8tand  it)  the  place  of  the  landlord,  in  consideration  of  bb 
paying  the  arrears  of  rent,  shall  not  be  preferred  to  the 
creditors  under  the  commission.  Anon.  1  Atk.  102. 1740. 

Where  the  assignees  had  sold  the  premises  scctn  yetn 
before,  and  the  landlord  petitioned  to  be  paid  all  the  rent 
that  was  in  arrear  when  the  commission  was  sued  out; 
Lord  Hardvcicke, — **  the  landlord's  demand  is  too  stale; 
and  having  lost  his  remedy  by  distress,  as  there  are  do 
goods  upon  the  premises,  he  can  now  be  considered  ooly 
as  a  common  creditor,  and  must  cooie  in  pro  rsls.'* 
Er  parte  Descharmts^  1  Atk.  103.  1743« 

The  tenant  became  a  bankrupt.     He  owed  his  landloid 

;  twelve  years  rent.    The  assignees  sold  the  bankrupt's 

goods  to  Grove,  the  petitioner,  who  lived  in  the  tenant*! 

.  bouse:  the  landlord  proved  bis  debt  under  the  comnis- 

Qion ;  and  three  years  afterwards  distrained  the  goods  es 

being  still  upon  the  premises. 

Lord  Hardwicke  said,  the  fact  that  creates  the  difficulty 
is,  the  laiidlord^s  coming  in  under  the  commission ;  and 
the  only  question  is,  whether  his  proving  it  as  a  deU, 
and  swearing  he  has  no  security,  is  not  a  waiver  of  the 
distress. 

He  was  far  from  being  clear  that  tbelandlord  was  btntd 
of  his  distress. 
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And  a  landlord's  was  a  more  favourable  case  than  a 
common  creditor's. 

On  the  8th  of  May^  1747,  this  petition  came  on  again, 
and  his  lordship  then  declared  that  the  vendee  of  the 
goods  under  the  assignee  is  entitled  to  the  goods;  and 
ordered  that  the  proceedings  of  William  King^  the  land- 
lord, upon  the  replevin  should  be  restrained, and  confined 
him  to  his  remedy  under  the  commission*  Exparte 
Grove,  1  y/tk.  104. 1747. 

I  have  stated  in  the  three  last  cases  the  exact  words  How  the 
of  Lord  Hardwicke,  because  it  is  difficult  to  extract  from  uistmioor 
them  the  law  upon  a  very  important  subject.  ^*^^*' 

In  the  first  of  the  three  Lord  Hardwicke  says,  if  the 
landlord  neglects  to  distrain,  and  suffers  the  goods  io  be 
•old  by  the  assignees,  he  can  only  come  in  as  a  creditor. 
This  cannot  I  think  be  correct.  If  they  assign  or  sell  the 
)>T^ini8es,the  landlord  surely  may  distrain  upon  the  goods 
of  the  new  tenant  at  any  time  before  the  bankrupt  obtains 
bis  certificate. 

In  the  second  case,  Lord  Hardwicke  says,  the  landlord 
has  lost  his  remedy,  as  there  are  no  goods  upon  the  pre- 
mises ;  but  will  not  the  remedy  revive,  when  fresh  goods 
or  the  same  gooils  come  back  upon  the  premises  ? 

It  is  not  probable  that  the  chancellor  will  ever  make 
an  order  as  suggested  by  Lord  Ilarduicke,  that  a  mort- 
gagee shall  stand  in  the  place  of  a  landlord.  But  If  a 
mortgagee  pays  the  landlord's  rent)  the  premises  will 
probably,  sell  for  so  much  greater  amount,  for  neither  a 
mortgagee  nor  the  assignees  can  sell  the  bankrupt's  estate, 
but  subject  in  my  opinion  to  the  liability  of  the  land- 
lord's distress,  for  all  the  rent  in  arrear  both  before  the 
commission  and  afterwards, 

If  the  landlord  has  not  proved,  and  the  bankrupt  hat 
not  obtained  his  certificate,  it  cannot  I  think  be  doubted, 
notwithstanding  these  general  expressions  of  Lord  Hard^ 
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iricAe,  hut  the  landlord  would  have  a   right   to  dwtnm 
whenever  he  found  eifecls  upon  the  premises. 

The  next  question  is,  whether,  if  the  landlord  Iw 
proved  his  debt  under  the  com  mission,  he  has  lost  hi) 
rightof  distraining,  either  by  tlie  law  as  it  stood  before 
this  statute ;  and  if  he  had  not  before  the  statute,  whellwr 
this  statute  has  deprived  him  of  the  power  ofdistraining. 
In  the  case  of  Eiparle  Gjote,  Lord  Ifardaickt't  to.' 
Boning  would  induce  the  reader  to  suppose  that  a  landlord 
might  prove,  and  then  if  he  had  an  opportunity  mtgbl 
<listrain;  but  he  decides  the  contrary  in  that  ca5e,a»l 
we&re  not  told  what  was  his  reason  for  the  decision. 

In  his  proof  in  that  case  the  creditor  did  not  state  bit 
security  as  a  landlord,  but  swore  he  had  no  security. 

The  principle  of  election  in  the  case  of  proving  and 
brittging  an  action  before  this  statute,  was  originally  d^ 
dared  to  be,  that  no  one  should  be  oppressed  by  t« 
modes  of  proceeding  against  him  at  the  same  time;  nou 
dtbet  bit  vtxari ;  but  that  maxitn  must  be  received  wilk 
caution- 
But  this  docs  not  apply  lo  a  distress. 
It  is  no  hardship  or  inconvenience  to  the  bankrupt  tiul 
\^  landlord  should  prove  and  then  distraioyor  tbaihe 
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lioquisking  an  action  or  suit  commencec) ;  and  if  neither  is 
commenced,  that  proving  or  claiming  a  debt  shall  be 
deemed  an  election  to  take  the  benefit  of  the  commission^ 
and  of  course  to  abide  by  that  alone  with  a  reference  to 

an  action  or  suit. 

A  distress  is  not  within  the  words ;  and  as  it  does  not  in 
any  degree  ailect  the  person  of  the  bankrupt,  I  should 
think  it  is  not  within  the  meaning  of  the  statute. 

I  have  stated  what  has  occurred  to  my  mind  upon  tbi» 
important  subject;  but  the  chancellor  or  a  court  of  law 
may  very  probably  be  of  a  different  opinion.  When  the 
case  occurs,  I  should  think  it  a  proper  subject  to  have 
more  clearly  settled  by  ajudicial  determination. 

Lord  Bathurst  decided  that  under  a   commission  ofTbekndlor^ 

■       ■  I       •       If      1  '^1    %  f  not  entitltd 

bankrupt  the  landlord  was  not  entitled  to  a  years  rent,  to  a  yoM*! 
as  he  is  under  an  execution  by  the  Sth  Ann.  r.  14. 
.    The  contrary  had  been  decided  by^the  lords  commis- 
sioners. See  antt^  p.  713.;  and  Sir  William  Blackstone  had 
advanced  the  contrary  in  his  Commentaries,  2  vol.  487. 

In  an  action  by  the  assignees  against  the  sheriff  for  the 
amount  of  the  goods  sold  under  an  execution  levied  after 
an  act  of  bankruptcy,  the  sheriff  is  not  allowed  to  deduct 
a  year*s  rent  as  allowed  under  an  execution  by  the  8  Ann. 
€.  14. 

Lord  Ellenborough  said  a  commission  of  bankrupt  was 
MimiHtudinary  to  an  execution,  but  was  not  an  execution. 
The  court  held  it  could  not  be  allowed  the  sheriff,  unless 
it  could  be  shewn  that  the  payment  was  made  by  the 
sheriff  to  the  landlord  before  notice  of  the  commission. 
Lee  V.  Lopes,  15  EaU.  230. 

Suppose  he  had  had  no  notice  of  the  commission  or 
the  act  of  bankruptcy  at  the  time,  that  surely  could  maka 
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no  difference.  He  had  no  right  to  touch  the  goods,  or  to 
sell  the  goods ;  he  was  not  authorized  by  the  landlord  to 
distrain. 

The  commission  is  of  itself  notice  to  all  the  worU; 
but  it  would  have  been  the  same  after  a  secret  act  of 
bankruptcy,  if  a  commission  had  been  taken  out  witUs 
less  than  two  months. 

He  helps  the  landlord  to  that,  which  without  hit  as* 
sistance  he  probably  would  never  have  gained  by  bis 
own  endeavours. 

The  sheriff  is  no  more  justified  in  paying  the  landlord 
than  any  other  creditor  of  the  bankrupt. 

A  commission  of  bankrupt  bears  such  a  faint  resem* 
blance  to  an  execution,  that  I  have  often  been  surprized 
that  (different  chancellors  have  referred  to  it  so  frequeotlj 
as  they  have  done.  The  comparison  is  so  slight  that  I 
have  never  thought  that  any  solid  argument  from  anakgj 
could  be  drawn  from  it 

Where  it  was  agreed  that  half  a  year*s  rent  should  be 

due  on  the  day  on  which  the  tenant  entered,  it  was  heM 

that  he  might  at  any  time  distrain  for  it  whilst  there  were 

goods  upon  the  premises,  the  tenant   having  beconiei 

bankrupt. 

tke  landlord        The  goods  Were  sold  by  the  assignees  under  the  cook 

told'by  uif^^^^^  mission,  and  the  landlord  bought  them :  it  was  held  that 

•ttipices.        ^jjg  ijindiord  might  retain  for  the  half  year's  rent,  or  tbe 

rent  that  was  due,  just  as  if  he  had  distrained  ior  it 

Buckley  v.  Taylor,  2  T.  R.  603. 

'  That  part  of  the  case  I  never  could  comprehend.  ?>► 
chasing  the  goods  at  a  sale  made  by  the  assignees,  bii 
always  appeared  to  me  rather  an  abandonment  of  tk 
right  to  distrain  than  an  assertion  of  it.  The  assigoeei 
surely  could  recover  the  price  of  the  goods  sold ;  and  tbi 
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landtord^s  right  to  distrain  and  prove  under  tbecommis* 
sion  remained  just  as  they  were  before. 

Where  the  tenant  was  in  arrear,  and  the  landlord  dis-  ^^ }««  ^V>^ 

goods  re- 

trained,  the  tenant  replevied,  and  entered  into  a  replevin  pieTied. 
bond  with  two  sureties  to  the  sheriff,  who  became  bank- 
rupts ;  the  tenant  also  became  a  bankrupt.    The  plaintiff, 
the  landlord,  obtained  a  judgment  in  the  cause  in  re« 
plevin,  and  sued  out  a  writ  de  retorno  habendo. 

The  assignees  of  the  bankrupt  had  possessed  them« 
selves  of  the  goods  distrained. 

It  was  decided  both  in  the  court  of  King's  Bench,  and 
in  the  court  of  Chancery,  that  the  landlord  had  no  lien 

upon  the  goods  distrained.    Bradyll  v.  Ball,  1  Bro.  427t 
1785. 

The  assignees  of  a  bankrupt  advertised  the  lease  of  ^"•nttotue 

*  the  premitet 

certain  premises  to  be  sold,  of  which  the  bankrupt  wasbyUieu* 
leasee ;  but  there  being  no  bidders  they  never  took  pos-  "''**^ 
session.    Lord  fe/iyon  and  the  court  held  that  this  was 
not  an  assent  to  take  the  premises  by  which  they  were 
bound.     Tun\trv.  Richardson^  7  Easl.  335. 

The  tenant  of  a  house  became  bankrupt  in  January ; 
the  assignee  said  if  he  did  not  let  it  by  Lady-day  be  would 
give  it  up :  at  Lady-day  he  paid  the  rent  and  offered  to 
give  up  the  key. 

Lord  Kent/on  held  at  fitst  pritis  that  though  be  might 
have  refused  it  at  first,  yet  be  could  not  take  it  in  part, 
and  afterwards  reject  it  when  he  found  it  would  not 
answer,  and  he  could  not  let  it  Broome  t.  Robifuon, 
nUiprius;  1800.  cited  in  Turner  v.  Richardson. 

I\  was  decided  that  an  action  of  debt  could  no  oe 
maintained  against  a  bankrupt  for  rent,  which  accrved 
after  the  bankruptcy.  Wadham  v.  Marlom,  1  Hen*  Bi» 
437. 1784. 

But  it  was  decided  first  of  all  by  the  Common  Pleas, 
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alMged^  tnd  if  sbeciD  retKnrer  at  all  *  in  this  form  of 
action,  against  one  man  for  use  and  occupation  bjr  ano« 
tber,  (as  to  which  we  give  no  opinion,)  it  must  be  upon 
the  ground  of  that  occupation  having  been  permitted  a{ 
his  request,  and  that  request  must  be  proved.** 

'*  Tlie  consequence  is  a  nonsuit  must  be  entered,  and 
the  postea  delivered  to  the  defendants."  Naish  v.  Tatlock, 
«  Ben.  Bl.  320.  C.  B.  1794. 

Such  a  request  therefore  never  can  be  proved  against 
the  assignees. 

If  the  assignees  take  the  lease,  or  the  remainder  of  th^^^^^ 
term,  they  would,  I  should  think,  be  bound  to  pay  rent  to  ^•••'"vpt  io 

the  midst  of  a 

the  landlord  for  the  whole  half  year,  or  year  since  the  last,- half  year, 
rent  day. 

If  they  decline  to  take  the  lease,  or  the  remainder  of  the 
term,  then  the  lease  or  term  is  not  affected  by  the  bank* 
ruptcy ;  but  the  bankrupt  is  still  personally  liable,  and  be  • 
too  would  be  entitled  to  the  benefit  of  all  the  covenant*: 
as  against  the  lessor. 

The  year  or  half  year  upon  which  rent  is  due  cannot 
be  split  or  apportioned.  If  the  assignees  take  the  lease 
they  must  pay  the  whole  of  the  rent  of  that  year  or  half  a 
year;  if  they  do  not  take  it  then  the  bankrupt  will  be  liable, 
as  if  no  bankruptcy  had  occurred.  See  p.  661.  ante^  my 
observations  upon  an  executory  contract. 

This  statute  only  provides  that  the  bankrupt  shall  not 
be  liable  for  rent,  where  the  assignees  accept  the  lease; 
but  if  they  refuse  entirely  to  accept  the  lease,  then  it 
continues  with  the  bankrupt,  and  bewill  be  liable  for  the 

rent 

There  is  only  an  application  to  be  made  to  the  chan« 
cA\6t  when  the  assignees  will  not  decide. 
.  The  chancellor  ought  to  have  had  a  power  of  ordering 
the  assignees  to  give  up  the  lease  to  the  landlord  in  every 
yoL.  II.  3  a 
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cue  xthea  tbeydo  not  accept  it,  for  otherwise  the  \a.tA- 

lord  will  have  a  hankrupt  for  his  tenant,  whose  property 

theasatgneesiiiay  atany  lime  seize  till  tieobtaiot  biscet* 

tiBcatr. 

lorn  am  If  the  landloid  wishes  to  prevent  a  lease  from  beiii!; 

■aiUocd  mvit 

nocccdta        left  til  the  liaiuls  of  the  bankrupt,  he  ought  to  offer  the 

^^  snignees-one  or  two  guineas  or  some  material  sum,  aud 

then  if  they  will  not  convey  it  to  iiim,  he  may  petition  tbe 

chancellor  that  they  should  accept  the  lease,  and  if  do  one 

will  advance  more  that  itniay  be  assigned  to  him.    Tint 

I  ahould  think  the  chancellor  might  have  done  before 

this  statute. 

Iti  general'  the  bankrupt  may  be  sued   and  may  sue 

apOD  covenants  notwithstanding  his  bankruptcy.     But  in 

s  case  where   there  were  two   partners  in   business  as 

apothecaries,  and  one  became  a  bankrupt ;  he  aflerwardi 

filed  a  bill  against  the  solvent  partner  to  account  for  tbe 

profits  according  to  the  covenants  ii)  the  articles  of  part* 

Der^ip.     Sir  William  Grant\ie\A  that  by  tbe  bankruptcy 

tbe  paitnership  and  all  the  covenants  became  void,  aaii 

dismissed  the  bill.    Unfortunately  this   important  case  i^ 

nol  Kported.    Pidcock  v.  Kilby. 
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ift  full,  shall  not  I'etain  their  seats  t  be  it  therefore  enacted, 
by  the  king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporalt 
and  commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  that,  from  and  after  the 
passing  of  this  act,  wbenever  a  commission  of  banl(-  D«clarfiif 
mptcy  shall  issue  and  be  awarded  against  any  person  b^  ^  be '^'^ 
being  a  member  of  the  house  of  commons,  and  he  shall  ^^^j^^ 
1^  found  and  declared  a  bankrupt  under  the  same,  such  i»niuttptcy» 
member  shall  be  and  shall  remain  during  twelve  calendar 
ttonths  from  the  time  of  the  issuing  thereof,  utterly  inoa« 
pable  of  sitting  and  voting  in  the  said  house  of  commons, 
unless  within  the  said  period  such  commission  shall  be 
auperseded,  or  unless  within  the  same  period  the  creditors 
of  such  member  of  the  house  of  commons  proving  their 
debts  under  the  commission  of  bankruptcy  shall  be  paid 
or  satisfied  to  the  full  amount  of  their  debts,  under  the 
aaid  commission :  provided  always,  that  such  of  the 
debts,  if  any ,  as  shall  be  disputed  by  such  bankrupt,  if  he 
shall,  within  the  time  aforesaid,  enter  into  a  bond  or 
bonds,  in  such  sum  or  sums,  with  two  sufficient  sureties 
to  be  approved  by  the  commissioners  under  the  said 
commission  of  bankruptcy,  or  the  major  part  of  them,  to 
|)ay  such  sum  or  sums  of  money  as  shall  be  recovered  in 
any  action,  suit,  or  other  proceeding  in  law  or  equity, 
concerning  such  debt  or  debts,  together  with  such  costs 
as  shall  be  given  in  the  same,  shall  be  considered  for  the 
purposes  of  this  act  as  paid  or  satisfied* 

II.  And  be  it  further  enacted  by  the  authority  afore-  And  the 
aaid,  that  if  the  said  commission  shall  not  within  twelve  !^b!^s  writ 
calendar  months  from  the  issuing  thereof  be  superseded,  u^Jnuf  ti^ 
hor  the  debts  satisfied  in  manner  aforesaid,  then  the  com*  thennembeN 
nissioners,  or  the  major  part  of  them  named  in  such  com<^ 
mission,  shall  and  th^y  are  hereby  required^  immediately 
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after  the  expiration  of  twelve  calendar  months  firom  Ac 
issuing  of  the  said  commission,  to  certify  the  same,  n 
the  case  ih^y  be,  to  the  speaker  of  the  house  of  commom 
of  the  united  kingdom,  and  thereupon  the  election  of  sadi 
members  shall  be  and  is  hereby  declared  to  be  void ;  tad 
it  shall  and  may  be  lawful  for  the  speaker  of  the  bone 
of  commons  for  the  time  being,  during  any  recess  of  the 
said  house,  whether  by  prorogation  or  adjournment,  aod 
he  is  hereby  required  forthwith  after  receiving  such  cer- 
tificate, to  cause  notice  thereof  to  be  inserted  in  ike  I^h 
don  Gazette^  and  upon  the  expiration  of  fourteen  days 
after  the  day  of  inserting  such  notice  in  the  Cazetie,  to 
issue  bis  warrant  to  the  clerk  of  the  crown,  to  make  out  t 
new  writ  for  electing  another  member  in  the  room  of  such 
member  who  shall  have  so  vacated  his  seat :  provided 
always,  that  nothing  herein  contained  shall  extend  to 
enable  the  speaker  of  the  house  of  commons  to  issue  bii 
warrant  for  the  purposes  aforesaid,  unless  such  certificate 
shall  have  been  delivered  to  him  so  long  before  the  tbea 
next  meeting  of  the  house  of  commons  for  the  dispatck 
of  business,  as  that  the  writ  for  the  election  may  be  issued 
before  the  day  of  such  next  meeting  of  the  bouse  of 
commons. 

Eiiending  HI.  And  be  it  further  enacted  by  the  authority  afore^ 

^^J»o{^'  ^id»  ^bat  all  and  every  of  the  powers  contained  in  an  act 
of  the  twenty-fourth  year  of  the  reign  of  his  present  ma- 
jesty, for  repealing  so  much  of  two  former  acts,  ss 
authorized  the  speaker  of  the  house  of  ^commons  to  issue 
his  warrant  to  the  clerk  of  the  crown  for  making  out  writf 
for  the  election  of  members  to  serve  in  parliament  in  the 
manner  therein  mentioned,  and  for  substituting  other 
provisions  for  the  like  purposes,  so  far  as  such  poweis 
enable  the  speaker  of  the  house  of  commoas  tonomioati 
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And  appoiDt  other  persons,  being  members  of  the  house 
of  commons,  to  issue  warrants  for  the  making  out  of  neir 
:  writs  during  the  vacancy  of  the  office  of  speaker,  or  dur- 
ing bis  absence  out  of  the  realm,  shall  be  and  they  are 
hereby  made  to  be  in  force  for  the  purpose  of  enabling 
him  to  make  the  like  nomination  and  appointment  for 
issuing  warrants  under  the  like  circumstances  and  con- 
ditions, for  the  election  of  members  of  parliament  in  the 
room  of  such  whose  scats  shall  become  vacant  under  the 
)>r6visions  of  this  act. 


SUPERSEDING  A  COMMISSION. 

Most  of  the  cases  in  which  the  chancellor  has  super- 
seded a  commission  have  already  been  given  under  other 
heads. 

The  only  statute  in  which  it  is  noticed  that  a  com- 
mission may  be  superseded  is  the  5  Geo.  2^  c.  30.  s.  24. 
which  enacts  that  if  the  petitioning  creditor  takes  more 
in  respect  of  his  debt  than  the  other  creditors,  the  com- 
mission shall  and  may  be  superseded.     See  1  FoL  203. 

But  to  understand  this  subject  and  the  cases  upon  it,  it 
will  be  necessary  to  state  concisely  some  decisions  ac- 
cording to  their  dates. 

The  6rst  instance  in  which  the  chancellor  granted  aTh^Srst 
lupersedeas,  was  by  Lord  Keeper  North  in  the  case  ol  agup^nedeit. 
Backwell,  alderman   of  the  ciiy  of  London ;  and  Lord 
Chancellor  Jefferies  afterwards  revoked  the  supersedeas 
ind  revived  the  commission. 

*  Some. of  Alderman  BackvelTs  creditors  having. upon 
ipetitiop  to  the  Lord  Keeper,  obtained  a  commission  of 
bfinkruptcy  against  him,  the  commissioners  sat  and  found 
him  abanl^rupt  and  ii^ade  an  assignment,  andthcaAU. 
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German  Baekmdl  dies  in  Holland.  His  sod  and  heii 
with  all  tbe  creditors,  who  had  petitioned  for  thi 
mission,  and  thereupon  obtains  a  mpmrseduu  :  afti 
tbe  other  creditors  hearing  of  it,  they  petitioo  th 
Keeper  to  grant  a  procedendo,  because  a  commisiiDi 
once  granted  and  an  assignment  made,  that  was 
for  all  the  creditors  of  Alderman  BacktmeU,  that 
come  in  within  the  four  months,  which  they  in 
to  do,  and  insisted  that  tbe  commission  could  not 
«  gularly  discharged  till  after  tbe  four  moDtha  wen 

and  though  it  bad  been  sometimes  done  in  othe 
yet  that  was  where  tbe  creditors  might  have  tb 
benefit  by  a  new  commission.  But  in  this  case  the 
rupt  being  dead  if  this  commission  should  stand 
seded  the  creditors  were  without  remedy;  and  i 
this  was  a  fraud  and  contrivance,  betwixt  the  heir  i 
other  creditors  to  defeat  them  of  their  just  debt 
ought  not  to  be  countenanced  in  equity,  and  dis 
relied  upon  it,  that  they  might  at  any  time  with 
four  months  have  come  in,  and  have  had  the  ba 
this  commission,  otherwise  they  themsdves  wool 
petitioned  for  a  commission  against  him. 

But  the  Lord  Keeper  declared  that  in  any  case 
all  tbe  creditors  that  petitioned  for  a  coaimission 

■ 

afterwards  agree  to  have  it  discharged,  he  woqU 
scruple  to  discharge  that  commission,  and  in  tba 
mentioned  how  inconvenient  it  would  be  to  reti 
commission ;  for  Alderman  Backwell  had  traded 
derably  since  such  time  as  the  commissioners  bad 
him  a  bankrupt,  and  that  all  the  composition  moiM| 
his  son  had  paid  to  his  father's  creditors  must  I 
funded,  and  that  many  other  inconveniences  would  < 
And  that  he  bad  all  along  determined  with  himself  i 
revoke  this  supenedeas,  but  had  deliberated  upoa  it ; 
tbe  other  creditors  might  make  the  best  terms  they  ( 
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-with  the  lieir,  and  when  tbey  bare  l>eenfkifly  offei^d, 
4fi:hey  stood  in  their  own  iight,  they  must  Uame  them* 
•^kelveB  for  it;  and  declared  he  woidd  not  revoke  .the 
.^Mgwnedirtfs,  nor  grant  a  proadmdo.  Alderman  Baekw€lF4 
xaae,  d  VtnuWS.  1683. 

Afterwards  other  orediton  petitioned  the  JLord  Chan* 
<t\\Qt  Six  G^9rgi  J^rim,  Baron  <of  IKm,  to  takeoff  the 
^iopeiBedeas,  and^to  renew  the  oomosission. 

Lord  Chaneellcr.  idojenew  the  commission ;  for  the 
4igfeement  .of  rthe  persiAMi  who  fint  petitioned  for  the 
-commission  cannot  pr^udice  any^other  oreditor  that  did 
<Nr  might  4x>me  in  and  eontribiite,  yea  though  there 
-eheuid  be bntone  snchcreditorfor^theipetition;  for  th^ 
.commission  is  expressly  in  behalf^  themsetyes  and  all 
iCther  oreditore.  A«d  the  commission  is  so  granted  mod 
cannot  be  otherwise,  so  as  the  f)etitioners  for  the  cons^ 
4nission  are  no  more  <x>ncemed  than  others,  or  any  othei^ 
^hat  shall  come  in ;  and  the  statute  that  gives  tMmti^ 
Miaiice  to  the  commission  when  the  baitknipt  dieth 
«iaketh  it  aIlone4is  if  the  baarkruptdied  not4  for  tbeogh 
lie  be  dead  yet  as  to  this  purpose  be  is  still  living. 

If  it  be  butTeoeiving  money  for  contribution  as  tb^ 
'didof  someof  the  new  petitioners,  it  is  a  dealing  witbitt 
the  words  of  the  statute.  And  in  fine  he  granted  A}x6 
i4commission,  S  CA.  Ca.  142. 

This  case  is  uninteUigiMe,  and  cannot  be  reconcUed 
with  the  presenrt  practice,  without  adverting  to  the  state 
of  the  banlcrupt  law  at  that  time. 

Several  of  the  creditors  at  that  time  petitioned  fo^t 
commission,  whose  debts  amounted  at  the  least  to  one 
hundred  pounds  or  upwards.  See  1  Vtd,  306,  fcc.  Other 
creditors  might  come  and  pay  their  contribution,  that  is^ 
Join  in  the  expence  of  the  commission.    There  were  no 
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dayt  fixed  for  the  proof  of  debts  before  the  4  and  5  Am. 
*.17. 

And  it  appears  by  tlic  form  of  a  notice  of  dividend 
given  by  Serjeant  Good hige,  p.  1 13.  that  the  oilier  crediton 
had  not  in  general  proved  llieir  debts  before  the  day 
upon  wbicbtbe  dividend  wasmnde. 

The  conimisMODei-s  in  tbat  cnsc  give  notice  tbat  we  do 
iDtend  and  appoint  to  meet  for  making  the  said  dividend 
oaFriday  the  6r6t  day  of  Heptember,  next  ensuing  by  ten 
pf  the  clock  in  the  forenoon  of  the  same  day  at  the  /nui 
Ckamba-  in  Guildhall,  London ;  and  bucb  creditors  as  do 
intend  to  come  into  the  said  commission  for  tbeir  respec- 
tive debts,  are  to  take  care  to  pursue  the  directions  of 
theaaid  statutes,  in  paying  in  their  contribution  money 
according  to  our  former  order  in  this  atl'air,  lest  they  be 
excluded  the  dividend;  and  they  are  also,  at  the  same 
time  and  place,  to  come  prepared  to  make  due  proof  of 
their  respective  debts.  Dated  the  ISth  of  Jugust,  Sfc. 
.  At  that  time  the  creditor  bad  no  interest  in  proviag 
bdbrea  dividend  except  to  prevent  a  su  persedeas,  bccauae 
there  were  then  neither  a  choice  of  assignees,  nor  a  cer- 
tificate to  sign. 

^    It »  impossible  to  understand  the  bankrupt  law  wittw 
out  attention  to  its  history  and  p 
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grant  tbe  usual  certificate  tbat  they  were  all  the  creditor! 
ivlio  had  proved. 

The  objeclioD  was  tbat  there  were  other  creditors  who 
ioteaded  to  prove. 

But  the  chancellor  said  there  was  much  reason  in  the 
^tgection ;  but  it  had  always  been  the  practice  to  super- 
cede the  commission  at  any  time  when  all  tbe  creditors 
who  had  proved  consented  to  it.  Eiparie  Duckworth, 
16  Fes.  416. 

Tbe  practice  in  such  cases  is  this :— -tbe  bankrupt  pre-  How  •«obi- 

mintonmay  lio 

lents  a  petition  stating  tbat  he  has  obtained  the  consent  superseded. 
>f  all  his  creditors  who  have  proved,  that  bis  commission 
(ball  be  superseded,  and  praying  that  it  may  be  super- 
leded. 

Tbe  creditors  sign  their  consent^and  tbe  commissioners 
tfter  examining  tbe  proceedings  certify  tbat  they  are  the 
mly  creditors  who  have  proved  under  tbe  commission. 
ror  that  certificate  the  three  commissioners  are  allowed 
be  usual  &e  of  one  pound  each. 

It  appears  tbat  Alderman  Backreelfs  case  was  the  first 
n  which  tbe  chancellor  actually  superseded  a  commission; 
lecause  it  was  afterwards  argued  before  Chief  Justice 
Uoli,  and  tbe  court  ef  King's  Bench,  tbat  it  could  not 
}e  done,  because  it  bad  never  beea  done  before.  Tbe 
x>urt  gave  no  opinion.  Bmuet  v.  Gantljf,  1  Show.  200. 
\W.andM. 

But  there  is  a  more  ancient  authority  upon  tbe  point, 
bough  it  does  not  appear  that  the  declaration  of  the  law 
vas  necessary. 

Iq  a  trial  at  bar  before  tbe  court  of  King*$  Bench,  it  w^ 
esolved— .  .   . 

If  there  be  once  a  petition  in  writing,  my  Lord  Chan^ 
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ivheo  a  new     etUot  may  grant  and  repeal  coromisaions  toiiet  fw&tm^ml 


meiwdes  an  need  not  a  new  petition  for  a  new  comHiiasion ;  but  waj 
supersede  the  old  comaaission^  either  for  the  miacainap 
of  the  commissioners,  or  incase  of  deaths  or  for  way  other 
reason,  and  may  grant  a  new  commisaion,  and  the  gitaU 
ing  of  a  new  commission  is  a  supenedeas  to  the<Ad  oa& 
HimiOHU  caUt  Freem.  270.  1680. 

But  this  I  conceive  is  only  true  when  the  party  b  tk 
same,  and  the  act  of  bankruptcy  is  the  same,  ao  that  tk 
aame  legal  power  and  authority  is  tcanafened  to  anotlMr 
aet  of  commissioners.  There  was  no  oertificale  at  tM 
time. 

With  that  distinction  this  authority  ia  recoodhUe 
with  what  Lord  Ekkn  has  frequently  held,  that  a  seooal 
commission  is  void  at  law  against  an  uncertificated  hsrie* 
rupt  See  2  Foil  145.  See  also  p.  259  of  this  toIobc^ 
where  the  subject  is  again  considered. 

wbM  Uie  Though  all  the  creditors  who  have  proved  uwMUit,  tit 


and  will  Doi      chauccllor  will  not  supersede  a  commtaaion  till  the  Imi* 
rupt  has  surrendered*    Erparte  Jbner,  11  Fts.  409L 

Or  he  will  not  supersede  the  commisaioD  upoa  sadi 
consent,  whilst  the  bankrupt  is  under  oonNDitment  fir 
not  having  answered  to  the  satis&ctioa  of  the  oooaii- 
aioners.    Exparte  Btan^  17  Fei.  48. 

But  the  chancellor  will  supersede  the  oomaivoi 
before  the  bankrupt  has  surrendered,  if  it  appeantkit 
be  has  been  prevented  from  surrendering  by  igi^ 
ranee,  mistake  or  accident,  or  where  there  wai  loti 
wilful  intention  to  refuse  obedience  to  the  coBBiaiinoa 
Exparie  Lavender,  1  Rou  35.  and  ExpmrU  Hoflm  \ 
1^1^,228.1813. 

Lord  Hardmcki  states  that  under  auch  circuiDitaiC<* 
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fjOrd  Macclesfield  in  more  instances  than  one  did  super* 
Bede  a  commission  of  bankruptcy,  in  order  to  prevent  a 
prosecution  for  felony. 

And  Lord  Hardtancke  mentions  the  practice  with  ap- 
•  probation*     Exparte  Wood,  1  Jik.  22^.  1751. 

Upon  a  petition  to  supersede  a  commission,  the  chan-* 
cellor  will  require  the  proceedings  to  be  produced. 

The  bankrupt  petitioned  Lord  Harduicke  that  a  com-  Caveitfs. 
mission  might  not  be  sealed  against  him,  because  he  was 
not  a  trader.     Lord  Hardwicke  said,  be  did  not  approve 
of  caveats  against  commissions,  and  he  hoped  that  that 
would  be  the  last  instance. 

And  he  ordered  the  commission  to  issue,  and  that  the 
commissioners  should  proceed  in  it,  except  that  they 
should  not  issue  any  warrant  to  seize  his  effects  or  summon 
him  to  surrender,  and  that  the  trading  should  be  tried  in 
an  issue.    Expartt  Parsons^  1  Jtk.  73. 1746. 

But  after  a  commission  had  issued,  and  before  it  was  The acGodiciu 
opened,   the  bankrupt  petitioned  Lord  E/don  that  it  commissioncn 
might  be  superseded,  upon  his  affidavit  that  he  had  com-  '•^"*^- 
mitted  no  act  of  bankruptcy,  that  he  did  not  owe  the 
petitioning  creditor  lOO/.,  and  that  he  was  solvent. 

The  chancellor  refused  to  supersede  the  commission, 
or  to  direct  an  issue,  or  tostay  any  proceeding ;  but  said  if 
(they  were  dissatisfied  with  the  adjudication  of  the  com- 
missioners, they  might  immediately  present  a  petition; 
that  the  court  was  always  open.  Exparte  Stokes,  7  f^eu 
405.  1802.  He  decided  the  same  in  Exparte  Hague, 
1  Mose,  IdO.   1810.  and  in  Exparte    LancheUer,  17  Fee. 

'512.1811. 

But  after  the  adjudication  upon  the  petition  of  the  AaTerttVnwai 
bankrupt  to  supersede  the  commission,  and  in  the  mean 
time  to  suspend  the  insertion  of  the  advertisement  in  the 
Gazette,  Lord  Eldon  thinking  there  was  no  act  of  bank- 
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Stipeneiled 
before  adjn- 
dicaiioo  if  all 
the  creditor! 
oooaenU 


Sapnueded 
after  one  trial. 


Saperteded 
v.th  oottts. 


Sefeattthe 
eertificate. 


ruptcy  proved  upon  the  proceedings,  suspended  the  id- 
vertisement,  and  ordered  another  affidavit  of  the  act  of 
bankruptcy  to  be  produced,  and  that  being  unsatisbctoiy 
be  ordered  the  commidBion  to  be  superseded.  JSipsiir 
Faster,  I  Ro$e  49.  ISll. 

The  same  petition  was  presented  aflerwards^  but  tlie 
creditors  there  consented  that  the  commission  should  be 
superseded.     Exparte  Proston,  1  Ro$e^  259*  1812. 

But  upon  a  petition  by  the  petitioning  creditor  and  tiie 
bankrupt,  that  the  commission  might  be  superseded 
before  the  commission  was  opened,  upon  an  affidavit  bf 
the  bankrupt  that  all  his  creditors  consented^  the  cooh 
mission  was  superseded.  Exparte  Trigmood,  Marck  i7< 
1818. 

The  bankrupt  had  presented  a  petition  to  have  hii 
commission  superseded,  he  had  also  brought  an  action  of 
trover  against  the  assignees,  in  which  action  be  sue* 
ceeded.  He  presented  another  petition,  which  was  opposed 
by  a  request  for  a  new  trial.  Lord  Eldon  observed,  that 
when  the  bankrupt  has  defeated  the  commission  by  aa 
action,  it  is  too  much  to  expect  of  this  court  that  he  shall 
be  compelled  to  try  that  action  over  again.  The  com* 
mission  was  superseded  with  costs,  and  the  costs  of  both 
petitions.     Exparte  Dick^  1  Roh^  51.  1811. 

When  a  commission  is  superseded  after  an  issue  to  tij 
its  validity,  if  that  is  found  for  the  bankrupt,  the  petition* 
ing  creditor  will  be  directed  to  pay  all  the  costs  both  at 
law,  and  of  the  applications  to  the  chancellor.  ExptfU 
Guhton,  1  Atk.  139. 1753. 

Where  all  the  creditors  had  released  the  bankrupt,  who 
petitioned  to  have  bis  commission  superseded.  Lord 
Hardwicke  refused  for  his  sake,  because  it  would  defieit 
bis  certificate;  but  directed  that  he  should  stand  in  the 
place  of  the  assignees  to  get  in  the  remainder  of  the  debts 
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OD  giving  them  a  proper  indemDity.  Expnrte  Leavtrland^ 
\  Atk.\ib.  nb\. 

Bullock^  who  had  heen  convicted  of  a  capital  felony  in  Bankrapi 
concealing  bis  property  as  a  bankrupt,  petitioned  to  have  csDootbc 
his  commission  superseded,    because  the  act  of  bank*  ^^*^* 
ruptcy  was  proved  at   the  opening  by  a  creditor ;   but 
Lord  EUton  held  that  being  attainted  of  felony  he  could 
ttot  be  beard  in  a  court  of  law  or  justice.    Exparte  Bui'' 
dock,  14  Fe$.  452. 

The  conunission  may  be  superseded  after  the  bankrupt  M«y  be 
has  obtained  bis  certiCcate,  upon  the  petition  of  a  ere- after  cenia- 
iditor;  but  where  he  had  knowledge  of  the  commission^  ^^* 
and  the  chancellor  could  not  have  superseded  it  without 
a  trial  at  law  upon  the  sufficiency  of  the  act  of  bank- 
Tuptcy,  dec.  be  refused  to  supersede  it  after  the  bankrupt 
bad  obtained  his  certificate*     Eiparte  Moutcy  14  Fes,  GOtL 
1808. 

If  the  act  of  bankruptcy  was  committed  after  the  great  ComminkA 
teal  was  affixed,  and  if  the  commissioners  have  met  and  tiered,  if 
qualified  by  taking  the  oath,  the  teste  of  the  commission  J^™****IJ2^ 
cannot  be  altered  ;  but  the  chancellor  upon  petition  will 
order  that  that  commission  shall  be  superseded,  and  that 
a  new  one  shall  issue.    Exparte  Thwaites^  13  Fes.  325. 

The  executor  of  a  bankrupt,  unless  the  commisiiion  The  property 
against  his  teslator  has  been  superseded,  cannot  take  out  a  ufi^tedunk- 
cooimission  of  bankrupt  for  a  debt  due  to  the  testator;  ^^ 
for  such  debt  vested  in  bis  assignees,  and  omsequentiy 
tlie  executor  is  not  entitled  at  law  to  be  the  petitioning 
creditor. 

But  this  being  superseded  for  defect  of  form,  as  there 
waa  no  doubt  as  to  the  act  of  bankruptcy,  Lord  ifamt 
#wftrallowed  the  costs  of  the  supersedeas  only«  butsaid  it 
would  have  been  otherwise  if  the  act  of  bankruptcy  bad 
been  fuUy  proved.  Exparte  Chadmn,  I  Jik  100. 1740* 
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in  a  cane  where  an  uncertificated  banktupt  carried  • 
trade  for  four  years,  and  made  conaidei^ile  profit  ol 
died; 

Lord  Camden  thought  as  this  was  done  by  the  assot  if 
the  creditors  under  the  commiasioD^  that  the  anl 
creditors  bad  a  gfeater  equity  to  be  peid  by  the 
nistrator*  and  decreed  that  the  sabaequeiit 
should  be  preferred  to  the  commiaaioii  crediton^  oit  If 
the  effects  possessed  by  the  adminiatimlor,  and  tfait  Ik 
surplus  should  be  paid  to  the  asaigiieeab  IVM^iiM  % 
GUley,  Amh.  690. 1766. 

Lord  Elion  has  expressed  great  doubts  lespcetimii 
law  of  that  case,  in  Expmtt  Mwrtim^  15  VtM.  114  IM 
In  which  he  held  that  a  joint  oommiaaioo  afler  a  sepsniK 
commiision  against  an  uncertificated  faeokrapt  va 
toid. 

It  is  probable  when  an  uncertificated  bankrupt  dio 
possessed  of  property,  either  real  or  peisooalp  thst  to 
assignees,  if  they  claim  it,  will  be  held  entitled  toitcticr 
it  against  all  other  claimants. 
Chntcyaaees  Lord  Eldom  will  not  supersede  a  commaasioD  npsa  tk 
*"*~    petition  of  the  bankrupt,  unksa  there  are  affidatits  ti 


the  bankrupt  has  joined  in  or  confirmed  all  the  ooncT 

ances  made  by  the  assigneea.    Egfwta  Mibmt^  Jtuf.  U 

1812. 

A  cwuiiMiutt       Where  there  has  been  a  separate  cominiastoii  smI  p 

9ttS^%  mder  ceedings  under  it,  or  where  the  bankrupt  has  oMsitf' 

it  loifoittidcd.    1^  jg  certificate,  and  there  is  afterwarda  a  joint  romsiigi^ 

which  the  chancellor  thinks  will  be  more  coodvdisiB 

the  general  interests  of  the  aeditoia,  to  protect  vfailki 

been  done  under  the  first  commiaaioQ^  and  at  the  Mat 

time  to  give  operation  to  the  joinl  commisaioB,  he  fl 

order  the  commission  and  proceedings  to  be  broagbt  v0 

the  secretary  of  bankrupts*  ofiKcc^  and  theie  to  be  ii* 
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yonnded.  BsipaHe  RowUmdton  in  the  matter  of  Aneell, 
1  Ro§e,  416.  1813^  ExparU  Tobin^  ibid,  4ai.  1  Fa,  and 
JBea.  SOS. 

Ifihe  coBts  of  miperaedtog  a  commission  are  to  be  paid 
by  the  petitieaing  creditor  and  the  solicitor,,  the  person 
against  who»  the  conimission  issued  may  proceed  against 
both  jointly,  or  each  separately.  Expapte  Bishop,  8  fViw 
333. 

The  chancellor  now  exercises  a  discretionary  jurisdic* 
%io»  with  respect  to  superseding  comoMssions^  as  li^ 
thinks  will  best  promote  the  justice  of  the  case,  and  upon 
terms  and  conditions,  which  will  be  most  consistent  witb 

Ihat  object.    So  upon  the  petition  of  the  party  against 
whom  there  ia  a  commission,  be  frequently  auperscde^ 

it  upon  condition  that  he  shall  bring  no  action. 

53Gea  IILc.  109.  ISIS. 
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ENGLAND. 


It  may  be  proper  tagive  a  short  account  of  this  statute 
10  far  as  it  is  connected  with  the  bankrupt  statutes. 

The  object  of  this  statute  i«  to  relieve  every  person  from 
imprisonment,  who  gives  up  all  his  property;  except  hi» 
wearing  apparel,  bedding,  working  tools,  implements^ 
and  other  small  necessaries  not  exceeding  in  the  whole 
Ibe  value  of  twenty  pounds. 

it  enacts  that  every  person,  who  has  beeii  a  prisoner 
for  debt  dViring  the  space  of  three  calendar  months  or 
more,  may  petition  the  court  erected  for  the  purpose  tO) 
be  discharged,  upon  giving  up  aH  his  property  of  every* 
kind,,  except  as  stated^ 

The  court  shall  appoint  an  assignee  to  whom  all  tfie 
insolvent's  property  shall  be  conveyed*  He  shall  sell  it^ 
and  the  produce  shall  be  divided  among  the  ceeditO(rs» 
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Besides  that  the  <)ebtor  shall  enter  into  an  exprm 
engagement  that  he  will  pay  so  much  of  his  just  ddbis 
and  demands  of  bis  creditors,  as  shall  not  be  paid  out«f 
the  estate  and   eflects  conveyed  to  the  assignees,  tad  t 
judgment  shall  thereupon  he  entered  inthecHNirtagaioit 
the  prisoner  in   pursuance  of  such  agreefoeot;    wkid 
judgment  may  be  executed  against  the  future  estate  asi 
effects  of  such  prisoner,  and  shall  bind  his  aas^s  id  fke 
bands  of  his   heirs,  executors,  and  ndministnitorB^  ftr 
the  full  amount  of  the  debts  and  demands  of  his  crediton 

X. 

remaining  unsatisfied. 

If  the  prisoner  acts  fairly  and  honestly,  then  he  w9 
be  discharged  from  prison,  and  bis  person  will  be  pro* 
tected  from  arrest  for  all  the  debts  specified  in  the  9ch^ 
dule  annexed  to  his  petition. 

The  statute  contains  a  great  many  regulations^  which 
it  is  not  necessary  for  me  to  enumerate. 

It  is  not  stated  bow  this  act  shall  operate  upon  the 
bankrupt  statutes,  except  only  that  an  uncertificated 
bankrupt,  who  is  in  prison  for  a  debt  which  might  hife 
been  proved  under  his  commission^  shall  not  be  dischar;^ 
by  this  act,  unless  he  has  been  detained  in  prisoo  (^ 
years.    Sec.  38. 

A  creditor  must  also  hare  a  dividend  upon  an  annuity, 
as  if  the  prisoner  had  become  bankrupt. 

These  are  the  only  two  instances  in  which  bankmptct 
is  mentioned. 

Atader  then  who  has  been  in  prison  three  mooAf 
may  no  doubt  petition  to  be  discbai^ged  under  this  sH- 
tute ;  but  there  is  nothinsr  to  preclude  any  of  bis  crediton 
who  have  a  sufficient  debt  or  debts,  to  sue  out  a  coo* 
roissfon  at  any  stage  of  the  proceeding; 

Such  cases  will  probably  soon  oceor,  and  sereral  qoe^- 
tions  of  law  will  arise  upon  tbem,  which  it  will  not  be 
necessary  for  me  to  discuss  at  present. 
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IRISH  STATUTES. 

THE  ABKID6MBNT  OF  IftlSH  STATUTES  SUBSEQUENT  TO 

11  and  12  Geo.  III.  c.d. 

By  the  17  and  18  Geo.  IILc.  45.  s.  9. 

If  a  certificated  bankrupt  becomes  a  bankrupt  a  second 
time,  and  shall  not  satisfy  the  demands  of  his  creditors, 
the  property  which  he  shall  acquire  after  the  second 
bankruptcy  shall  be  subject  to  all  his  debts  contracted 
after  the  time  of  his  having  first  become  a  bankrupt. 

17  and  18  Geo.  III.  c.  48. 

The  bankrupt  shall  have  no  benefit  from  the  former 
act,  unless  be  shall  have  kept  honestly  and  fairly  a  book 
of  all  his  dealings  and  expences  in  house^keeping ; 

And  shall  have  made  an  inventory  of  all  his  eflfects  once 
in  two  years. 

How  members  of  parliament  are  to  be  proceeded 
against  before  they  are  declared  bankrupts. 

19  and  20  Geo.  III.  c.  2d. 

A  place  may  be  appointed  by  the  Lord  Chancellor  of 
Ireland^  where  the  proceedings  of  commissioners  of  bank- 
rupt may  be  deposited  for  the  inspection  of  persons,  who 
have  a  right  to  inspect  the  same. 

If  first  dividend  not  made  within  twelve  months,  nor 
the  second  within  eighteen,  the  commissioners  may 
summon  the  assignees ; 

And  may  examine  them  upon  oath,  and  if  they  have 
not  lodged  the  money  as  directed,  but  shall  have  kept  it 
in  their  bands  for  twenty-one  days,  they  shall  detain  ten 
per  cent,  out  of  their  debt,  and  if  it  cannot  be  detained  out 
of  iheir  dividend,  it  shall  be  recovered  as  directed  by  tb^ 
act. 
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If  debtors  to  the  liankrupt  do  not  pay  the  assignees 
within  three  months  after  the  date  of  the  coniniissioD, 
they  shall  pay  the  debt  and  ten  percent,  after  demand. 

In  suing  for  a  debt  not  exceeding  SO/,  the  assignment 
enrolled  in  the  bankrupt  office  shall  be  conclusive  evi- 
dence of  the  commission. 

A  ci*editor  of  a  bankrupt  shall  produce  an  account 
ftigned  by  himself,  and  shall  swear  to  it. 

'The  clerk  to  tl>e  commission  shall  take  the  oath  pre- 
scribed for  the  faithful  discbarge  of  his  office. 

The  messenger  not  to  act  as  clerk  to  the  commission  ; 
he  shall  take  the  oath  prescribed. 

A  creditor  abroad  may  sue  out  a  commission  in  the 
manner  directed. 

Members  of  parliament  becoming  bankrupt,  if  they  do 
not  satisfy  all  their  creditors  to  the  full  amount  of  their 
debts  within  six  months,  their  seats  may  be  declared 
vacant,  and  they  shall  be  incapable  of  being  re-elected  till 
their  creditors  are  so  satisfied. 

The  commissioners  of  the  great  seal  may  hear  peti- 
tions and  motions  in  bankruptcy. 

30  Geo.  III.  c.  23. 

The  two  first  sections  of  17  and  18  Geo.  3.  c.  49.  are 
repealed  respecting  books  of  accounts.  But  no  bankrupt 
shall  be  entitled  to  a  certificate  unless  it  shall  appear  to 
the  commissioners  that  he  hnth  kept  fair  and  regular  books 
of  account,  such  as  a  trader  ought  to  keep. 
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Cfoss  v.  Fox 669 

Crosby  vXroach.. 125 

Ciosley,  exparte  • .  ^ 626 

Ctomaetf  exparte. «229 

Cramp  V.  Bame 7 


Carrie  v.  Child page  678 

Cust,  exparte 542,  547 

D'Aguila  V.  Lambert. .  • .  402 

Dally  V.  Smith 9 

Daniels,  exparte 514 

Darby  v.  Smith 170 

Davis  V.  Boucher 364 

Davison  v.  Butler 690 

Day,  exparte 494 

Death  v.  Serwonters 611 

Deeze,  exparte  345,  349,  354 

Degols  V.  Ward •  332 

De Leira  v,  Edwards. ....  338 
Descharmes,  exparte. ...  714 
Demainbrey  v.   Metcalf  336, 

337,338 

De  Tastet 303,  316 

Devon  v.  Watts • ..  107 

Dew,  exparte 505 

Dick,  exparte 732 

Dickenson  v.  Foord 65,  67 

Dickson,  exparte .697 

Dillon,  in  the  matter  of. .  560 

,  exparte •  713 

Dixon,  Assignee   of  Battier  v* 

Baldwin 416 

,  exparte ,194 

Dobson,  exparte •  713 

Doddesworth  v.    Anderson  15 

Dorvilliers,  exparte 695 

Downes,  exparte 324 

Drake,  exparte 541 

Drinkwater  v.  Goodwin. .  352 
Duckworth,  exparte ....  729 

Dudley  v.  Vaughan 72 

Dumas,  exparte  358,  359 
Duncombe  v.  Walter. . .«.  74 

Dunaz,  exparte 695 

Dutton  v.  Morrison     160,  301 

V.  Solomonson.  ...413 

Dtttch  V.  Warren     485,  487, 

493, 495, 497 
Dyson,  exparte.. .292 

Earle,  exparte •  .617 

East  India  Company,  exparte 

493, 495,  497 

Echardt  y.  Wilson 97 

£^ie  T.  Davidson 2M 


;  ».  Buckliouse 2fi7  iitay 

Esldglii  exparte 478  Crecii 

Atlow,  exnart 711  (>r.  II. 

nuiuon  V.  bonnet OK)  (i  msv. 

Fawdl  T.  Heelis. ■fiW  Cro-s 

Fdl,expane 288,  :ilO  (iruve 

Pcntoo  r.  Pcmreoii -lift  Giiist< 

Fmwick,  eximrte 01)5 

TwH  T.  Bellamy  ....  («,  |:J7  IIhr.. 

».* Taylor  2(;3,2Ua,  21)4  Ilaiuh 

FindaD,  expnrte •(;!<!  lluik' 

Fitniirr.  Gwillim :ir>7  n:>ll, 

Fletcher  v.Bulliiirxt 7111  ll.iin.' 

Fthitain,exparte '2tit\ 

FtoiwrT.  Herhtit  ..215,  Wi8 

Flaqmoiv,  exjiarte a&8 

Fooid,  expnrte iH 

Farter,  MpartL'.. 72.  15:),  7:12  ll:iinii 

FoWler  V.  PiulK*t     S2.  ri.->,  i?  IIhiiU. 

Ftadoft  V.  U^vomhiro  ;>5I, 

352 

F^  T.  Hanbiiry 2-12,  4(W 

FhtBcis  V.  Riicker (hb  

Fniak.  czparte 4<)0  lLin>< 

Ftae^D,  exparte...  2:ili,  m(i  llnnw 

Fknv.Wnj 412  Harhi 

'  ^  HnnI* 

CMiacr  T.  Skinner. ...  220  Harm 

.2-1 T.  Cnltnan....   350 

■  l'[''    '  -je^parte ^8  Ili.rmi 
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H«Bwe11  V,  Hunt  page  400,425 

Havaril,  exparte 030 

Naviluiid  V.  Cooke (;70 

Huwkes  V,  Sauii(ler8 05 

HaydeQ,  exparte...  204,  260 

Huyes,    exparte 204 

Hay  ward,  ex  pa  ie 2t)2 

Heathcote  v.  t'rooksh<iiikb552 
Heirof  Cuiiiioii  v.  Tack..  •>2(i 
HeiidersoD,  exparte..   17,  308 

Henecy,  exparte 517 

HCiiry  Lanoy  Hunter,  exparte 

541,  543 
Heskerson  v.  Wc>odbiids<:e  598 
Heylor  v.  Hall  14,  (;t>,  07,72 

Hewttt  V.    Mantel (84 

Heirii  V.  Mill 120 

Hig;g^inbotham  v.    Hohite   1(5 

Hill  V.  Reeves. 097 

• ,  ex  parte..  5 10,  517,  519 

Hintou*!)  Case 7l'0 

— — ,   ex  \  'arte 5'25 

Hinde  v.  White  house.. . .  i>92 
Hitchcock  V.  Seilj^ewick.     2.i 

Hoare  v.  Parker ;:38 

Hodf^s  n,  expu  te. ..2('5,  2i>7 

v.PelL...  0;]5,  0:^,6 

'  V.  I  ong 408 

Hoff'iiiaii,  ex   arte C57 

Holland  V.  Calllford....    527 
Holroyde  v.  Gwynue  57,    172 

HoUt  V.   Powiiai 410 

Hooper  V.  Chapiiutn. . .  •   671 

V.  Smith  95,  l(K3, 104, 

1   9,   140 

Hopkins,  exparte 7'iO 

V.  Ellis 01 

Hop kinson,  exparte. ...  •  090 

Horn  V.   Bake KiO 

Horsey'*  Ca.se 251 

Houle  V.  Baxter 047 

Hosey,  ex()arte (>95 

Houghton  V.  Matthews. .  32(i, 

352 

Hovil  V.  Parke 404 

Howard  v.  Jennet 34 

Howis  V.   Wio^in8 003 

Hubbard,  exparte 290 

Hughes  V.  Kearney....  390 

Hull  V.  ^ 74 

Humphries  V.  Coggan..   0(5 
Hunt  V.  Ward 403 


Hunter  v.  Berkley.. .page  342 

V.  Beale 403 

,  exparte...  544,  032 

Hurry  V.  Mangles 396 

Hubsey  V.  Feddall 681 

Hylliard,  exparte •  •  80 


Inglis  V.  Ibherwood 409 

V.  Grant..  27,  40,  130 

Isbeston,  exparte. 6l9 

Ja<  kson  v.  Irwin 173 

,exparte  309, 323,  534 

Jackniun  v.  Nightingale..     08 

Jacques,  ex(  arte 713 

James,  exparte 694,  703 

Jauson  V.  Wilson 078 

Junnan  v.  Woolloton. ..  •  1(39 

Jeftsv.  Smith 04 

V.  Wood 473 

Johns,  exparte 548, 549 

Jones  V.   Dwver 173 

,  exparte.  180,  512,  730 


-  V.  Pearle 


341 

Joseph,  exparte. 202 

V.  Ornie 047 

Jour(^luine  v.  Lefevre  300,  679 
Joy  V.  Campbell ....  171,  173 
Judine  v.  Da  Cossen 58 


Keay  v.  Rigg 084 

Keatchman  v.   Beyer. . . .  085 

Kendall,   exparte ;S05 

Kennian  v.  Tarrante 0S7 

Kensington  v.  Chandler..  10& 

,  exparte  297,  296 

204,335 

Kerner  v.  Smith 8 

Kettle  V.  Hamond 5 

King  V.  I  eith 450,  498 

V  Eggiuton 478 

,a'isignee  of  Longman  (81 

V.Duncan........   181 


,  exparte.. 214, 224,  31 1, 

495,  r.26 

V.  Ferrybridge 50 

King  V.  Alderley.. 78 

Kinotkv.  Craig '362 

Kinnersley  V.  Orf)P 103 

Kirk  man  v.  Shawcrons*.  •  •  388 
Kitchin  v.  Campbell  ....  68 1 

Kittear  v.  Rayneb  ......   ( 5t 

Kuott,  exparte 179 


Langfoot  V.  Tyler    302  Maltb; 

Lsoyon  v,  Blanchard  ■ . .  .057  M^irtii 

Isrender,  ex  parte 700  — 

lAriev.  Philips 28,  :J2  iMiirsh 

Iaw  V.  Skinner lU:i,  105  Marsli 

— ,expBrte <i!)3  Msrlii 

Layton,  exparte -1'2, 009  31iirtii 

Lmvedand,  ex  parte T-'M  Miirlm 

Le  Coinpte,  evparte 702  Mitish 

lee,  exparte..    aWi,  5K>,  (!2:>  Wurlii 

—  T.  Lopes 717 

Leeds  Bank,  exjiarte SSI  Mi.tlie 

Lcera,  expartt ■'>t)0,  050  ni;iste 

Leeke,  e\ parte -iV.-l  'S\i\x;\\ 

Lefebvre,  exparie GOO  ni^.yo 

Idtch,  cxpartc 404  Mu}(i< 

kficeater,  espartc 20il 

Lempriere  v,  Paslej' UiO  Mcur, 

l«Ti,  expHrte.  •  ■  • 03  ?^1eii:;l 

Lewisand  Potter,  in  the  uial-  K-.'-W^ 

terof 4R1  Meiii.i 

^-^— ,exporte COti 

Lickbarrow  v.  Mamn ....  405  Metca 

iJDdtT.  W'ridit 414  Mevin 

Linghun  t.  Uig^s KXi  3M'i  v 

LiDging  V.  Couiiii); ('07  Mills 

CintoD  V.  Bartlett 100  , 

lingwood  V.  lilude (0  Milne 

I.tTcaey  V.  Hood 172  Milwa 

llojd.  expnrte  500,  501,  582,  Miuet 
5S3 

I^Uh  ezparte 537  Mitch 

■M^erT.  Savage  518,  521,  Mitfoi 

523, 531  Moore 
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Murphy  io  the  matter  of  220    Fayler,  exparte paf^  332 

page  473,  518  Pease,  exparte  350.  377.  361 

Mutrie,  exparte 132     Peek,  exparte 687 

Perkiiiw.KemplaDd 702 

Napier  v.  Schneider  ....  65«     Perry  v.  Bowet 162 

Naisli  V.  Tstlock 721 ,  exparte 482 

Naylor  v.  Mauglea 388  Pettit  Scott  v.  Pettit. . . .  415 

Neute  V.  Bail 400     Philips  v.Shaw 481 

Nesbitt,  exparte 3S7    ■  v.  Dicas 200 

Newton  T.Trigg H,15     t.  Aailing 580 

V.  Chantler 122  Pinkerloci,  exparte.  .272,  297 

Newman  v.  Martin. .  134,  137 v.  Adam 445 

Nichols,  exparte 201  Pine,  ex  pane.            ....  543 

Ridi»l»on  V.  Chai-inaii..  389     Plumm.r,  expiirie 713 

Ni^htiiigalev.  DLvisme..  084     Piriev.  Minet 070 

Nixon,  exparte. 479  Preston,  exparte  29,  32,  211 

Hordenv.  James 1^0  222 

Norton  V.  Shakespearr,. .  198  Prescott,  exparle.. .   180,  190 

Korrls  V.  Wilkinson 332     Pule^ton,  exparle 234 

Northey  v.  Field   410     Prnston,  exparte 732 

Nunn,   exparte 328 

Nutiall,  exparte. 281  Radford  ».  Bludworth...     81 

Nutt,  exparte 33     Kaikes  v.  Poreau 48,  52 

Radniore  v.  Gould UG5 

Oakley,  exparte 554  l!:llll^lK^tlozllv.Uwis  150,  447 

Ockenden,  exparte..  347,  349     ■ -,    exparte. ...  709 

Of;lr,  exparte 220     Hattray,  exparte 091 

OUIkiiow    exparte 2(i4     R a wsoii,  exparte 202 

Oliverv    Ames  ....  097     Read,  exparte 098 

Oppenlieim  v.  Itussell...  413     Reeve, exparte 511 

Orlebar  v.  Fletcher 327     Rex  v.  Cole 10 

Ormerod  V,  Tate 386    ■ v.  I'uiiciion         ....  000 

Orfwrnv    ChuTdimriii. ..  578  llitliardsoii.  exparte  113,  535 

Oursel.  cxporlt.         358,359  v.  Bradshaw37, 38 

Owladev.  Perclinrd....    0(18  v,  Goodwin..  260 


P^e.  exparte 193,  194  v.  Richardson  412 

Pnget,  exparte 420  Rice  Vaiighan's  Case. ...  254, 

Paley  v.  Field 581  632 

Parrj,  e-i parte 3|1     Ridge,  exparte Jfll 

Parr.  cxpHrte 314,  470     llig  v.  Willmer 083 

Parke  ».  Eliagon 378     Rlii^i.c-iparte      546 

Parker  V    Norton..  408.  502     Roberts T.Teasdale 141, 

.exparte    543  147 

ftirquet,  exjwrte 097  Robertson  v.  Liddell   56,   07, 

Patslowv.Deurlorel78,  6G0,  72 

061,602,003     Rolfcv.Caston 005,011 

Parwiiis,  espaite 731  Rom,  exparte.  1S3,  184,  558 

I^tmanv.Vaughmn....,     12     Rosev.Green 81 

Pattenon  T.  Ta*h 338    Roundv.Drde.. JOS 
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Rowtandson,  iti  matter  of 

A  i:ceil pHge735 

RowLitidsuiiyexparte  252,253 

532 
Riiffin,  exparte  280,  288,  292 

293, 2i>7,  ;no 

Rushworlhv.  Hod.^n....  242 

RuNsell,  exparte 181 

Ru(».sel  V.  Uussel.. .  330,  331 

070 

Rustfo'th  V.  Hatfield 3iS8 

Riisliivorth,  ex  parte 581 

Rush  V.  IJuktr 088 

*-^^ —  V.  Coo|>er \l^7 

Ryuwicke,  ex  parte 592 

Sadler  and   Jack^^oii.   exparte 

272   290 

IPaltv.   Field 458 

Salaiiions  v.  Ni.^siii..  405,  407 

Salte  V.  Meld 458 

Saiidou,  exparte....  237,  255 

Sanby,  expaite. 550 

Sandesoii,  exparte 205, 

387 
Sarratt  v.  Austin       590,  €04, 

024 
Saunderson  v.  Rowles. ...     11 

Sc^arth,    exparte 223 

Scotland, iJa Ilk  of  v.  Jones 

(99 

Scott  V.  Franklin 38:3 

— -,  exparte 482 

Scudamore,   ex|  arte. . . .    115 
Seddon,  exparte  000,  01 1 ,  023 

Sallas  V.  Dawson (90 

Sermon  v.  llankey 52 

S«pgeant,  exf>artf,  in  the  mat- 
ter of  Bunonii^h..,  o80 
Shank,  exparte. . . .   347,  349 
Shaktbhaft,  exparte....    503 

Sharpe,  exparte (i90 

Shnttleworlh,  exparte...   043 

Simpson,  exparte 313 

Singleton  V.   Butler 118 

Skipp,    exparte 512 

Sloveld  V.  Hughes 395 

Slubey  v.  Htywood  394,  410 

Small  V.  And  ley 89,  ^0 

Smith  V.   Fiekering 448 

V.Mills €82 


Smith  T.  Goddard  ..page  462 

V.  Barclay 500 

exparte  152,  310,  4Sh 

037,638 

■  V.  Tracy 75 

V.  Payne....    114,   118 

-  V.  Smith 310 


Sneev.  Prescot 399 

Snook  V.   Davidson 356 

Spears  v.  Hartley 3^ 

Spurling,    exparte 483 

Squire  v.  Johns 6 

SUinesv.    Plank 531 

Stamford  F.  S.,  exparte     530 

St.  Barbe,  exparte 549 

Stedman  v.  Marti nnant..  050 

Steers  v.  Lashley 514 

Sterling,  exparte. 386 

Steveubon  v.  Wood.. ....  462 

Stokes,  exparte..;  •  •  • .  59,731 

Stratton  v.  Hall 526 

Stratfield  v.   Halliday....  3l)8 

Surtees,  exparte 314 

Suttun,  exparte 557 

V.  Weeley 161 

Swayne  v.    Cnimmond. .  083 
Sweet,   Assignee  of    Card   v. 

Pym 409 

Sydebothaui,    exparte...  %  17 

Tait,  exparte 300 

Tampliu  v.  Dii^gens. ...  •  449 
Tappenden  v.  Burgess...  97 
Taylor  v.  Fields 289,  294,  296 
Thackeray  v.  Blackett. .  •  653 
Thistlewond,  exparte. . . .  7tl4 

Thomas  v.  Popham 103 

v.  Rideinjr 080 


Thompson  v.  Freeman  1 1 8, 1 19 

Thomas  v.  Day 242 

Thompson  v.  Councell..  688 

,  exparte  201,  512 

Thornton  v.  Dallas. 201 

v.  Hargraves. .   124 

Thori>e  v.  GoculalU.  073,    86 

Thwaites,  ex^>arte 733 

Titner,  exparte 194 

Tinson  v.  Franci* tiS 

Tobin,  exparte •  785 

Todd,  exparte. iA 

Tooke  v.HolliQgftworthd53,3G0 
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TouMaiDtv.  Martinnant p.&77  Wheatley,  expaTte..paffe  543 

tiU,  <t33  Whiiwill  v.  Tlion,pBoii!-2,  113 

Trevisv.  Townseiid 572  Whiiaker,  ex^HMe. . . ..  ■  lUO 

Tribev.  Webber 7B     Wliitbreud,  tx|i«rte ;  35 

Trifjwood,  es|>aite 732  Wiiiteheud  v.  Vaugliuii. -.  :.5I( 

TroiiKhton  v.Citley....    734     White,  ejiparte 196 

Tucker  V  Ca-h  ....  105     WhrnhoiiK;  v.    irot =93 

Tully  v.Sparke848(.5lti,  C8I  Willocks.  exc;irt.%..  501,  5<)5 

Tupper,   esparte 34     Wiidmau.  tXjiune •:Q3 

Turner  V.  Kicliardwn.  • . -719    WilkiiiMU,  expaitt- 4412 

,  ex|«rtt  . . .  .578  579.  W  ilkiiis  v.  (  ar...i.  ha.  i . .  JJMi 

Twiss  v.  Mu»«ey SJiS     v.  Ca-ey4-l!.  44*,  444 

Twyne's  Law Si,  103  Wilhti  v.  Frefu>i.»4  .1,-U2,44(i 

Willett  V.  Cluiiitbtrt^ 20 

Vdwiq  V.  Oliver. 91      William^^on.  ex^arte 2(i 

Utterson  V.  Vernon  491,  493,     Williaina v. Stevrns (.75 

498    . v.Kifiiler " !» 

V.  Num.  17, 1S7,  158 

Valentine  v.Vaughan 15 ,  ex|tarte  .  ..;)IU,293 

Vanderzee  V.  Willis 357     Wilson  v.  Dtuison ai7 

Vanderheyden  v.  del'oiba  598 ,  CKparte  20,  C50,  <!95 

Tauxban  V.  Martin 079     v.  Ponlioii fiSl 

Vernon v.Hankry 52,4(10,467     and  Day..    .  91,10.3 

Vere,  exparte 563     v.  lialfi.ur 127 

Vinerv.  Cadell 34  Winterv.  KtfH-lim;in          (>85 

Vf^uel,  exparte 202  Winchester,  eKparte517,  &25, 

703 

Wackerbnrih.  exparte...  052  Winemau  ▼-  Carboiiell... .  321 

Wadhain  v.  Marlow 719 v.  Vaodejjul . ...  ;i98 

Wagi-laff,  eximrte 192  WokttMbolihf,  Sir  John's 

Wakntield  Bank,  exparle  381  oisc  13 

V.  Burrows 91      WoLfjliritlac,  expurtt; 402 

V.  Birdi .343     Wfwberit  .it-e 47 

,  expHPte 402     Wood,  w parte    7;)l 

Walcot  V.Hall 219,  474  M  nollwy,  ex|)arte... .  ;U7,  COS 

Wallace  v.  It.eeds 395     WuoUey  v.  Cniwfnitl 650 

Walton,  esparte 5!)5  Woraley  and  de  Muttio...  9:1, 

Waliryn  v.  St.  Quintin...  44<i  103 

Ward.exparte 604,095     Wreni-hs  case 60,216 

Warner,  exparte 3:J5  Wright v.  Hunter..  281,  2h'2, 

■ ill  the  matter  of..     23  f.84 

WiiriNiglon  V.  Furbnr. .p. 587     Wvdown's  case 53,   08 

Warren  in  re 140  Wylliev.  Wilkw....  520,  70» 

Wat-on.  ex|.arte 17 

Wutkiniion  V  Muund     . .  5<S    Yeote*  v,  GroveB ]1| 

Watt*  V.Thorpe  ..  671     Young  v.  Keiglv 206 

Wauffb  V.  Austen 685 y.  Hockley &97 

WHchv.Hole .385 

Wells  V.  Parker 232     Zinck  v.  Walker ..300 

Wetherdi,  exparte 331 
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ABATEMENT  BY    BANKRUPTCY.     Sec  Actions,  and 
Suiti  in  Equity 

ABSCONDING.     See  Act  of  Bankruptcy. 

ABSENTING  HIMSELF.     See  Act  of  Bankruptcy. 

ABROAD. 

Whether  an  act  of  bankruptcy  can  be  committed 
abroad,  and  in  what  manner  is  fully  considered  129 

ACCOMMODATION  BILLS.     See  Bills  of  Exchange. 

ACTION. 

A  party  ma}'  bring  an  action  for  mesne  profits,  or 

■prove  for  use  and  occupation  •  .  502 

When  a  party  may  bring  trover  or  assumpsit,  he 

may  either  prove,  or  he  may  sue  at  law  •    ib. 

When  he  may  prove  for  the  amount  of  stock,  or 

bring  an  action  upon  the  special  agreement  ib. 

The  first  case  of  an  action  in  bankrupt  law  is  pre- 
cisely the  law  of  the  present  day  .  .     680 
Upon  what  statutes  the  right  of  assignees  to  bring 

actions  depends  .  •  •  ib. 

When  they  must  declare  as  assignees,  and  when 

they  need  not  .  .  .         .       ib. 

What  proof  is  necessary  in  such  actions  .  ib. 

Assignees  need  not  state  the  proceedings  at  length  681 
When  assignees  may  bring  either  trover  or  assuoipsit  ib. 
The  different  effects  of  each  action  .  •    ib. 

They  cannot  bring  both  actions  •  .  ib. 

They  cannot  affirm  the  transaction  in  part,  and 

disaffirm  it  in  part  .  .  .  682 

«  Tbote  who  have  the  firat  volume  without  ao  Index,  are  roquested  to 
eead  for  it  I9  Messrs.  Clarke  and  Soq^,  Portugal-street. 
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ACTION— Cow /ini/erf.  Page. 

The  a^si^iiees  may  maintain  trover,  but  not  trespass 
ai^ainsi  a  hheri^*  .  .  .       682 

The  asM^iiees  CHhnot  bring    trespass   for  an  injury 
dune  before  the  assignment  .  .  ib. 

The  Hssiviiees  may  maintain  trover  against  the  plain- 
tiff if  he  as>i8t8  the  sherifF  .  .         r>83 

The  assignees  must  make  a  demand  in  the  cane  of  a 
fruudu lent  preference  .  .  ib. 

The  defendant  may  be  held  to  boil    upon  the  affi- 
davit of  one  of  the  assignees  •  .  ib. 

How  the  promise  must  belaid  .  .  ib. 

The  assignees  cannot  recover  the  value  of  stock  sold 
by  an  action  of  assumpsit  ib. 

The  assignees  must  bring  an  action  in  the  name  of 
a  trustee  .  ...         6S4 

May  sue  iu  the  court  of  requests  .  .  ib. 

An  action  does  not  abate  by  bankruptcy  .  ib. 

How  the  assignees  xwmM,  proceed  in  an  action  com- 
menced by  the  bankrupt  .  .         685 

Whether  the  assignees  can  sue  in  the  name  of 
the  bankrupt  •  •  •  ib. 

Lord  Hardwicke  was  of  opinion  that  the  assignees 
might  sue  in  the  name  of  the  bankrupt         .  ib. 

A  bankrupt  cannot  maintain  an  action  for  the 
benefit  of  his  creditors,  if  the  defendant  pleads 
the  plaintiff *8  bankruptcy,  and  the  agreement       687 

ACTS  OF  BANKRUPTCY. 

Departing  from  the  dwelling-house  with  an  intent  to 
delay  a  creditor  an  act  of  bankruptcy  .  46 

Evidence  of  it  .  •  •  •  ib. 

Absconding  for  murder,  or  for  any  other  cause,  with- 
out nroviding  for  the  payment  of  debts  is  an  act 
of  bankruptcy  .  •  •  47 

The  proposition  that  it  is  more  material  that  the 
law  hhonld  be  decided  than  that  it  should  be  de- 
cided one  way  or  the  otlier,  erroneous  .  49 

It  was  erroneously  decided  that  both  a  delay  and  an 
intent  to  delay  were  necessary  .  .        50 

Departing  with  an  intent  to  delay,  though  not  a  cre- 
ditor is  delayed,  is  a  complete  act  of  bankmpt- 
cy  .  .  .  •  •  53, 56 

K  a  trader  escapes  to  avoid  a  sheriff's  officer,  though 
he  has  not  the  writ  with  him,  it  is  an  act  of  bank- 
rnptcy  •  .  •  •  57 

If  he  leaves  an  inn  to  avoid  creditors,  it  is  an  act  of 
bankruptcy  ....  ib. 

If  a  man  absents  himself  under  the  pretence  of  get- 
ting money,  but  does  not  return,  he  is  a  bankrapl    58 

SUying  abroad  with  intent  fo  de)«y  his  creditors  is 
an  act  of  bankruptcy  •  %  .    ibk 
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Absentin^ip  to  avoid  the  (leribrmance  of  a  duty  not 

an  act  of  bankruptcy  .  .  •      60 

Bei^ianing  to  keep  house,  when  an  act  of  bankruptcy    ib. 
If  he  once  begins  to  keep  house,   he   remains  a 

bankrupt,  unless  he  satisfies  all  his  creditor's  01 

The  act  of  bankruptcy  is  on  the  first  moment  of  be- 
ginning to  keep  house  .  .  62 
Denial  is  evidence  of  keeping  house                 .              ib. 
It  must  be  to  a   creditor  who   has  the  debt  due 

at  the  time  •  .  .  ib. 

Denial  when  the  debtor   is  ill  or  engaged  in  busi- 
ness is  not  an  act  of  bankruptcy  .  63 
A  denial  to  a  creditor*s  servant  or  agent  is  quite  suf- 
ficient                  .                 .                 •             •         ib. 
Denial  to  a  tax-gatherer  snflicient 

Denial  at  an  unsea^iouable  hour  not  sufficient  64 

Denial  by  the  wife  not  sufficient  .  •       64 

Keeping  house  without  a  denial  an  act   of  bank- 
ruptcy .  .  65,6(5,67,68,70 
Order  to  deny  not  an  act  of  bankraptcy  .  05 
Denial  in  the  morning,    though   the  creditor   ^as 

paid  that  day,  an  act  of  bankruptcy  .  ib. 

Denial  to  a  creditor  at  a  friend's  house,  an   act  of 

bankraptcy  ...  66 

Denial  by  the  trader  himself  not  sufficient         .  69 

Demand  of  payment  by  the  creditor  not  sufficient      70 
Approbation  of  a  denial  without   a  previous  order 

not  sufficient  .  •  .72 

A  denial  for  a  minute  sufficient  .  ib. 

Secreting  in  a  shop,  warehouse,  mil),  ship,  or  church, 

an  act  of  bankruptcy  •  •  .  73 

Lying  in  prison  two  months  afler  an  arrest  fcrf  debt    ib. 
The  act  of  bankruptcy  not  from  the  first  arrest,  if 

bail  put  in,  but  from  the  imprisonment  74,  75 

Detainer  after  a  commitment  for  a  crime  consi- 
dered ....  76 
Arrest  upon  mesne  process,  or  in  execution,  the  same  77 
Commission  cannot  be  sued  out  till  the  end  of  two 

months  .  •  .  •  .  ib« 

The  months  are  lunar  months  .  •  ib. 

If  a  trader  is  arrested  on  a  Tu€»day,  he  may  be  de- 
clared a  bankrupt  on  Tuesday  eight  weeks  after- 
wards .  .  .  .  .78 
Whether  an  act  of  bankruptcy  can  depend   upon 
different  detainers,   the  firvt  being  discharged 
within  two  months          ....  ib. 
The  custody  of  the  sheriifis  lying  in  |>riioii        »         79 
The  arrest  must  be  for  a  legal  debt                .  B(^ 
Frocttring  « jEinradukiit  arrasl  oa  ad  of  bttokniptcj    ik 
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ACTS  OF  BANKRUFrCY— C^iUmiKMl.  Po^. 

Procuring  money  or  goods  to  be  attached  or  5e- 

? I uestered,  an  act  bankruptcy  •  .  80 

raudulent  execution  in  England  is  not  an  act  of 
bankruptcy ;  in  Ireland  it  is  .  .  81 

Fraudulent  outlawry  an  act  of  bankruptcy  •        ib. 

Escape  out  of  gaol  being  arrested  for  ^100  is  an 
act  of  bankruptcy  •  •  •  ib. 

It  must  be  an  escape  by  force,  without  the  consent 
of  the  sherifT,  not  with  his  consent  •  ib. 

A  fraudulent  preference,  and  a  fraudulent  transfer 
of  property  by  a  deed  an  act  of  bankruptcy     .         82 

Without  a  deed  is  void  and  the  property  may  be  re- 
covered by  the  assignees         .  •        ib 

Twiners  case  explained  •  •  .83 

A  erant  of  goods  without  delivery  of  possesion  is 
fraudulent  and  void  as  against  creditors  .         ib. 

Lord  Chancellor  Macclesfield  and  Sir  Joseph  Jekvll 
held,  contrary  to  the  present  law,  that  a  trader 
before  his  bankruptcy  might  prefer  one  creditor 
before  another  .  ...  85 

Observations  upon  their  judgm«its  •  .     ib. 

What  is  fraudulent  in  the  cases  at  law  is  fraodulent 
in  Chancery  .  •  .  91 

A  deed  of  trust  granting  all  to  some,  and  exclud- 
ing others  fraudcilent,  and  an  act  of  bankruptcy    93 

A  grant  of  all  to  indemnify  a  surety,  an  act  of  bank- 
ruptcy .  .  .  .       ib 

An  assignment  of  all  with  a  colourable  exception  an 
act  of  bankruptcy  .  •  .     ^ 

A  trust  deed  of  all  a  trader's  efifects  for  his  creditors 
an  act  of  bankruptcy  •  •  95 

First  held  by  Lord  Mansfield  at  Nisi  Prius,  1767         ib 

Fully  decided  now  to  be  an  act  of  bankruptcy  97 

No  one  can  sue  out  a  commission  who  in  any  man- 
ner assents  to  a  trust  deed  •  .  ib 

That  a  trust  deed  was  a  fraudulent  grant,  and  an  act 
of  bankruptcy,  first  decided  by  Lord  Mansfield  at 
Nisi  Prius  .  «  •  ib. 

It  is  now  decided  law  •  .  ib. 

It  was  decided  that  a  deed  which  creates  insolvency 
was  an  act  of  bankruptcy  .  .102 

The  author *s  observations  upon  it  .  104 

The  creation  of  insolvency  disavowed  and  held  to  be 
erroneous  ,  .  .  105 

Observations  upon  incapacity  to  trade  •  ib, 

A  sale  fof  goods  to  defeat  the  bankrupt  laws  is 
fraudulent  and  void  .  •  .105 

An  assignment  of  part  by  deed  to  give  a  preferaDce 
is  fraudulent,  and  an  act  of  banknif^qr        ••      197 
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A  conveyance  of  all  the  stock  in  trade  is  an  act  of 

bankruptcy  ,  .  .  108 

Surrender  of  a  copyhold  to  give  a  brefe^rcnce  is  :  ot 
an  act  of  bankruptcy      .  .'  "  111 

The  author*8  observations  upon  that  case  .  112 

An  assignment  of  debts  or  funds  by  deed  to  give  a 
preference  an  act  of  bankrupt!^  .  113 

A  trader  under  an  arrest  executes  a  conveyance  of 
all  his  estate  and  effects  to  the  creditor  in  discharge 
of  his  debt,  the  remainder  in  trust  for  himself,  an 
act  of  bankruptcy  •  •  122 

General  conclusion  from  all  the  cases  upon  fraudu- 
lent grants  •  .  •  128 

Whether  an  act  of  bankruptcy  can  be  committed 
abroad  •  •  •  120 

An  act  of  bankruptcy  may  be  committed  abroad 
by  absenting  himself  •  •  131 

Concerted  acts  of  bankruptcy  •  137 

-A  denial  to  a  creditor,  who  comes  to  be  refused  not 
an  act  of  bankruptcy  .  .  138 

That  a  creditor  cannot  sue  out  a  commission        •       ibb 

An  act  of  bankruptcy  committed  by  the  advice  of 
a  friend  not  void  .  .  141 

Parties  to  a  concerted  act  of  bankuptcy  cannot  sue 
out  a  commission  .  .  140 

Those  who  any  way  consent  to  a  trust  deed  cannot 
sue  out  a  commission  .    .  •  ib« 

Not  fraudulent  to  sue  out  a  commission  to  avoid  ah 
execution  •  .  .  "  142 

Commission  sued  out  upon  a  concerted  act  of  bank- 
ruptcy may  be  supported  by  another  act  unim- 
peached  •  •  .  143 

A  denial  to  a  creditor,  who  goes  by  concert  to  be 
denied,  not  an  act  of  bankruptcy  »  145 

The  commiesion  superseded  upon  a  concerted  act  of 
bankruptcy  •  •  .  ib. 

It  muHt  not  be  the  commission  of  the  bankrupt  iU 

Every  act  of  bankruptcy  voluntary  except  that  by 
arrest  •  .  ^  140 

No  objection  to  an  act  of  bankruptcy  advised  to  be 
committed  by  a  friend  •  •  147 

-   Act  of  bankruptcy  by  a  trust  deed  to  avoid  au  ex** 
ecution  *  .  ^.  143 

Act  of  bankruptcy  by  compounding  with  the  peti- 
tioning creditor  .  ^    w  ,  .       •      140 

By  departing  the  realm,  he  must  at  the  time  have 
contemplated  the  delay  of  creditors  »  ib» 

The  inconveniences  and  consequeiK^ea  of  a  trost 
deed  ...  .ISO 
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ACTS  OF  BANKRUPTCY.— Cun((Huerf.  Paau 

Deniul  by  a  wife  not  sn  net  of  liunkruptcy         .         ISS 
Wbere  vupplemenial  dtf|i(Kiitionii  of  un  uct  of  bank- 
ruptcy oan  be  received  .  152,  160 
A  creditor  denietl  could  prove  the  time           .  1^ 
If  a  trader,  domiciled  abroad,  comes  I o  England, 
■od  if  he  returns  to  nvoidan  arrest,  he  com  mils  an 
act  of  bankruptcy                 .  157 
A  trust  deed  executed  by  two  ['artncrs  out  of  three 
uuly,  not  an  act  of  buiikruplcy                 .  100 

le  die  cannot  be  supported  IM 

AFFIDAVIT.     See  Docket,  Ccrlificate. 

Afltduvitofa  dvbt  received  under  the  coramiMiou 
ifiherreditorlivps  twenty  mi leb  from  L«ndoii         48i 

The  bankrupt's  affidavit  that  he  has  obtained  his 
certificate  fairly,  and  witliout  fraud  left  at  the 
office  ,  .  .  ,       7I» 

AGENTS. 

How  to  act  m  suing  out  commiaeiouB  ,  237 

ALLOWAN'Ct:. 

The  bankrupt's  allowance  ougbt  not  to  be  affected 
by  tlie  failure  of  an  assignee  .  197 

The  cotnmitsionerB  not  bound  by  the  bankrupt's 
private  agreetiteut  respecting  his  nllonance  IM 

The  bankrupt  under  a  Kjiarate  commii^ion  not  en- 
titled to  an  allowattce,  in  conseijiience  of  the 
dividend  which  the  joint  creditors  receive  from 
joint  property  ,  .711 


Annuity— Con/witted.  •    Pog'^ 

annuity,  «nd  one  only  becotneB  a  bankrupt,  what 

may  be  done  •  •  705 

If  the  surety  for  an  annuity  becomes  a  bankrupt, 

the  value  may  be  proved  under  his  commission  709 
How  the  value  of  aji  annuity  ought  to  be  applied, 

where  there  is  a  surety,  and  one  only  is  a  bankrupt  700 

ASSIGNEES.    See  Choice  0/ Ai8ignee$. 

The  Chancellor  has  jurisdiction  to  order  th<e  assig- 
nees to  give  up  bills  or  pay  the  proceeds,  and 
over  all  other  persons,  who  consent  •  381 

If  an  assignee  has  acted  some  time,  and  has  an  inte- 
rest adverse  to  the  creditors,  the  chancellor  will 
order  another  assigpaee  to  be  e]ected>  who  shall 
examine  his  accounts  •  %  314 

The  iassignees  must  place  the  money  as  often  as 
they  receive  one  hundred  pounds  in  the  hands  of 
-  the  banker  elected  by  the  creditors  •  560 

Or  in  the  Bank  of  England  as  appointed  by  the 
commissioners  •  •  •  571 

If  they  retain  it  in  thdr  own  hands,  they  sludl  be 
charged  201.  per  cent.  •  -.  572 

The  assignees  must  deliver  in  npon  oath  a  fall  lind 
true  statement  of  the  receipts  and  pavments  of 
the  bankrdpt^s  pft>perty  before  eveiy  dividend      573 

If  an  assignee  becomes  a  bankrupt,  he  shall  be 
liable  for  the  whole  debt  due  to  the  bankrupt's 
^tstate,  notwithstanding  his  tertificate  •        574 

The  assignees  have  no  allowance  for  their  trouble        572 

How  they  may  eittploy  an  accouhtaiit  ••  ib. 

Hoi^th^  commissioners  are  to  examine  theaccoilnts 
of  the  assignees  before  they  declare  a  dividend      573 

The  assignees  cannot  refuse  the  payment  of  a  divi- 
dend, or  recover  what  has  been  paid  till  the  debt 
is  expunged  .  •  •  002 

If  a  banker  fails,  whilst  the  assignees  refdse  the 
payment  of  a  dividend,  the  loss  must  fall  upon 
them  k  «  fc  •  lb* 

Assignment. 

If  goods  are  sent  for  a  particula)^  ptirpose,  they  do 

not  pass  to  the  assignees  •  b  353 

If  the  bankrupt  is  the  buyer,  the  goods  would  pass 

to  the  assignees  .  •  •  ib. 

If  the  bankrupt  is  ah  agent,  trustee.  Or  factor,  they 

will  not  pass  »  .'  •  ib. 

The  assignees  cannot  recovelr  bank  notes  reic^iVed 

for  the  bankmpt^s  property  •  466 

An  assignment  may  be  vacated,  and  the  property 

resold'  •  .  314 
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ATTACHMENT. 

After  a  secret  tct  of  bmnkruptcy  more  than  two  ca- 
lendar months  before  theaate  of  the  commission 
valid  •  .  •  •  •  568 

ATTORNEY. 

f  An  attorney  to  be  made  a  bankrupt  as  a  scriveuer, 

must  have  been  the  depository  of  money  23,  156,  677 

Attorney  has  a  lien  upon  papers  placed  in  his  hands  3S4 

An  attorney  has  a  lien  upon  the  debt  and  costs 
after  notice  to  the  defendaot  •  •  385 

But  not  without  notice  •  •  ib. 

Has  a  lien  upon  a  sum  awarded  •  386 

Has  a  lien  upon  costs  to  be  paid  by  a  petitioning 
creditor  .  •  •  ib. 

Has  no  lien  upon  papers  delivered  after  an  act  of 
bankruptcy     .  •  .      •  •  ib. 

He  has  if  delivered  two  months  before  the  commis- 
sion •  •  •  •  ib. 

By  agreement  he  may  not  have  a  genera]  lien  ib. 

Summary  jurisdiction  over  attornies  •  ib. 

A  subsequent  special  contract  destroys  the  lien         387 
.  .         A  lien  cannot  exist  beyond  the  interest  of  the  client    ib. 

No  lien  upon  the  proceedings  under  a  commission    ib. 

The  attorney  to  the  petitioning  creditor  must 
transfer  the  proceedings  to  the  attorney  to  the 
assignees  .  •  .  ib. 

Petitions  in  bankruptcy  shall  be  signed  by  the  pe* 
titioners,  and  shall  be  attested  oy  the  attorney 
or  agent  •  •  .  43^ 

Attorney's  bill,  how  it  is  proved  •  556 

An  attorney's  bill  may  be  taxed  for  obAining  a 
certificate  •  •  ,  709 

AUCTION  DUTY, 

Auction  duty  not  to  be  paid  upon  the  sale  of  bank- 
riSipt's  effects  •  •  .  435 

The  goods  to  be  sold  shall  be  specified  in  a  cata- 
logue signed  by  the  assignees  •  •         436 

Lord  Kenyon  was  of  opinion  that  the  bankrupt's 
mortgaged  premises,  when  sold,  were  subject  to 
the  auction  duty  •  •  .  ib. 

Observations  in  support  of  a  different  opinion  ib. 

AUXIU ARY  COMMISSIONS,  when  allowed  481 

Commissioners  under  them  to  receive  proof  of  dd>ts 

under  201.  ...  482 

The  bankrupt  is  not  to  be  examined  under  them        ib. 


INDEX.  7^7 

BANKERS. 

The  law  with  respect  to  bankers  when  tliey  become 
bankrupts  is  Dearly  the  same  as  that  of -factors 
and  brokers  •  .  .  957 

Bills  sent  for  a  particular  purpose  remainiog  in 
specie  must  be  restored  bj  the  assignees  to  the 
owners  •  •  •  •  ib« 

Money  received  by  a  banker  upon  discounted  bills 

mixed  with  his  own  cannot  be  restored  •  ib. 

The  owner  must  prove  under  the  commission  358 

Bills  sent  to  a  banker  on  a  general  account  pass  to 

his  assignees  •  •  ^  •  ib. 

The  distinction  explained  .  •  359 

Bankers  have  a  general  lien  •  .        360 

A  lien  for  all  liabilities  as  bankers  .  301 

But  probably  not  for  a  debt  not  due  to.  them  as  ban- 
kers ,  .    ^  .       .  .  ib. 
A  generallien  upon  all  securities                •  ib* 
Question  whether  bills  paid  for  a  particular  purpose 

or  upon  a  general  account  •  .         364 

A  banker  might  partially  discount  a  bill  •  ib. 

Bills  paid  in  upon  a  general  account  cannot  be  re^*- 

covered  .  ...  368 

Bills  sent  to  a  banker  remaining  ,in  specie  may  be 

recovered  subject  to  the  lien  •  •  374 

Short  bills  explained  •  .  376 

If  bills  remain  in  specie,  which  the  bankers  might 
have  discounted*  and  the  assignees  afterwards 
receive  the  proceeds,  the  chanciellor  will  order 
them  to  pay  the  amount  to  the  customer  377 

Bills  discounted  for  a  particular  purpose  may  be 

recovered  .  .  ..  ib. 

Bills  discounted  generally  by  a  banker  become  ab- 
solutely his  .  ...  378 
If  bills  not  due  are  carried  to  the  customer's  credit 

-  as  cash  by  his  consent,  they  cannot  be  recovered  380 

Where  bankers  act  as  agents,  their  assi^ees  must 

restore  all  the  bills  remaining  in  speae,  and  the 

proceeds,  and  what  they  receive  from  bills  after 

the  bankruptcy  •  •  .  ib. 

Bankers  may    discount  short  f>ills»   and  then  the 

customer  must  come  in  as  a  creditor  -.        382 

They  may  also  pledge  •  •         .  ib* 

But  if  they  negotiate  or  pledge  in  violation  of  good 

faith,  they  are  guilty  of  a  misdemeanor  ib* 

Assignees  cannot  maintain  an  action  upon  a  short 

bill,  if  the  customer  pays  all  he  owes  .  383 

Arrangement  of  short  bills,  acceptances,  and  a  cash 

balance  .  •  •  •  ib* 

Where  bankers  are  allowed  to  proye  interest  510 
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Country  bankers  niay  take  a  reasonable  sum  Tor 
commission  besides  the  discount  •  512 

BANKRUPT.     See  Last  Exommatum,  Proieetum. 

The  origin  of  the  word  bankrupt  •  •  1 

Hew  it  was  rendered  in  Latin    /  •  •  ib. 

The  court  of  chaticery  will  not  compel  a  bankrupt 

to  execute  a  power  in  favour  of  his  creditors  672, 686 
It  probably  would  not  compel  him  to  sue  in  bis 

name  for  the  creditors  .  .         .       .  672 

Bankrupt  may  be  compelled  to  resign  an  office  in 

•  favour  of  his  creditors  .  .  686 

The  power  which  the  commissioners  had  of  com- 
pelling him  to  convey  an  estate  tail  considered        ib. 
The  effect  of  the  statute  for  that  purpose  687 

The  power  of  the  chancellor  or  a  court  of  equity  to 
compel  a  bankrupt  to  convey  real  property 
abroad  •  •  •  ib. 

How  the  bankrupt  is  to  be  maintained  after  the 

commission  •  •  •  688 

Would  be  guilty  of  felony,  if  he  were  to  take  clan- 
destinely what  the  messenger  is  in  possession  of  689 
Bankrupts  in  execution  may    be  broueht  before 
commissioners  to  pass  their  last  examination,  or 
to  an  adjournment  of  it  •  .  693 

The  property    of  an  uncertificated   bankrupt  be- 
longs to  his  assignees  •  •  733 
If  they  consent  to  his  trading.  Lord  Camden  thought 
that  subsequent  creditors  had  a  better  rig^t  in 
equity                 .                  •                  •  734 
The  law  of  that  case  doubtful                 •             »  ib. 
BARGAIN  AND  SALE. 

lurolment  of  the  bargain  and  sale  must  be  within 

six^months  •  •  •  163 

If  dated  on  a  Tuesday,  it  may  be  inrolled  on  a 

Wednesday  six  lunar  months  afterwards  ib. 

Indorsement  evidence  of  the  inrolment  •  ib. 

If  the  conveyance  was  by  any  dther  deed,  it  might 

be  iurolled  at  any  time  afterwards  .  ib. 

Except  the  convevance  of  an  estate-tail,  which  must 

be  inrolled  within  six  months  •  162 

'  Provisional  is  necessary  to  prevent  the  eflfect  of  an 

extent  .  •  .  .     181 

The  effect  of  the  inrolment  •  ,  iU 

BARRISTERS. 

Two  barristers  to  be  inserted  in  every  country  com- 
mission .  .  •  .       425 
But  the  commission  will  be  directed  to  attomies,  if 
'  there  is  no  barrister,  w    Cwill  attend  for  the  sta- 
tutable fees                               •                •  iK 
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The  chancellor  will  not  allow  country  commissioners 

more  than  the  statutable  fees  •  426 

Lord  Eldon  refuses  to  make  lists  of  commissioners 

in  the  country  •  •  •  ib. 

BILLS  OF  EXCHANGE. 

A  bill  sent  for  payment  is  a  bill  sent  for  a  general  ^ 
purpose  •  •  •  ^358 

Bills  remaining  in  specie  after  bankruptcy,  see  BonA^fr. 

Bills  sent  for  a  particular  purpose  •  353 

A  question  whether  the  bill  was  paid  for  a  particu« 
lai*  or  a  general  purpose        •  •  364 

Bill  s  paid  on  a  general  account  cannot  be  recovered   360 

Bills  sent  to  a  banker  remaining  in  specie  after  bis 
bankruptcy  raav  be  recovered  •  374 

Bills  discounted  for  a  particular  purpose  may  be 
recovered  •  .  .  377 

If  short  bills  ave  treated  as  cash  they  cannot  be  re- 
covered •  •  •  379 

Short  bills  returned,  when  the  London  bankers  are 
agents  for  the  country  bankers  •  380 

The  first  cases  upon  bills  of  exchange  not  law  at 
present  •  •  •  *      •    691 

The  acceptor  of  an  accommodation,  who  paid  after 
the  drawer's  bankruptcy,  could  not  prove  694 

The  holder  of  a  bill,  who  has  paid  part  only  of  the 
apparent  value,  cannot  prove  the  whole  592 

The  holder  of  a  bill  can  only  prove  what  is  due  at 
the  time  of  the  proof  •  •  ib. 

If  the  acceptor  of  an  accommodation  bill  is  taken 
in  execution  after  the  bankmptcy  of  the  drawer* 
he  may  recover  against  the  drawer  notwithstand- 
ing his  bankruptcy  •  •  507 

He  might  now  prove  '  .  -  .    ib. 

It  makes  no  difference,  if  the  drawer  promises  to 
imdemnify  an  accommodation  acceptor  598 

A  note  given  as  a  surety  paid  after  bankruptcy 
could  not  be  proved  •  •  599 

If  the  bankrupt  gives  a  note  before  his  baqkruptcy 
for  such  a  note,  it  might  have  been  proved  ik 

A  case  in  which  there  was  a  proof,  but  the  dividend 
reserved  till  payment  of  the  creditor's  acceptance 

That  case  has  produced  confusion  •  ib« 

An  indorsee  having  taken  back  a  bill  was  allowed 
to  prove  against  the  acceptor  •  601 

This  true  only  if  the  indorsee  had  given  value    '        602 

If  the  payee  is  a  surely,  and  pays  after  the  bank- 
ruptcy of  drawer  or  acceptor,  he  could  not  prove  ib 

llutual  bills  accepted,  one  acceptor  only  a  bank- 
)rupt,  the  bill  drawn  by  him  provi^d  under  his 
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comnusMon,  it  was  held  the  drawer  of  tl.e  other 
might  prove  •  •  •  604 

Reasons  for  thinking  this  erioneoos  •  005 

A  good  bill  was  given  for  the  trader^a  promiasorj 
note  payable  after  his  bankruptcy,  the  note  may 
be  proved  •  •  .  606 

Where  there  were  mntoal  acceptancea,  and  both 
parties  became  bankrupts,  ana  all  the  bills  were 
proved  under  both  commissions,  the  court  were 
divided  whether  there  could  be  any  farther  proof  607 
A  balance  of  dividends  cannot  be  proved  610 

No  principle  but  that  of  cross-auretyship  in  cross 

gaper  ,  .  .  611 

ere  there  were  cross  bills,  all  the  bills  were  al- 
lowed to  be  proved,  but  no  balance  of  the  divi« 
dends,  and  the  cash  balance  was  allowed  to  be 
proved  .  .  •  •    613 

If  the  bills  accepted  by  the  party  who  owed  the 
cash-balance  were  equal  to  the  cash-balaoce,  the 
casb^balance  ought  not  to  have  been  proved    -     615 

If  the  bills  accepted  did  not  amount  to  the  cash- 
balance,  then  the  difference  between  these  bills 
and  the  cash-balance  ought  to  be  proved'  616 

Where  A.  is  indebted  to  B.  and  A.  gives  B.  a  note 
or  notes  to  a  greater  amount  than  the  debt,  and 
tiiey  are  both  bankrupts,  how  the  proofs  are  to 
be  arranged  •  •  ;  617 

A  party  accepted  bills  for  the  drawers,  they  remit- 
ted him  bilU  drawn  by  them  upon  their  agent  in 
London  ;  before  the  bills  were  due,  the  drawers 
became  bankrupts;  the  acceptor  paid  his  mc- 
ceptances,  and  a  court  of  law  held  he  might  have 
proved  upon  the  bankrupt's  drafts  to  that  a- 
mount  .  .  .  .622 

He  might  now  prove  the  whole  amount  of  his  ac- 
ceptance paid  after  the  bankruptcy  of  ^e  drawer  ib. 

The  petitioning  creditor  and  the  bankrupt  had  ex- 
changed their  acceptances,  but  nothing  was  paid 
by  either,  this  did  not  constitute  a  dd^t  to  sup- 
port a  commission  •  •  •  624 

If  a  bill  is  discounted  vrithout  indorsement,  it  is  a 
vale,  and  it  cannot  be  proved  under  the  seller's 
commission  .  .  •  643 

If  it  IS  so  paid  for  an  antecedent  debt,  'and  lails, 
the  antecedent  debt  may  be  proved  •         ib. 

Where  one  indorses  and  another  accepts  for  accom- 
modation, what  remnly  one  can  have  against 
the  other  .  .  .  646 

Ad  indorser  for  value  taking  back  a  bill  may  proive 
it  under  the  acceptor*s  commission  •        641 
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An  indorsee  having  negotiated  a  bill  withoat  in- 
dorsing it,  and  taking  it  back,  what  remedy  he 
Qan  have  upon  the  bill  •  •  647 

Giving  a  second  acceptance  in  lieu  of  the  first,  is 

the  same  as  payment  of  the  first  *  •  650 

He  who  pays  for  the  honour  of  the  drawer,  can  have 
no  retneny  against  an  accomtnodation  acceptor     652 

Notice  of  the  dishonour  of  bills  is  necessary,  though 
the  parties  are  bankrupts  •  •  653 

Costs  of  protest  before  bankruptcy,  but  not  after- 
wards, may  be  proved  •  .  ib. 

Re-exchange  can  never  be  proved  under  the  accep- 
tor*s  commission  •  .  653,  656 

If  it  arises  before  the  commission,  it  may  be  proved 
under  the  drawer*8  •  •  656 

The  drawer  is  liable  to  pay  the  re-exchange  657 

It  may  be  proved  under  his  commission,  if  paid  by 
the  holder  previously  to  the  date  of  it  •         65S 

A  bill  negotiated  after  it  is  due,  whether  it  ought 
to  be  proved  .  .  .  ib. 

If  a  trader  draws  a. bill  to  his  own  order,  which  the 
drawee  accepts,  partly  for  effects,  and  partly  for 
accommodation,  and  the  drawer  indorses  it  after 
a  secret  act  of  bankruptcy,  the  indorsee  may  re- 
cover the  part  for  accommodation,  but  not  the 
part  for  value  •  .  .  440 

The  part  for  value  the  acceptor  may  pay  at  his  elec- 
tion to  the  indorsee,  but  ne  cannot  be  compelled  441 

Observations  upon  these  cases  •  •  442 

If  bills  or  notes  are  indorsed  for  less  than  their 
amount,  they  may  be  proved,  but  a  dividend  must 
be  paid  only  to  the  amount  of  what  is  advanced     625 

Observations  why  this  ought  not  to  be  the  law  iu 
the  case  of  accommodation  bills  and  notes  625 

BLEACHER- 

Cannot  be  a  bankrupt  •  •  6 

BOND.  See  Annuity^  Stock,  Sfc. 

Payable  upon  a  contingency  not  provable  482 

Payable  on  a  certain  future  daijr  provable  :        483 

By  instalments  provable             •             •  .           ib. 

On  demand  provable              •             .  .              ib. 

Bail-bond  forfeited  provable              .  .              ib. 

Voluntary  when  provable       "    -.             .  .           ib. 

Provable  only  for  the  debt  due             .  •          485- 

How  voluntary  bonds  may  be  set«^ff  .              19 

BUTCHER. 

May  be  a  bankrupt  •  •  •  2^ 


CAVEATS. 

Before  sesling  a  com  mist  ion  pni 

CABRIER. 

Has  a  particular  lien  . 

Delivery  to  a  carrier  clisnges  thi 
But  the  coii«igtior  may  stop  tin 

the  carrier 
The  carrier  in  that  case  has  not 

conniguor,  which  he  would  li 

consignee 

CERTIFICATR. 

A  composition  with  the  joint 

with   ihe  Kparate  creditors  t 

tilicnte 
All  tile  creditors  must  be  disci 

qtieiit  cemficate  will  not  be  a 
If  n  creditor,  who  has  proved,  b 

the  certiticate  ought  to   be  s: 

l>.'iakiii|)i  and  his  assignees 
When  the  debt  is  due  to  the  i 

slgni^  bodi  hy  the  husband  t 
Oncpartneriigns,  the  consent  of 
■  Tone  partner  actually  diHseiits, 

pmbalily  tronld  not  be  sufficit 

Ouc  pur tiUT  may  sign  after  the  p 

jtee  partner  nut;  sign  the  letten 

f  aaothrf  to  nga  the  certif 
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The  chancellor  will  not  stay  a  certificate  that  cre« 
ditors  may  prove,  unless  a  satisfactory  reason  is 
given  why  tney  did  not  prove  before  •  202 

A  bill  by  an  attorney  for  obtaining  a  certificate  must 
be  delivered  according  to  the  statute  •  ib« 

To  stay  a  certificate  for  concealment  of  property, 
it  must  be  positively  proved  •  ib. 

A  certificate  under  a  joint  commission  is  a  bar  to 
an  equitable  debt  by  one  partner  •  255 

The  commisMonen  shall  certify  with  the  bankrupt's 
certificate  if  he  lius  before  been  a  bankrupt  or 
discharged  bv  the  bankrupt  s  certificate  208 

The  secretary  shall  search  -and  certify  if  the 'bank- 
rupt has  a  former  certificate  •  ib. 

A  certificate  not  stayed  because  thtf  commissioners 
had  not  certified  that  the  bankrupt  had  before 
been  a  bankrupt    >  .  •     •  210 

An  order  to  stay  a  bankrupt's  certificate  to  be  taken 
away  from  tbe  secretary's  office  within  three 
months,  or  the  certificate  to  be  allowed  421 

Affidavits  in  support  of  a  petition  to  stay  a  certifi- 

"    cate  to  be  filed  at  the  time  the  petition  is  left       ib. 

Except  affidavits  necessary  .in  reply  •  427 

Affidavit  of  the  day  and  year  when  the  creditors 
signed  the  certificate  •  •  433 

Creditors  must  write  opposite  their  mimes,  the  day 
and  year  when  they  sign  the  certidcate  •         ib. 

Certificate  will  be  stayed,  if  creditors  sign  before 
the  last  examination  •  •  434 

It  discharges  debts  proved  under  Ihe  4G  Geo.  3.  c. 
135  .  •  .565 

It  does  not  discharge  debts  due  to  the  crown       _      566 

Three  parts  in  five  of  the  creditors  in  number  and 
value  must  sign  the  certificate  •  707 

What  was  true  of  four  fifths  will  be  true  of  three 
fifths.  •.  -.  .  .       708 

Wherever  there  is  a  fraction  of  a  creditor,  one 
must  sign  •  •  .  ib. 

A  mortgagee  may  petition  to  stay  a  certificate  700 

Separate  creditors,  though  paid  in  full,  must  be 
reckoned  with  the  joint  creditors  .  ib. 

A  testator  having  proved  and  signed,  his  executor 
proving  afterwards  may  also  sign  •  710 

The  letter  of  attorney  to  sign  a  certificate  must  con- 
tain a  special  auUiority  for  that  purpose  ^    ib. 

That  letter  of-  attorney,  the  affidavit  of  seeing  the 
creditors  si^n,  and  the  barikrupfs  affidavit  that 
hehasobtamed  his  certificate  fairly,  aie  ejuun-^ 
ined  at  the.  bankrupt'!  office  •  iK 
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When  coDimissioners  of   bankrupt  were  first  ap« 

pointed  •  •  •  214 

The  history  of  the  subject  •  .  ib* 

Great  powers  given  to  coinmiitsioQers  of  bankrupt^ 

which  no  court  possesses  •  .  215 

The  commissioners  at  the  first  applied  to  the  court  of 
I     common  pleas  for  advice  and  assistance         216,  577* 
The  commissioners  bound  to  act  conformably  to 

the  decisions  of  the  superior  courts  •  218 

Especially  the  chancellor's  •  •  222 

The  commissioners  may  at  any  time  be  removed  by 

a  renewed  oommission  •  ,  221 

If  the  commissioners  do  not  find  a  party  a  bank« 

nipt,  they  ought  to  state  their  reasons  specially  33, 232 
They  ought  in  all  cases  to  decide,  and  not  send  the 

case  for  the  opinion  of  the  chancellor  •  223 

The  chancellor  cannot  order  commissionera  to  pay 

costs  as  for  a  contempt  •  •  ib. 

He  may  remove,  if  they  will  not  obey  his  order     .     224 
The  commissioners  in  some  cases  must  act  as  courts 

of  law  will  approve,  and  in  some  as  courts  of 

equity,  and  in  all  as  the  chancellor  approves     •     231 
The  commissioners  may  compel  a  party  claiming 

to  prove  to  swear  what  was  the  the  consideration  of 

the  debt  •  ,  .  515 

Number  of  commissioners  not  fixed  by  any  statute 

to  five  •  •  .  482 

Formerly  seven,  eight,  or  nine  •  ib. 

Commissioners  must  not  direct  the  money  arising 

from  the  bankrupt's  estate  to  be  placed  in  a 

bank  in  which  they  have  a  conoem  •  571 

Ct)MMlTMENT.    See  Protection. 

Personal  service  of  a  summous  necessary  before  a 
warrant  is  issued  to  apprehend  a  wituess         •         677 

COMPOUNDING    DEBTS.      See    Deed    of     Truii      and 
Debts. 

CONCERTED    ACT    OF   BANKRUPTCY.       See    Act    of 
Bankruptcy, 

CONTRACTOR, 

Cannot  be  a  bankrupt  .  .  «  14 

COSTS. 

When  proved  ,  .  .  559 

No  action  to  be  brought  against  the  assignees  for 

costs  in  bankruptcy  .  .  ib. 

Cosi  of  a  joint  commission  how  paid  .  811 
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COUNTRY  COMMISSION.  See  Barristers.  Pagh 

A  commissba  may  be  sued  out  either  ti  a  London 

or  a  county  commission  •  •  426 

If  disputed  the  Chancellor  will  determine  427 

A  LoTidon  commissioner  not  to  be  inserted  in  % 
country  commission  without  his  consent     -  ib. 

C?OVENANT.    f^  Debts,  Renty  Stock. 

How  the  bankrupt  is  liable  for  hit  covenants  not<- 
withstanding  bis  bankruptcy  .  722 

CROSS  PAPERS.  See  BiUs  t(f  Exchange,  and  Surety. 

6EATH. 

If  bni^  partner  in  a  joint  c6mmisnon  be  d^ad  before 
*  the  commission  is  opened^  the  commission  is  void  308 

DJWTS.   See  Bills  of  Exchange^  B(mds,  Executory  Contracts, 
Interest,  Petituming  Creditor,  Rent,  Stock,  Sfc. 

The  petitioning  creditor's  debt  must  be  proTed  again 
to  give  him  the  rights  of  a  creditor  .         472 

Every  creditor  who  can  petition  may  prove,  bat  many 
can  prove  who  cannot  petition  »  ib. 

Debts  contracted  nher  a  secret  act  of  bankruptcy 
may  be  proved,  but  will  not  support  a  commission  473 

So  equitable  debts  w  •  ib. 

If  a  creditor  takes  his  debtor  in  execution,  he  may  af- 
terwards pro%'e,  but  he  cannot  petition  •  474 

So  a  debt  contracted  after  the  bankrupt  ceased  to 
trade  •  «  «  • '     ib» 

So  debts  te  be  paid  at  a  future  day  without  d  writ- 
ten security  .  •  k  ib. 

A  mortgagee  or  pledgee,  may  petition,  but  he  can- 
not prove  •  •  •  475 

If  a  mortgngee  proves,  what  ought  to  be  done  476 

Debt  upon  a  quantum  meruit,  or  quantum  vale- 
-  bant  may  be  pi^oved  k  •  ib. 

The  creditor  may  prove  his  own  debt  •  477 

iTbe  bankrupt  or  any  other  person  may  be  examined  ib. 

If  the  creditor  cannot  prove,  it  may  be  proved  by 
another  person  %  v  ^  ibw 

Whether  there  can  be  any  proof  upon  a  covenant 
to  replace  stock  though  broken  before  the  bank- 
ruptcy •  •  •  496 

What  proof  can  l>e  made  upon  a  deposit  of  navy 
bills  sold  by  the  bankrupt  .  «      497 

A  covenant  to  pay  a  certain  sum  really  due  may 
be  proved  .  •  •  499 

A  covenant  to  pay  Opon  demand  cannot  be  proved, 
^  unless  demand  is  made  before  bankruptcy       •       ib» 

A  b6nd  or  note  on  <iemand  may  be  pn>ved        •        iU 
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No  proof  upon  the  breach  of  covenant  to  do  an  act  499 

What  are  debts  ,  .  .  ib. 

No  proof  for  a  duty  •  •  500 

No  proof  upon  a  right  of  action  for  a  tort  •  ib. 

A  judgment  in  such  cases  is  entered  up  between  Act 
of  bankruptcy  and  commission  whether  proveable  ib# 

Verdicts,  when  received  as  proofs  •  ib. 

Awards,  when  they  may  be  proved,  and  when  not  501 

Where  there  were  a  bond  and  a  covenant  for  the 
payment  of  an  annuity,  the  annuitant  had  his 
choice  whether  he  wouW  prove  of  bring  an  action  ib. 

A  party  may  bring  an  action  for  ndesne  profits,  or 
prove  for  use  ana  occupation  •  502 

When  a  party  may  bring  trover  or  assumsit  he  may 
either  prove,  or  he  may  sue  at  law  #  ib. 

When  he  may  prove  for  the  amount  of  stock,  or 
bring  an  action  upon  the  special  agreement  ib. 

No  proof  upon  a  gaming  contract  or  security  512 

No  proof  upon  a  to rpis  contractus  .  •  ib. 

Or  where  the  debt  isi  void  from  sound  policy  ib. 

Where  the  consideration  of  a  bill  is  partly  legal  and 
partly  illegal,  it  may  be  proved  for  the  legal  pari  513 

If  goods  are  sold  to  be  sent  to  India  contrary  to  the 
statute,  the  seller  with  knowledge  cannot  prove       ib. 

If  money  is  advanced  to  a  broker  to  make  illegal 
purchases  of  stock  with  it,  if  he  applies  it  to  his 
own  use,  it  may  be  proved  under  his  commission    ib. 

If  a  broker  pays  differences  for  a  bankrupt,  it  is 
doubtful  whether  he  can  prove  •  514 

If  the  holder  of  a  bill  knows  when  he  takes  it  that 
it  was  drawn  for  an  illegal  stock-jobbing  conside- 
ration he  cannot  prove  *  .  ib. 

But  if  he  does  not  know,  he  may  approve  ib. 

Insurance  upon  enemy's  property  void  .  515 

A  debt  was  contracted  by  the  bankrupt  with  a  fo- 
reigner in  time  of  peace,  and  afterwards  war 
broke  out,  the  foreigner  was  permitted  to  claim      ib. 

The  propriety  of  that  doubtful  .  ib. 

A  debt  barred  by  the  statute  of  limitations  cannot 
be  proved  if  objected  to  .       *      .  ib. 

No  proof  upon  a  contingent  event,  if  it  does  not 
happen  before  the  bankruptcy  .  516 

A  bond  to  pay  upon  bankruptcy  cannot  be  proved     ib. 

But  the  wife*a  fortune  may  be  so  settled  518 

This  the  best  way  of  settling  a  wife's  fortune  519 

A  bond  to  pay  upou  bankruptcy  is  good  only  for 
so  much  as  the  bankrupt  received  with  hi»  wife     529 

What  can  be  recovered  in  equity  upon  a  false  re- 
presentation upon  a  marriage  may  be  proved        528 
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A  bankrupt  executor  may,  prove  under  his  own 

commiauoQ  •  •  •  •  562 

If  a  trustee  applies  property  to  his  own  use  and  be« 
comes  a  banlurupti  the  cestui  que  trust  may  proTe 

the  value  at  the  time  of  the  bankruptcy  •         563 

Such  cases  ought  to  be  left  to  the  chancellor  to 

make  a  special  order  •  •     -  ibi 

An  order  of  dividend  is  the  same  as  payment,  and 

the  amount  of  the  dividend  ought  to  be  deducted 

from  the  sum  due  •  -  •  059 

Debts  not  payable  at  the  time  of  bankruptc^r  may 

be  proved  with  a  rebate  of  interest  though  without 

a  written  security  •  •  660 

Such  creditors  cannot  sue  out  a  commission  ib« 

Doubtful  whether  they  can  vote  in  the  choice  of  assign 

nees  or  set-off  a  debt  due  to  the  bankrupt  661 

There  can  be  no  proof  upon  an  executory  contract      ib* 

DEED  OF  TRUST, 

For  the  benefit  of  creditors,  an  act  of  bankruptcy       02 
See  Act  of  Btmkruptcff, 

The  inconveniences,  danger,  and  consequences,  of 
a  trust  deed  stated  .  •  150, 470 

DENI  AL.    See  Act  of  Bankruptcy. 

DEPOSITS.  See  Mortgages. 

Deposits  seem  to  be  transactions  within  the  meaning 
of  46  Geo.  3.  c.  135.  s.  1.  .  •  430 

DISTRESS  FOR  RENT.    See  Rent. 

DIVIDENDS. 

The  commissioners  exercise  a  discretion  with  respect 
to  the  time  of  dividends  .  •        305 

It  is  the  same  thing,  whether  'the  discount  is  to  be 
deducted  from  the  dividend,  or  the  security  is 
discounted,  and  a  dividend  paid  on  the  residue  177 

No  action  to  be  brought  for  a  dividend,  but  the 
chancellor  to  order  payrAent  with  interest  and 
cosjks  upon  a  petition  •  •  691 

The  proot  of  the  debt  cannot  be  disputed  upon  such 
petition  •  •  •  ill* 

Creditor,  who  had  been  a  partner  with  the  bank« 
rupts  may  receive  a  dividend  with  the  creditors 
whose  debts  were  contracted  after  the  dissolution 
of  the,  partnership,  but  not  with  the  creditors 
whose  debts  existed  before  •  •  204 

How  theassigneef  are  to  be  called  upon  to  make 
divideods  •  «  «  S38 

Vol.  U.  3D 
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If  Dotioe  19  given,  the  aflsi^^niees  miM  prove  all 
these,  but  they  may  be  differeut  fnvok  those  in 
tlie  proceedings  .  •  •  .        666 

Assignees  must  prove  the  petitioning  creditor's  debt 
by  the  same  evidence  which  mint  have  been  pro- 
duced against  the  bankrupt  •  •         iK 

The  acknowledgment  of  the  obligor  nOt  sufficient 
if  there  is  a  subscribing  witness  -•  A» 

A  voluntary  bond  would  not  be  a  good  petitionifig 
creditor's  debt  .  .  il^ 

It  is  not  necessary  to  produce  subscribing  witnesses 
if  a  deed  comes  out  of  the  possession  of  a  defen- 
dant .  .667 

^hat  the  bankrupt  may  be  called  to  prove  ib. 

He  cannot  prove  any  fact  necessaty  to  support  k 
commission  •  ....  668 

He  may  be  a  witness  to  lessen  the  fttod»  but  not 
to  increase  it,  unless  he  has  obtained  his  certi- 
ficate and  releases  his  interest  •  670 

Petitioning  creditor  cannot  support  hiscommissfon, 
but  he  may  defeat  it  •  •  ^  671 

Entries  or  declarations  of  a  bankrupt  before  his  com- 
mission evidence  of  a  debt  dtie  from  him  ib« 

The  declarations  of  a  bankrupt  concomitant  with 
an  act  of  bankruptcy  evidence  of  intention  672 

A  letter  from  the  bankrupt  evidence  *  673 

A  subscribing  witness  must  prove  the  assignment       H), 

And  also  the  provisional  assignment  •  ib. 

Evidence  at  the  opening  of^the  commi^ion  ibw 

Whether  a  creditor  can  be  a  witness  at  the  opting 
of  the  commission  -.  ib* 

Lord  Eldon  has  decided  he  cannot  •  075 

Lord  Ellenl>orou(2;h  held  he  mii^ht  upon  an  istu^  be 
a  witness  to  prove  the  act  of  bankruptcy         ^         ib. 

Chief  J.  Gibbs  of  a  ditferent  opinion  .  G77 

l^roof  of  a  debt  before  the  commissioners  is  not  suffi- 
cient evidence  of  a  set-off  •  .  G78 

One  defendant  cannot  obtain  a  verdict  and  give  evi- 
dence for  the  rest  •  ,  -.  ib. 

An  auctioneer,  who  has  advertised  the  property  oF 
a  bankrupt,  cannot  afterwards  deny  be  wtt  % 
bankrupt  .  .  .  ib. 

Depositions  ngned  by  k  party,  Mthough  part  of 
the  evidence  only  was  taken,  must  be  received  as 
evidence  against  him  .  .  ib; 

Deposition  recorded  is  evidence  after  the  deftth  of 
the  witness  .  •  •  ib^ 

How  a  deposition  entered  npon  fecord,  ttkiiit  be  at* 
tett^  •  V  »     670 

3  D  S 
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A  factor  has  no  lien,  if  he  makes  a  special  agree- 
ment •  •  •  .         352 

If  a  factor  becomes  a  bankrupt,  tlie  principal  enti- 
tled to  all  goods  in  specie  and  money  nnmixed    353 

The  consignor  entitled  to  receive  back  all  bills  sent 
to  any  one  as  factor  or  agent  •  .  ib. 

But  if  the  consignee  is  the  purchaser  of  the  goods, 
they  cannot  be  recovered  buck  ^  ib» 

FALSE  REPRESENTATION. 

What  could  be  recovered  in  equity,  in  cpnsequepce 
of  a  false  representation  upon  a  marriage,  may 
be  proved  •  •  •  528 

False  representation  to.  obtain  a  eom position,  will 
afterwards  preclude  a  proof  in  bankruptcy  554 

FRAUDULENT  ARREST, 

An  act  of  bankruptcy  ,  ^  80 

FRAUDULENT  ATTACHMENT, 

An  act  of  bankruptcy  »  •  ib. 

FRAUDULENT  EXECUTION, 

Is  not  in  England  an  act  of  bankruptcy  •  ib. 

)t  is  ip  Ireland  •  •  •  ib. 

FARMER, 

May  be  a  bankrupt,  if  he  carries  on  a  trade  distinct 

from  the  management  of  the  farm  •  24 

The  quantity  of  the  trade  is  immaterial,  if  with  an 

intent  to  continue  it  •  .  ib. 

An  agisting  farmer  has  no  lien,  where  there  is  a 

special  agreement  •  •  340 

A  man  who  farms  or  rents  a  quprry  apd  sells  lime 

cannot  be  a  bankrupt  ^  .  161 

Nor  any  oue,  who  sells  only  the  produce  of  his  own 

land  •  0  .  ,      •       ib. 

FRAUDULENT  PREFERENCE. 

If  a  trader  in  contemplation  of  bankruptcy,  lets  a      .^ 
creditor  have  g:oods  to  discharge  the  debt,  under 
the  apprehension  of  legal  process,  it  is  not  .a^^ 
act  of  bankruptcy  .  •  109 

It  must  be  voluntary  to  be  fraudulent  .  ib. 

If  a  debt  is  paid  upon  demand,  though  under  ex- 
pectation of  bankruptcy,  it  is  not  fraudulent  ib. 

It  is  not  fraudulent  unless  proved  to  be  in  contem- 
plation  of  bankruptcy  •  •  •     111 

Obtaining  a  preference  may  be  fraudulent  fiom 
various  circumstances  .  117 

If  a  creditor  press  for  goods  as  pay  meat  and  i(>btains 
them,  it  i§  not  ah  undue  prmrence  '  ^  11 


^PUPIHJLENT  PREFERENCE-*CoiiltM«4.  Fagt. 

All  •M^CpoMnt  of  effects  by  d«ed  for  so  tdtmice  of 
moikey  not  fraaduleat  •  •  IIS 

|fa  creditor  presso  for  goodi  for  lu»dcbt  ncA  Irau* 
dakot  •  •  •  ib. 

Is  the  case  of  a  fmodnknt  preferencet  the  ciuui- 
cellor  in  bankruptcy  cannot  aiutt  the  atsignees     114 

An  afsigniaeot  of  goods  with  as  mach  delirery:  as 
the  nature  of  the  eaae  will  admit  not  fraudulent   116 

A  sale  of  goods  to  defeat  the  bankrupt  law,  is 
fraudulent  and  Toid  •  •  105 

flie  value  of  a  note  sent  before  the  act  of  bank- 
ruptcy, but  received  afterwards  nay  be  recovered, 
if  sent  with  intent  to  give  a  preferebce  97 

Any  transfer  of  property  in  contemplation  of  bank« 
ruptcyisvoid  •  •  100 

A  trader  in  contemplation  of  bankruptcy  cannot 

five  a  creditor  a  more  beneficial  interest  than 
e  had  before  by  a  deposit  •  129 

If  a  creditor  obtains  payment  upon  demand 
after  the  trader  has  stopped  payment,  it  seems 
to  be  fraudulent  •  •  121 

The  law  of  undue  pi^eference  an  excrescence  upon 
the  bankrupt  law,  and  ought  not  to  be  eictended  12^ 

A  banker  intending  to  give  a  preference  to  a  cus- 
tomer, set  apart  certain  bonds  for  his  benefit  with* 
out  communicating  with  him,  the  customer  deriv- 
ed no  right  to  them     ,  .  •  12ft 

Cienend  conclusion  from  all  the  cases  upon  fraudu- 
lent grants  and  transfers  .  128 

A  fraudulent  preference  by  advising  an  execution  154 

fftlENDLY   SOCIETY. 

The  odicer  <^  a  friendly  society,  if  a  bankrupt, 
must  repay  the  money  he  Wfts  entrusted  with 
in  full  •  •  .  &5S 

Wh6  are  officers  withm  the  meaning  of  tbe  sta- 
tute •  •  •  ib^ 

CENERAt  ORDERS. 

Which  disregarded  •  ,  200,210 

Binding  opon  cOmmfsstotiets  and  solicitors  210 

General  order  of  Lord  Bathurst  the  first  existing        ib. 
Ancient  orders  etisting  in  efiect,  but  not  m  tneir 

origind  words  •  •  •  211 

See  Docket,  ^drigage^  Parhkery  &c 
The  chaocellbr  onl  v  can  dispense  with  n  genenl 

order  by  a  special  order  •  •  2M 

General  orders  by 

Lord  Apsley,  12th  Feb.  1974  .  .  206 

littd  Thtttlow,  eOi  Itec  178$ 
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GERERAL  ORDERS^C<mftii«^  IWf. 

LiNrd  liMigfafooroo^b,  9Mi  Jttot^  17td  •          £j4 

Lord  Lovgliboroiigh,  5th  Not»  179:S  .          237 

Lord  Loughborough,  8th  March,  1794  •            ib. 

Lord  Loughborotit^h,  8th  March,  1794  «        SID 

lord  Loughborou^  22d  Mwch^  1709  .          4S1 

Lord  Loughborough,  12th  Aprii«  1706  •          lb. 

Lord  Loughborough,  26th  Not.  1798  .          432 

Lord  Loughborough,  12th  Aug.  1800  •           4i4 

Lord  Eldon,  3d  Feb.  1802             .  •             407 

Lord  Eldon,  16th  Nor.  1805          •  •             ik 

Lord  Ertkioe,  29th  Dec.1806          •  •         432 

Lord  Eldou,  8th  Aug.  1809           •  .            43S 

Lord  Eldon,  12th  Aug.  1809            .  •          434 

GUARANTEE.    See  Surety. 

A  guarantee  becoming  liable  altar  tlie  bonkniptcy 

cannot  firore  •  •  ;        58& 

Thedebt  of  affuaranteeis  cofttiogeiit  •  586 

Notice  of  the  dnhonovr  of  a  bill  must  be  giren  to 

the  guarantee  •  •  ,  ib. 

A  guaranty  of  a  lei«  bill  will  not  extend  to  a  greater587 
A  guaranty  must  be  in  writing  •  ib» 

The   statute  appHes  only  to  guarantee  who   are 

liable  •  ,  '      ^ 

HABEAS  CORPUS. 

The  chancellor  will  hearthe  ofoe^of  a  commitqMnt 
by  the  commitsionert  upon  a  habeaa  corpus  only  18T 

HUSBAND  AND  WIFE, 

For  a  debt  due  to  the  wife  must  join  in  the  peti- 
tion and  proof  •  ^  (09 

ILLEGAL  CONTRACTS.    Ste  Debii. 
INFANT.     See  Trader. 

INN-KEEPER,  ALEHOUSE-KEEPER,  OR  ViCnJALLER. 

Cannot  be  bankmplt,  if  they  sell  only  what  is  coih 
sumed  in  their  own  houtea  or  upon  their  own 
premises  •  •  •  10 

But  they  may  be  bankrupts,  if  they  sell  Kquor  and 
provisions,  to  all  who  send  to  be  conlumeii  iu  (he 
houses  of  the  customers  •  12 

INSOLVENCY.    See  JMa$um. 

Meaning  of                                ,  «                 438 

Insolvent  circumstances  desoiibad  •                 439 

Stop  pnymenl,  meaning  af  •                    iU 

Insc^Tent  debtor's  9j6l                •  «               936 
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INSURANCE.  P^^ 

Agents  who  bave  effected  inmivnoet  may  pfore^  if 
the  parties  really  interested  are  abroad  •  700 

•ILLEGAL  INSURANCES.    See  Debts. 
^plEGAL  GOIfTRACT.    Se^  Proof  of  Debts. 

;  INTEREST. 

l^hen  it  ceases  on  the  bankruptcy  .  503 

No  interest  proved  upon  notes  or  bills  not  carrying 

interest  •  •  •  •  504 

Not  allowed  in  such  cases  upon  a  surplus  •  ib. 

How  to  be  calculated  upon  a  surplus  •  505 

Interest  upon  mortgages  and  deposits  .  506 

Bankrupt's  allowance  to  be  paid  before    interest 

upon  a  surplus  •  •  ih. 

|Com pound  interest  when  to  be  proved  •  507 

Interest  upon  an  agreement  •  .  ib. 

"What  is  evidence  of  the  agreement  •  508 

When  bankers  are  allow^  to  prove  interest  510 

No  proof  alloi^ed  upon  an  usurious  contract  511 

Country  bankers  may  take,  a  reasooal^le  sum  for 

commission  besides  the  discount  .  512 

IRELAND. 

The  11  and  12  Geo.  3.  Irish  statute,  first  intro- 
duced the  bankrupt  law  into  Ireland  •  5 
It  incorporated  af  1  the  existing  English  statutes  267 
The  law  in  England  and  Ireland,  is  almost  the  same  ib. 
The  first  section  is  given  at  lenffth  .  1 
The  other  sections  are  abridgea  with  a  reference  to 

the  corresponding  Eglish  section  .  161 

The  difference  from  the  English  law,  is  pmnted  out 

in  the  abridgment  pf  each  section  •  iV. 

The  bankrupt  statutes  since  the  union,  apply  to 
Ireland  .  ,  ,  207 

^  JiqWT  COMMISSION. 

"When  the  pracdce  commenced  of  distributing  joint 
and  separate  effects,  under  a  joint  commission  25Q 

Where  there  i^  a  joint  compiission,  separate  credi- 
tors ought  not  to  take  out  a  separate  conimission  ib, 

^  joint  copamission  against  three  partners,  where 
two  were  in  partnership,  distinct  accounts  to  be 
kept  of  the  estate  of  the  three,  of  the  estate  of 
the  two,  and  of  the  separate  estates     •       •  257 

In  a  partnership  of  four,  there  might  be  fifteen  dif- 
fereot  estates  and  accounts  •  .         ili. 

The  joint  creditors  of  the  whole  firm  only  can  vote 
"^v :  in4he  choice^of  assignees  ib. 
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JOINT  COMMISSION— Cojittniitfrf.  Pag0. 

Separate  creditors  may  prove  under  a  joint  com- 

mission,  though  there  is  no  separate  estates  25S 

Separate  creditors  shall  be  pennitted  to  prove  ander 

a  joint  commission  •  •  241 

They  shall  assent  to  or  dissent  from  the  certificate      ib* 
The  commissioners  shall  keep  distinct  accounts  of 

the  joint  and  separate  estates  •  ib* 

The  jomt  estate  shall  be  applied  first  to  the  joint 
.    debts,  and  the  jieparate  estate  to  the  separate 

debts  •  •  «  ib; 

The  overplus  of  the  joint  estate  to  be  applied  to 
each  separate  estate,  and  the  overplus  of  any  se- 
parate estate  to  the  joint  estate  •  ib. 
The  costs  of  taking  the  accounts  to  be  paid  out  of 
the  respective  estates  to  be  settled  by  the  com- 
missiouers  •  •  •  ib. 
The  expences  to  be  borne  according  to  the  value 

of  the  estates  •  •  •  255 

This  is  true  of  all  expences  common  to  both  25G 

What  is  for  the  benefit  of  one  alone,  must  be  borne 

by  it  alone  •  •  •  ih» 

The  first  case  in  which  separate  estates  were  divided 

under  a  joint  commission  •  .  240 

When  first  held  that  separate  estates   pass  by  a 

joint  commission  .  «  250 

In  a  joint  commission,  it  must  be  (vroved  that  each 

partner  has  committed  un  act  of  bankruptcy  308 

If  there  are  a  number  of  partners  as  four,  there  can- 
not be  a  commission  against  three  or  two,  unless 
there  is  a  distinct  partnership  by  them,  and  a 
distinct  contract  with  them  •  •  ib. 

A  joint  commission  void,  if  one  is  an  infant  ib. 

Or  if  one  is  a  lunatic  •  •  300 

A  commission  is  not  void  because  a  dormant  part- 
ner is  not  included  •  •  ibu 
Whether  a  joint  commission  can  be  sued  out  upon 
a  joint  contract,  where  there  is  not  a  joint  trading, 
but  separate  trades  •  •  310 
How  the  expences  of  a  joint  commission  must  be 
paid                «                «                •                         311 

JOINT  CREDITORS, 

Lord  Rosslyn  held  that  a  joint  creditor  could  not 
prove  under  a  separate  commission,  if  there  was 
a  solvent  partner  •  •  2G0 

One  partner  was  a  bankrupt,  the  rest  insolvent ;  Lord 
Rosslyn  permitted  by  consent  a  joint  creditor  to 
prove  but  not  to  receive  a  dividend  more  than 
the  aliquot  share  of  the  debt  •  270 

Cmes  upon  this  subject  before  Lord  Eldon       •       271 
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JOINT  CREDITORS— Coii#tMiMl.  Ptft. 

A  joiQt  proiDissoiy  note  was  gitCMy  6iie  of  tliadriw- 
era  a  bankrupt,  the  other  abroad,  and  there  were 
no  joiot  effects,  the  holder  waa  pennittod  to  prove  271 

Joint  creditors  cannot  receive  dtvidenda  from  the 
separate  estates,  if  there  is  any  jotat  property       273 

If  ioiot  efiects  are  granted  by  one  partner  upon 
leaving  the  paitnmhip  to  another  sole  parteer 
carrying  on  the  trade,  they  herooie  his  separate 
estate  •  •  .  .       273 

It  continues  joint  property,  if  he  grants  his  share 
to  one  of  more  partners  (x>ntinoing  the  trade  279 

Joint  creditors  have  no  hen  upon  the  joint  property  280 

Where  some  of  the  partners  only  are  bankrupts, 
how  the  assignees  soall  dispose  of  the  property  280 

Joint  effects  left  by  agreement  with  one  partner 
become  his  separate  effects  •  .      202 

If  a  separate  creditor  takes  partnership  praperty 
in  execution,  he  takes  it  subject  to  an  account 
with  the  joint  creditors  •  .  293 

Joint  notes  proveable  under  a  separate  cooiBiissioD 
if  the  other  parties  are  insolvent  •  296 

If  a  partner  is  insolvent  though  not  a  bankrupt,  if 
there  is  no  joint  property,  a  joiot  debt  may  be 
proved  under  a  separate  commission  •  297 

Joint  creditors  may  prove  under  a  separate  com- 
mission if  no  joint  property  and  a  aolvent  partner 
abroad  •  298 

A  joint  creditor  who  sues  out  a  separate  comosis* 
sion  must  prove  against  the  separate  estate       •      ib« 

Joint  creditors  cannot  vote  in  the  choice  of  assignees 
under  a  separate  estate  •  •  299 

Joint  estate  divided  amongst  the  joint  credttort  in 
the  case  of  an  attachment  •  •       301 

Joint  creditors  suing  out  a  commission  •       302 

One  partner  out  of  several  dies,  the  rest  become 
bankrupts,  how  the  properly  is  to  be  distributed  304 

The  debts  of  the  old  creaitors  and  the  new  may 
be  proved  under  their  commission  •  30^ 

The  separate  estate  of  the  deceased  partner  will  be 
liable  to  his  share  of  the  deficiency  of  the  old  debts  ib» 

Joint  creditors  where  there  is  no  joint  property 
piay  prove  under  a  separate  commission  by  the 
chancellor*s  order  for  tiie  purpose  of  assenting  to 
or  disiventing  from  the  certificate  •  300 

But  they  camiot  afterwards  bring  an  action  ib. 

One  joint  creditor  may  petition  for  himself  and  others  ib. 

The^  cannot  prove  under  a  sep^irate  commission 
Without  a  special  ofder  •  •  ib. 

A  separate  creditor  mny  {>r6ve  of  C6oi^  under  a 
joint  cofkiaii88io&  thajugh  there  is  tsb  sepantie  estate  ib. 
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JOINT  CREDITORS^-CofUntti^iE.  P^« 

A  separate  commission  against  each  and  no  joint 
commission  •  •  •  306 

The  joint  creditors  nday  prove  nnder  every  separate 
commission^  if  there  are  no  joint  effects  .      ib. 

If  there  is  joint  property,  the  joint  creditors  must 
have  that  oniv  •  •  •  ib.' 

How  that  must  be  divided  where  th<^re  is  no  joint 
commission  .  .  •  307 

A  joint  creditor  may  sue  out  a  separate  commi^ion, 
and  then  he  is  considered  a  separate  creditor  ib« 

What  ri^ht  he  may  have,  if  there  are  other  separate 
commissions,  or  his  commission  superseded  ib. 

If  there  are  only  three  or  four  pounds  joint  property 
the  joint  creditors  must  have  that  only  •      546 

Lord  Hardwicke  would  not  permit  joint  creditors  to 
prove  under  the  separate  commissions  •  240 

The  joint  creditors  of  the  whole  firm  only  can  vote 
in  the  choice  of  assigpiees  under  a  joint  commis- 
sion ....  257 

The  personal  representative  of  one  partner  and  the 
assignees  of  another  upon  a  bill  filed  decreed  to 
pay  the  joint  creditors  out  of  the  joint  effects        267 

JOINT  AND  SEVERAL  CREDITORS. 

Where  there  are  two  separate  debts,  and  a  joint  ac- 
ceptance for  the  whole,  the  creditor  may  prove 
under  the  separate  estates  upon  giving  up  the 
bill  .  .  .  .  537 

When  a  trader  draws  in  his  own  name  and  indorses 
in  the  name  of  the  firm,  tbey  will  be  bound,  if  he 
had  authority  •  .  .  538 

If  a  creditor  has  a  joint  security  from  all,  and  sepa- 
rate securities  from  each  partner  by  different 
instruments,  he  must  elect  •  ib. 

If  a  bill  is  drawn  b^  one  partner  for  the  use  of  the 
firm,  he  alone  will  be  bound  •  539 

If  a  joint  bond  is  given  by  mistake,  the  creditor 
may  prove  under  the  separate  estates  •         540. 

Where  there  were  joint  and  separate  commissions, 
a  creditor  with  a  joint  and  several  bond,  could 
not  prove  under  each,  but  had  his  election  whe- 
ther he  would  prove  under  the  joint  commission 
or  under  each  of  the  separate  como^issions    2^1,  532 

He  has  been  permitted  to  prove  against  all,  akid 
have  time  to  elect  till  the  dividend  •  252 

He  ought  not  to  be  permitted  to  change  his  proof, 
unless  it  has  been  made  from  ignorance  258 

A  joint  creditqr  with  a  separate  aecurity  fronf^  one 
partner  only  mav  have  the  benefit  of  both      953,  532 

If  he  has  reoeiTM  a  divkknd  fimn  one  separate 
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JOINT  AND  SEVERAL  CREDITORS— Conltiiiiar.        Piige, 
estate,  he  could  ooly  prore  the  remainder  nnder 
the  others  .  .  •  1^5 

If  separate  debts  are  assumed  by  the  partnership, 
they  may  be  proved  ag;ain8t  the  joint  estate   dSS,  5S6 

JOINT  PROPERTY. 

What  is  joint  or  separate  property  •  310 

An  estate  conveyed  to  one  partner,  purchased  with 

partnership  money  is  partnership  property  ib. 

Unless  there  is  a  general  agreement  to  the  contrary  ib. 
If  a  part  owner  insures  his  interest,  the  benefit  of 

the  insurance  is  his  separate  property  •  ib. 

}low  separate  creditors  may  have  a  lien  upon  llie 

surplus  of  the  joint  property  before  it  is  divided  311 
The  assignees  of  a  bankrupt  are  entitled    to  the 

bankrupts  share  of  the  profits  of  the  joint  stock      iU 

JUDGMENT. 

A  judgment  may  be  tacked  to  a  mortgage  in  bank- 
ruptcy •  •  •  32& 
Observations  upon  that  case                    .  326 
Judgments  in  Ireland  in  the  case  of  bankruptcy, 
have  a  different   operation  from  judgments   m 
England                ...  163 

JURISDICTION  OFTHE  CHANCELLOR  IN  BANKRUPTCY. 

The  origin  of  the  chancellor's  jurisdiction  in  bank- 
rnptcy  .  •  •  212 

It  may  be  divided  into  direct  or  mandatory,  and 
indirect  or  recommendatory  •  213 

The  history  of  the  subject  •  .  ib. 

The  chancellor  has  no  special  commission  in  bank- 
ruptcy .  ...  214 

The  commissioners  of  bankrupt  have  great  powers 
which  no  court  of  law  or  equity  possesses  215 

At  the  first  commissioners  of  bankrupt  requested 
the  assistance  of  the  Common  Pleas  .  216 

The  first  application  to  the  chancellor  upon  the 
proof  of  a  debt,  was  in  1676  •  217 

If  the  commissioners  act  contrary  to  the  chancel- 
lor*s  authority,  he  may  dismiss  them  and  grant  a 
renewed  commission  •  •  21S 

The  commissioners  bound  in  conscience  to  act  con- 
formably to  the  decisions  of  the  superior  courts        ib. 

Since  the  certificate  was  introduced,  the  courts  of 
law  can  decide  whether  a  debt  can  be  proved        219 

So  the  courts  of  equity  must  decide  what  is  an 
equitable  debt,  capable  of  being  proved        .  iK 

All  equitable  debts'  may  be  proved  •  iU 

How  the  adminiatration  of  a  bankrupt's  effect  may 
be  said  to  be  yetted  in  the  gmt  teal  W 
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JURISDICTION  OF  THE  CHANCELLOR— Cdiilwiii«l.  Ptigt. 

if  the  cominissioners  think  they  ought  not  to  find 
«  party  a  bankrapt»  the  chancellor,  upon  aa  ap- 
peal to  him,  may  direct  them  to  proceed  222 

It  is  immaterial  whether  his  judgment  is  called  a 
recommendation  or  an  order  •  •        229 

The  com^missioners  must  now  decide,  and  must  not 
send  a  case  for  the  opinion  of  the  chancellor  ib» 

The  chancellor  has  the  power  of  removal,  but  no 
direct  iK>wer  to  make  them  pay  costs  •  ib« 

llie  court  of  Chancery  has  no  coutroul  over  com- 
missioners of  bankrupt  .  •  224 

Lord  King  directed  the  commissioners  to  apply  to 
the  court  if  they  found  any  thing  difficult  225 

The  distinction  between  the  chancellor  in  bank- 
ruptcy, and  the  chancellor  in  the  Court  of  Chan- 
cery .  •  .  .  226 

The  direct  or  mandatory  jurisdiction  of  the  chan- 
cellor expressly  given  by  the  statutes  •  227 

The  various  instances  specified  •  227, 578 

Whether  the  chancellor  in  bankruptcy  has  autho- 
rity over  a  trustee  •  •  524 

The  chancellor  in  bankruptcy  and  a  court  of  law  or 
equity  may  differ  in  opinion  what  debt  ought  to 
be  proved  •  •  •  545 

JURISDICTION  OF  THE  COURTS  OF  LAW. 

The  jurisdiction  of  the  courts  of  law  in  bankruptcy  228 

The  same  now  as  it  was  exactly  at  the  first  ib* 

Arises  from  their  authority  in  all  cases  to  interpret 
statutes  .  .  .  229 

The  case  of  bankrupts  in  31  Eliz.  is  precisely  the 
same  as  the  law  of  the  present  day,  in  an  action 
by  the  assignees  ,  .  .  ib. 

The assigneeof  the  bankrupt, an  erroneous  expres- 
sion •  .  .  •  230 

The  trading,  act  of  bankruptcy,  petitioning  credi- 
tor's debt,  u8S]gnment,came  under  the  cognizance 
of  a  court  of  law  by  the  first  statute  •  ib. 

Tlie  meaning  explained,  "  that  there  is  no  such 
thing  as  an  equitable  bankruptcy'*  •  ib. 

How  courts  of  law  have  jurisdiction  respectiug  the 
proof  of  debts  •  ^  231 

JURISDICTION,  CONCURRENT. 

The  concurrent  jurisdiction  of  the  chancellor  and  the 
courts  of  law  in  bankruptcy  •  232 

Only  two  cases  carried  to  the  House  of  Lordt^  aud 
both  left  there  erroneous  •  ib. 

LANDLORD,    tktffenu 
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Lien  of  a  calico  printer  •  •  w4 

■         of  a  packer  •  •  •  ih. 

--    ■  of  a  dyer  •  •  •         '      ib* 

Broker  has  a  general  lien  •  •  3&5 

An  insurance  broker  hat  a  general  lien  •  ib. 

A  lien  how  revived  •  35G 

A  lien  by  the  broker  upon  the  money  recttved  after 
bankruptcy  •  .  •      .         ib, 

A  broker  has  not  a  lien  against  an  a^nt  •  ib. 

The  misrepresentation  of  an  ageni  will  not  bind  the 
principal  •  •  •  957 

No  lien  after  a  known  act  of  bankruptcy  •       38Q 

Nor  after  a  tecret  act  of  bankruptcy  if  the  com- 
roissiioB  follows  within  two  months  «  ib. 

The  lien  cannot  be  beyond  the  interest  of  the  party 
creating  it  •  •  •  387 

A  faLCtoT^  broker,  banker,  attorney,  wharfingeryhave 
each  a  general  lien  .  •  388 

Carrier  has  a  particular  lien  only  •  ib. 

Lien  by  agreement  and  usage  -  .  ib- 

No  lieu  without  an  implied  agreement  •  3811 

No  lien  for  the  voluntary  care  of  a  thing  lost        •       ib. 

Vendor  and  vendee  .  39(1 

The  lien  of  a  vendor  is  very  different  from  that  of  an 
artificer  or  bailee  .  .  •  ib. 

The  vendor  of  a  real  estate  hat  a  lien  for  the  pur- 
chase money  .  •  •  ib. 

It  is  considered  as  a  mortga^  •  ib. 

That  lien  may  be  lost  by  taking  a  bond  or  security      ib. 

How  the  lien  n^ay  be  retained,  and  securities  accepted  39 i^^ 

The  seller  of  a  personal  article  may  retain  till  he  is 
paid  .  .  ,  ib. 

As  a  lien  thpngh.the  price  is  fixed  .  ib. 

When  the  bargain  witnout  payment  is  void        .       392 

The  thing  sold  is  the  property  of  the  buyer  before 
delivery,  and  he  stands  to  the  loss  ib. 

If  the  buyer  becomes  a  bankrupt  before  delivery  of 
the  whole,  the  seller  may  detain  what  is  not  deli- 
vered .  ...  393 

Where  goods  sold  are  lost  before  delivery,  if  the 
adlers  have  done  all  required  of  them,  the  loss 
falls  upon  the  purchaser  .  .        '     ib. 

When  the  delivery  is  complete,  the  goods  cannot  be 
retained  ...  ib. 

When  die  purdiater  weighed  all  the  bal^  of  goods 
and  took  part,  the  remainder  could  not  be  stopped  394 

<So<»f  wheat  ...  ab» 

.  When  material  acts  are  to  be  done  by  the  seller  be-, 
fore  delivery  to  the  buyer,  the  ddivery  may  be 
oooAtenoaaded  •  •  S8fr 
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MESSENGER— Con/tntcfJ.  Pag€. 

The  aisigncws  ueed  not  bring  an  ejectment  ftgaiost  the 

bankrupt  •  •  •  193 

The  messenger  may  at  any  time  take  materuil  papers 

from  the  bankrupt  by  force  «  •    194 

The  obstrucUon  of  the  mestieuger  is  a  contempt  of  the 

great  seal,  for  which  the  chancellor  cau  punish  ib. 
The  chancellor  will  not  interfere  to  4>rder  a  mes- 
senger to  give  up  pro[)erty  improper ly^eize<l  195 
The  chancellor  might  direct  the  commissioners   to 

order  the  messengef  to  give  it  up  •  196 

The  asi»ignces  are  bound  to  pay  the  mes«tenger*s 

bill  after  the  choice  of  assignees  •  196 

The  solicitor  is  bound  to  pay  the  measeuger^s  "bill 

till  the  choice  of  assignees     .        •  •         ib» 

MONTHS. 

If  the  act  of  bankruptcy  is  lying  im  prison,  the  com  - 
mission  cannot  be  sued  out  till  the  end  of  two 
months  •  •  •  77 

The  montha  are  lunar  months  ib« 

If  a  trader  is  arrested  on  a  Tuesday,  he^may  be  de- 
clared a  bankrupt  on  Tuesday  eight  weeks -after- 
wards •  •  •  .  78 

How  more  than  two  calendar  monil^  in  .the  46th  Geo. 
in.  c.  135,  is  to  be  construed  •  437 

See  six  months^  under  Bargain  and  Saie, 

MORTGAGES. 

The  commissioners  upon  application  of  the  mortga- 
gee, shall  calculate  principal  and  interest  due  up* 
on  a  mortgage,  and  the  mortgagee  sliall  prove  the 
deficiency  •  .  .  .  319 

A  mortgagee  is  admitted  to  prpve  the  deficiency 
after  a  sale  of  the  mortgaged  premises  .  321 

A  second  mortgagee  may  petition  to  have  the  mort- 
gaged premises  sold  •      •  .  ib. 

The  second  mortgagee  cannot  b«  compelled  to 
join  in  a  conveyance  to  a  purchaser       <     .  322 

How  the  assignees  and  comm  ssioners  might  -act 
if  the  second  mortgagee  would  not  join  323 

Mortgagee  having  abandoned  hi«  mortgage,  can- 
not be  permitted  afterwards  to  resort  to  ic  324 

The  assignees  cannot  cut  down  timber  upoh'tbe*     ^ 
mortgaged  premiaes  •  '    .-'    -         ib. 

Whether  th«  sale  of  «  mortgage  ia  8ubj|BCt  to  the 
auction  duty  «  •       .   '    •  ib* 

The  sale  ivhere  the  commissioners  thirtk'^prop^         325 

A  mortgage  «iid  judgment  may'betiicMily'ilocirith- 
standing  the  hank mptoy  •  4  ib* 

Observationi  ufion  that  case    •  -•  930 

Vol.  II.  3E 
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MORTGAGE— ConlMitfil.  Pq^r. 

Where  tlie  creditor  has  a  moitnge,  which  is  sure 
to  be  deficient,  he  may  fix  a  Tiiiiit,aiid  proTe  the 
fCBuuBder  in  order  to  tote  in  the  choice  of  at- 


siffneet  .  •  • 

If  tSere  n  a  deficienry,  interett  moft  be  calculated 
only  to  the  date  of  the  commiMion       ^     •^  329* 

If  there  is  a  anrplusy  inteiest  mnit  be  paid  till  the 
day  of  redemption  •  •  •  ib» 

If  the  mortgage  will  pay  the  interett  beyond  tiie 
coaimiMioo,  bnt  not  lio  the  time  of  redemptiooy 
the  mortgagee  mast  take  the  whole,  but  he  must 
prove  nothing  •  •  •  ih. 

A  deposit  of  title-dtoeds  as  security,  is  a»ai|«table 
mortgagc,aod  the  premises  must  be  sold  as  in  the 
case  of  a  legal  mortgage  •  • 

These  equitable  mortgages  held  to  be  contrary  to- 
the  statute  of  frauds  3M 

In  what  cases  a  deposit  of  deeds  will  constitate  an 
equitable  mortgi^  -  -  3S1 

In  cases  of  an  equitable  mortgage  the  connis- 
sioners  cannot  act  without  the  special  order  of  the 
chancellor  •  •  •  332r 

A  deposit  of  deeds  must  be  within  the  46  Geo.  III.  334 

Where  there  is  a  written  declaraidon,  it  must  be 
stamped  .  •  •  ih. 

A  deposit  of  the  court-rolls  of  copyhold  premises, 
an  equitable  mortgage  of  the  premises  •        33& 

Two  persons  adrance  money*  but  the  deisda  are  de- 
posited with  one  only,  he  only  can  hare  the  bene* 
fitof  the  mortgage  •  •  ib.. 

How  it  may  be  made  a  security  for  further  advances  335 

How  a  pawn  or  pledge  is  a  security  for  further  ad- 
vances •  •  .'  •  336 

If  a  mortgagee  pays  rent  what  advantages  he  can 
have  •  .  .  714,  713 

A  mortgagee  or  pledgee  may  petition,  but  he  can- 
not prove  •  •  •  475 

If  a  mortgagee  proves,  what  ought  to  be  dona  476> 

NOTICE.  ^ 

What  is  notice  of  an  act  of  bankruptcy  •      564 

Striking  a  docket  not  notice  of  an  act  of  bankmptcy56S 

OPENING  THE  COMMISSION. 

The  commissioners  must  inquire  whether  there  is  a 
petitioning  creditor's  debt,  whether  the  party  is 
a  trader,  and  whether  he  has  committed  an  act 
of  bankruptcy  •  .  .  1> 

See  P«fifiofitji^  Crediior  and  iEvsdniee. 

If  the  commissioners  do  net  iiid  the  party  a  bank- 
nipt,  tbqr  ought  to  state  tfaairjcasaDs  •      til 
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OPENING  THE  COMMISSION— Con/nttiecl.  P^^. 

If  one  partner  in  a  joint  Goramisaion  be  dead  before 
the  commiwion  is  opened*  the  commiBsion  is  void  308 

PARTNERS. 

Partners  never  mentioned  bnt  once  in  the  bankrupt 
statutes  •  .  .      242 

The  orij^in  and  progress  of  the  bankrupt  law  in  the 
^cases  of  partnetsnip  •  •  ib* 

No  case  of  partnership  repotted  before  the  rdgn 
of  Charles  the  Second 

The  first  cases  not  now  law  •  •  ib. 

The  origin  of  the  rule  that  joint  property  is  to  be 
applied  to  joint  debts,  and  separate  property  to 
separate  debts  •  •  24S 

It  begun  by  a  private  agreement  and  from  the  civil  law  244 

What  ought  to  have  been  the  rule  originally       •        245 

It  was  said  to  be  a  resolution  of  convenieuce  245,  250 

It  is  not  founded  in  reason  or  equity  •  245 

May  be  very  unrensouable  in  the  case  of  bankers, 
brokers  or  factors  .  •  •        947 

The  law  can  now  be  altered  ouly  by  the  legislature  248 

Where  some  of  the  partners  only  are  bankrupts  bow 
the  assignees  shall  ditipose  of  the  property  280 

Joint  effects  Idlt  by  agreement  with  one  partner 
become  his  separate  etlects  •  •         202 

Oue  partner  dies,  the  rest  become  bankrupts,  bow 
the  property  is  to  be  distributed  •  904 

The  debts  of  th6  old  creditors  and  the  new  may  be 
proved  under  their  commission  •  305 

The  separate  estate  of  the  deceased  partner  will  be 
liable  to  his  share  of  the  deficiency  of  the  old  debts  ib. 

A  dormant  partner  has  no  right  to  an  account  agaiiHit 
theassigneesof  the  ostensible  partners  800 

If  a  trader  gives  a  bond,  and  then  takes  two  partners, 
bow  they  become  jointly  liable  .  534 

Where  a  bill  is  drawn  by  some,  and  accepted  by 
all,  what  remedy  the  holder  can  have  •        535 

If  one  partner  takes  out  property  without  the  con- 
sent of  the  other  partners,  the  assignees  of  the 
joiilt  estate  may  prove  under  hie  separate  estate     546 

If  one  partner  without  consent  takes  out  more  than 
liis  covenanted  share,  the  joint  creditors  may 
prove  it  under  his  separate  estate  •  548 

When  oue  or  some  partners  carry  on  distinct  trades 
from  the  partnerehip,  then  the  assig;nee«  of  the 
respective  eatates  may  prove  debts  contracted  in    - 
trade  against  each  other  •  •  649 

But  not  for  money  lent  •  .  ib. 

But  if  they  are  branches  of  the  same  trade^  then 
tbey  fut  considered  as  agents  only  •  ib. 

3  E  2 
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PARTNERS— Conffmifdf.  Af& 

Hie  resnlt  of  the  cases  upon  this  subject  «        ^ 

If  A.  is  engaged  in  two  or  more-partncHhips,  how 
the  surplus  of  bis  separate  estate  ought  to  be 
difided  •  •  •  'iSi6 

IVhere  some  and  not  all  the  partners  are  baukrupA  2d(l 
The  assignees  of  a  bankrqpt  partner  are  tenants  in 
common  with  another  partner,  with  a  power  to 
seize  the  article  by  force  .  ••       2GS 

No  other  tenant  in  common  has  that  power  •        ib. 

If  a  solvent  partner  pays  his  own  and  the  bankrupt's 
share,  whether  he  may  not  prove  the  bankrupt's 
share  as  a  surety  under  his  commission  •        280 

PAWN. 

A  pawn  or  pledge  is  not  within  the  geneml  order 
respecting  mortgages  •  336 

In  BU  cases  of  liens  the  commissioners  ihall  not  sell 
the  property  without  a  special  order  itwa  the 
chancellor  .  •  •  ib. 

A  pledge  is  not  a  security  for  further  udTunces 
without  an  express  agreement  •  337 

A  pawn  upon  an  usurious  contract  may  be  redeem- 
med  by  paying  the  principal  and  legal  interest        ib. 

The  deficiency  in  such  a  case  could  not  be  proved        ib. 

The  person  in  possession  cannot  pawn  beyond  his 
interest  .  •  •  •       338 

A  factor  cannot  pawn  •  •  ib. 

A  banker  may  pledjj^e  his  customer's  notes  ib. 

The  customer  might  prevent  if  by  a  restrictive  in- 
dorsement .  •  •  339 

Petitions  in  bankruptcy  shall  be  signed  by  thepeti- 

"  tionersy  and  shall  be  attested  by  the  Attorney  or 
agent  ....      435 

PETITIONING  CREDITOR, 

To  attend  in  person  at  the  opening  of  the  commis- 
sion •  .  .  .  422 

The  nature  and  amount  of  his  dc^bt,  the  considera- 
tion of  it,  and  the  times  or  time  when  it  was  con- 
tracted to  be  stated  in  the  proceedings  .    ib. 

Best  proved  by  a  bill  of  particulars  .  ib. 

£100  must  be  due  before  the  act  of  bankruptcy       423 

The  general  order  can  only  be  dispensed  with  by  a 
special  order  from  the  chancellor  •  ib. 

The  petitioning  creditor  must  prove  his  debt  ogoin 
before  he  receives  a  dividend  -  424 

,   The  petitioning  creditor's  debt  may  be  uRenmrds 

opposed,  but  not  the  trading  or  act  of  benkroptcj    ib. 
'     Whether  an  uncertificated  bankrupt  oan  be  a  peti- 

'tioning  creditor  .  .  .  174 

Whether  the  assignees  d6tte  wifhoQt  the^Mttifcnipt, 
can  sue  o\xt  «k  comm%m!(Mik  •  •    17^ 


E^TITIONING  CREDITOR.  .  PoMf. 

, .  ^usbaod  alone  cannot  sue  out  a-  commission  filr  a 

debt  due  to  his  fvife  •  •  517 

-  A  British  subject  resident  in  an  enemy^s  country 

cannot  sue  :o* it  a  coinmission  •         .  •      ib. 

PETITJONING  GR£DIT0R'S  DEBT. 

A  debt  of.  ^]00  payable  by  a  bond  or.  note  at  a 
future  day  isa  good  petitioiirnq:  oreditor'sdeM be- 
fore the  act  of.  bankruptcy,  tlumgh  it  is  payable 
after  the  act  of  bankruptcy  or  the  commiMion         177 

A  mistake  respcc'tiug  the  petitiouiug  creditor's  debt 
oofrected        -        .  .  »  178 

PetitioDing,  creditor  shalbmake  an  affidavit  that  he 
■  i  .  beheves  the  party  a  bankrupt  •  212 

Koonc  tarn  -siie  outa  commitsiouy  who  in  any  mabner 
assents  to  a  trust' deed  •  •  97 

The  petitiouins  creditor  and  the  liankrupt  had  ex- 
changed tfaein  QOpeptanceft»  but  nothing  waa  f^aid 
by  either,  such  an  acceptance  wiil  wA  support  a 
oommisti<m  •  •  624 

There  most  stillfbe  a  ptftitioniug  creditor's  debtyprior 
to  the  act  of  bankruptcy  •  . .  5G7 

Commissi oDs  of  bankrupt  not  avoided  by  a^sctret 
act  ofbankra  ptcy,  prior  to  the  debt  of  the  petiti- 
oning creditor  •  .  •         566 

The  petitioning  creditor's  debt  must  be  proved 
again  to  give  him  tlie  rights  of  a  creditor        •       472 

Bvery  creditor,  who  can  petition  may  prove*  l>ut 
many  can  prove,  who  oannot  petition  .  .  ib. 

See  Debts. 

■ 

PROCEEDINGS  UNDER  THE  COMMISSION. 

'    No  lien  updii  the  proceedings  .  205,387 

No  lien  for  inrolment  •  •  387 

A  list  of  the  cre(Ktor3  who  prove  to  be  kept  with 
the  proceiedingd  .  .  •  433 

PROTECTION. 

Witnesses  are  protected  frojn  arrest  by  the  cfown, 
whilst  they  are  attaoding  the  commissioners  181 

A  bankrupt  is  protected  from  arrest  in  going  to  at- 
tend tlie  commissioners  to  be  exainiuedy  thoagh 
not  suaiiuoned  by  them  •  •  184 

PROVISIONAL  ASSIGNEE,  the  authority  of  .        180 

If  he  carries  on  the  business,   he  seems  to  have 

made  an  election  to  take  the  lea^  .  ib. 

An  order  upon  a  provisional  assignee  to  delivei^'up 

short  bills  .  .  180,  383 

A  provisional  assignee  need  not  be  removed  180 

A  provisional  bargain  and  sale  as  necessary  to  jsre- 
vent  the  effect  of  an  extent  as  a  provisional  as- 
signment       '       •  .  •    '  181 
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RELATION— CMKmti^d.  P^c 

Bat  ibey  migbt  havt  a  remedy  in  equity  wl 

•Tbe  neMten^'raigbtMise 'the  property  •  ib. 

If  one  of  two  partners  only  is  a  bankmiit^  and 
.partnership  money  is  paid,  bis  assif^cet  may  re- 
cover a  moiety  •  •         ^      402 
All  transactions  with  a  bankrupt  without  notice 
of  an  4ict  of  bankruptcy   good,  if  a    commis- 
sion does  not  follow  within  two  months  437  - 
Helation  to  the  act  of  bankruptcy                •  438 
Vhei^rent  paid  by  a  -bankpupt  mmy  he  recovered 

by  the  assignees  •  •  ».       402 

The  assignees  oannot  recover  bank  notes  received 

for  the  bankrupt*s  property  •  •        465 

Payments  to  and  by  a  bankrupt  after  a  known  act 

of  bankruptcy  void  •  •  ib, 

•Payment  to  a  trader  in  fpsol,  if  he  lies  two  months 

IS  void,  if  a  commisston  is  sued  out  467 

No  person  secure  in  paying  a.trader  in  prison  un- 
less proccsaia  soedout  468 
Payment  by  -m  trader  arrested  is  net  protected  ib. 
No  security  for  what  i%  received  or  paid  under  a 

trust  deed  .  •  .470 

Debts  contracted  after  a  secret  act  of  bankruptcy 

may  be  proved  •  471 

Relation  io-the  net <of  bankruptcy  respecting  d^bts  472 

^REPUTED  OWNER. 

Ifa  trader  .rents  Jin  article  not  usually  kt  to  hire, 
be  is  reputed  owne^  and  it  will  pass  to  his  as- 
sigjnees  ..  •  •  166 

Furniture  let  without  a  house  will  pass  to  the  assignees  ib. 

Reputed  ownership  depends  upon  the  fucts  107 

A  trader  permittea  the  bankrupt  to  have  the  uiw  of 
furniture;  it  was  held  he  might  recover  168 

The  contrary  decided  •  •  170 

An  East  India  mate  letanother  ship  coods  in  his 
jiame  in  his  privilege ;  he  became  banicmpt }. these 
goods  paMted  to  the  assignees  of  the  mate  169 

If  the  bankrupt  is  a  trustee,  then  the  property  is 
not  affected  by  the  bankruptcy  •  176 

An  interest  in  a  news|>aper  convered  still  carried 
x>n  by  the  grantor «  it  passed  to  his  assignees  171 

The  purchaser  had  the  disposition  of  growing  timber, 
it  paidied  to  his  assignees  •  172 

Where  a  retail  dealer  has  goods  upon  sale  or  re- 
ctum, upon  his  bankruptcy  they  pass  to  hisassignees  ib. 

Where  the  goods  were  taken  in  execution,  and  the 
bankrupts  servant  was  employed  as  the  bailiff, 
they  pamed  to  his  assignees  •  !.      173 
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STOCK— Coti/ifftf^d.  Pf»§e^ 

becouif  bttnkrapUi  thejconrt  of  Cfamcery  or  Es« 

chequer   may  prder  them  to  transfer  •  417 

If  bun  krupto  refuse  to  transfer  stock,  the  chancellor, 
upoif  petition  of  the  aasig^iees^  may  order  it  to 
be  trauKferied  to  them  •  •  420 

Agreements  to  replace  stock  485 

The  party  to  receive  back  the  stock,  may  prove  or 
not  9t  his  election  '  .  •  •        488 

Covenant  io  replace  stock  cannot  be  proved  ib.- 

Difference  between  the  lender  selling  out  and  the 
borrower  selling  out  when  he  pleases  •  489 

An  agreement  to  replace  stock  when  requested, 
canuot  be  proved,  '\i  no  request  before  bank- 
ruptcy .  •  .  "      490 

Coujd  he  havo  proved  in  that  case,  if  there  had  bees 
a  ))r€Lvious  request  ?  •  •  •  493 

Boad4o> replace  stock,  if  forfeited,  may  be  proved     494 

If  not  forljeited  cannot  be  prm'ed  •  ib. 

WlMit  cau  be  proved  in  snch  cases,  is  a  question  fb^ 
a  court  of  law  •       ■  .  495 

Covenant  in  a  .marriage  settlement  to  assign  stock    496 

If  money  is  advanced  for  shares  or  stocks  to  be  re- 
placed on  9  certain  day,  if  it  io  not  done,  the  party 
ma);  either  affirm  or  disaffirm  the  agreement  486 

He  may  bring  assumpsit,  or  a  special  action  upon 
the  case  •  •  •  488 

A  covenant  to  replace  stock  cannot  be  proved  ib« 

Stock  lent  to  be  replaced  upon  request  cannot  be 
proved  without  a  request  previous  to  the  bank* 
ruptcy  •  •  ,  489 

Observations  why  it  coald  not  be  proved,  eren  if 
there  had  been  such  a  request  .  493 

A  bond  to  replace  stock  if  forft^ted  may  be  proved  494 

The  value  of  the  stock  oo  the  day  of  the  commis« 
sion  issuing  must  be  taken  •  ib. 

If  the  bond  is  not  forfeited  before  the  commission 
there  can  be  do  proof  .  .  495 

A  covenant  to  conviy  Isnds  of  the  value  of  £80 
within,  seven  years,  or  wheu  requested,  cannot  be 
pro%'ed  •  .  .  ib. 

Where  money  was  lent  to  be  repaid  in  stock,  upon 
an  equitable  mortgage,  which  failed,  proof  for 
the  sum  advanced  was  allowed  •  ib. 

A  covenant  to  replace  stock  upon  request,  if  no  re- 
quest Ix^fore  bankruptcy,  cannot  be  proved  496 

STOPPING  IN  TRANSITU. 

Belongs  to  vendor  aud  vendee  •                  897 

This  law  not  ancient                ,  ,          .          ib. 

The  first  case  in  equity  •               •              398 


Ml 

m  1    ;i; 

If 

m 

J 

] 

INDEX.  795 

SCOTLAND— Coiiltiiifeif.  Aye. 

The  commiiwioDer^t  aaiigQineut  in  Englaiid  coofeyi 
all  the  bftDkr«[yt*8  penMial  propertj  in  Scotknd  009 

The  courts  of  Scodaad  will  not^nuit  a  ae^ucftra* 
tioo«  if  there  iaa  commiarion  ofoaokrapt  in  Eng- 
land  under  wUch  all  the  bankmpt'a  property  can 
be  divided  •  •  •  ib. 

SCRIVENER. 

To  be  made  a  bankrupt  mnit  be  a  depoaitory  of 

money  •  •  •  156,  667 

See  Aiti^nejf. 

SECOND  COMMISSION. 

The  secretary  shall  examine  whether  there  baa  been 
any  previous  application  for  a  commission  against 
the  same  party  •  .  .         2M 

A  st^ond  commission  shall  be  directed  to  the  same 

-    commiMioners  •  .  •  ib. 

A   second  commission  joint  or  separate  is  roid  at 

law  .aw 

The  commissioners  bound  to  proceed  in  a  second 
commission  •  •  •  2W 

A  second  commission  not  to  be  sued  out  by  the 
•  same  creditor  without  leave  of  the  chancellor        S80 

A  second  commission  is  not  to  be  sent  to  the  chan- 
cellor without  a  note  of  what  was  done  in  the  first  2S7 

SET-OFF 

Of  the  value  of  an  annuity  in  what  cases  allowed  188 
A  debt  due  from  the  bankrupt  at  a  future  day  may 

be  set  off  .  180 

A  debt  from  the  bankrupt  at  a  future  day  may  be  set 

off  against  n  debt  due  to  him  at  a  future  day  ib. 

A  debt  provable  under  the  commission  may  lie  ba« 

lanced  against  a  debt  due  at  an  uncertain  time        ib. 
But  till -the  event  there  cannot  be  a  set-off  but  by 

agreement  IM 

It  is  reasonable  that  part  might  be  proved  and  part 

reserved  to  set  off  •  101 

How  voluntary  bonds  might  be  set  off  •  192 

A  bill  accepted  before,  but  paidafter  thebaakmptcy 

may  be  set  off  •  •  •  ih« 

A  surety,  who  pays  after  thebankruptcy  mayprove, 

but  he  cannot  set  off  .  ib» 

Mutual  debts  may  be  set  off,  notwithstanding  a  se- 
cret act  of  bankruptcy  •  •  564 
Notes  received  after  the  act  of  bankruptcy  of  one 

partner  cannot  be  set  off  '  565 

SEPARATE  COMMISSION  OR  SEPARATE  ESTATE. 

Joint  d^ts  paid  under  a  separate  commission  both 
upon  a  petition^  and  upon  a  bill  filed  •         961 


roe  i»DEx. 

SEPARATE  COMMISSION,  Scc.^Camiinued,      .  P^e, 

A  joint' creditor  may  sue  oat  a  separate  coramissioD 

*  a^inst  one  partner' ■ '•  •       ■       •  .  2ldi 
'Vftm  respect-to  thii(cotn«HfiMon  he  it  in<  all  respects 

a  separate  creditor  *•    '        ■   .  262,  265 

Jcnnf' creditors  pro^^e  and'  receire  dividends  where 
there  is  no  solvent  partner  and  na  joint effiects,  but 
not  otherwise  .  .  2G4,  28*2 

May .  prove  and-  r«(:(ave  .div idends  u^der  every-  sepa- 
.     rate  estate  .  .      '  .'  lb. 

Lord  Thurlow  thou<rht  that  joint  creditors  ought  to 
prove  their  whole  debtis  in  all  cases  under  sepa- 
rate commissioners  '  •  ...  «     2^ 
If  the  dividends  ander.  two  separate  ebtateaaiaoiint 
to  move  than  twenty  shillings,  each  estate  ought 
'     -             to  pay  no  more  than  its  share                 •  2S2 

-  ■ '  Joi-t»t  crediter«»  may  vote  in .  the  choice  of  assignees 

-    under  a  separate  commi^iou,  if  they  pay. all  the 
'    separate  cnedrtorm  •  .  .  2S3 

If  one  partner  dies,  his  separate  creditors  ntust  be 

paid  first  oot  of  his  separate  estate  •  284 

Origin  of  the  rule  in  bajikruptcy  .  ib. 

Joint  creditors  caiiwot  tile  a  bill  against  the  solvent 

partner  and  the  assignees  of  anotkier  ■ .  286 

Wiiat  is  meant  by*  a  sckvent  partner  •         •  287 

•  Vhat  may  be  dividcdi  amongst  the  jpint  creditors 

without  the  consent  of  the  solvent  partner,  and 
what  not  •  .  .  .  ib. 

It  would  be  fasy  when  one  partner  rctirw-  to  pre- 
vent the  joint  effects  from  becoming  separate  ef- 
ftcts  .  .  .  .  .  28S 

flEPAR ATE  CREDITORS. 

Where  there  were  a  joint  commission  and  separate 
commissions,  the  separate  creditors  were  allowed 
to  prove  under  the  joint  commission,  to  assent  to 
or  dissent  from  the  certificate  •  .  251 

-  Separate  crediti>rs  allowed  to  prove  under  a  joint 

commission  .  •  •  255, 258 

If' a  separate  creditor  takes  joint  property  in  execu- 
tion, the  sheriff  mast  pay  the  plaintiff  the  defen- 
dant's share  after  an  account  with  the  other 
partners  .  .  .  263 

A  separate  creditor  ma)i  prove- of  course  under  a 
joint  commission,  though  there  is:  no  separate 
estate  •  ...  3(yG 

STATUTKS 

In  the  second  volume* 
11  and  12  Geo.  111.  ci  8i  Irwb  siainte         .       U  1^1 
MGao.lIi.c.9a  .  417 
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STATOTB^-^CMHtJHffil.  Page. 

4&Gco.llI;c.il24.  .                .      .  428 

(]90«v).<MK  0^66.  .            .             •  4:)5 

46Geo.  III.  c.  L.-^'i.  ...  437 

49  6eo.  ill.c.  121.  .            .           •  5(i8 

52  Ceo.  1IL  c.  144.  .                         .  722 

'  63  €«D.  Hi.  c.  102.  •          .             .  735 

SUITS  IN  EQUITY. 

lo  4ill  «uittf  by  oraga'iDSt  assigneetf,  t'.ie  proceedmgs 
•hall  be  eviilcnce  of  the- trading,  &c.  uule^s  some 
party   ^vithiii  ten  days  aller,  rejoinder  gire  no- 
.  tice  that  be  iiUeiids  to  dispute  them  .  669 

A  rejoinder  may  be  withdrarwu  with  liberty  to  re- 
.  joia  forthwith  with  such  notice  .  ib, 

A  suit  does  not  abate  by  the  bankruptcy  of  a  party  690 

SUPERSEDING  A  C031MISSI0N. 

A  commission,  if  not  proceed  d  ii  within  thr^ee 
months,  will  be  supersede^l  .  .  233 

Commissioners  ought  not  to  proceed  in  a  commi3- 
siou  two  months  after  its  date  .  .  234 

How  commissions  may  be  superseded  for  want  of 
[)rosecution,  and  a  new  commission  granted  ib. 

How  the  assignees  are  to  be  called  upon  to  make  di- 
vidondb  ....  230 

Second  commission  not  to  be  sued  out  by  the  same 
creditor  without  leave  of  the  chancellor         .         230 

If  the  petitioning  creditortakes  more  than  other  cre- 
ditors, the  commibsion  shall  be  superseded  725 

Tlie  firot  instance  of  a  supersedeas  '  .  ib. 

The  commissioti  may  be  superseded  if  all  the  cfe- 
-di tors  who  have  proved  arc  satisfied  .        728 

The  practice  in  such  cases  stated  .  720 

AVhen  one  con^ mission  supersedes  a  former  730 

When  tlie  chancellor  will  supersede  a  commission 
before  tl^  bankrupt  has  surrendered,  and  when 
not  •  .  .  .  ib. 

A  commiwiou  may  be  superseded  to  prevent  a  cri- 
minal prosecution  .  .  .   731 

The  proceedings  must  be  produceil  upon  a  petition 
to  supersede  •  .  .  ib. 

When  the  chancellor  will  not  supersede  before  adju- 
dication   '  .  .  .  .    ib. 

Lord  Hardwlcke  'disapproved  of  caveats  before  the 
commisbiu.'!  ti'as  signed  .  .  ib. 

It  ma^  be  supriseded  before  it  is  opened,  if  all  the 
bankru(^t's  creditors  consent  .  732 

.    The  cbancetlor  will  supersede  the  coonniidon  after 
,       one  successful  trial  by  the  bankrupt  .  ib. 

Superseded  with  all  the  .co»u  .  '     .      ib. 
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61IPERSEDING  A  COMMISSION— CMtftMuii.  P^. 

The  oertifictte  is  void»  if  coamninaon  ftttr'ei>«d«ii        ;33 

A  baukrupt  attainted  canuol  pedtioa  to  have  hia 
commitnon  saperseded  7S3 

The  commitsioD  caunot  be  altered,  if  comiiiiwMHi- 
en  hare  quaKfied  •  •  •         ih. 

The  chancellor  will  not  fupenede  a  commiiiiaa  up- 
on the  petition  of  the  baukrupt,  nnlen  he  coo- 
firms  the  conveyances  •  •  734 

Where  there  are  two  cooiniiinont,  the  chancellor  in 
some  instancei  will  order  the  firit  and  the  pco- 
ceedingi  to  he  impounded  •  •       ih. 

How  costs  paid  by  Uie  pedtiooing*e»editor  and  aoli- 
citor  *  •  •  •        785 

The  chancellor  has  a  discretionary  Pp^cr  to  super- 
sede a  commission  upon  what  conditiooa  be  pkasn  ih* 

SUPPLEMENTAL  DEPOSITIONS 

Of  an  act  of  bankruptcy  may  be  received  15S,  100 

SURETY 

Paying  the  debt  of  the  principal  may  prove        •      577 
The  creditor  might  be  compelled  to  prove  far  the 

surety  ....  WS 

If  the  principal  had  proved,  he  was  a  trustee  fcr  the 

surety  .  «  .  ib« 

But  he  was  not  to  be  prejudiced  in  his  dividend 

upon  another  proof  .  .  579 

But  where  there  was  payment  by  the  surety  after 

bankruptcy  of  the  debtor,   and  no  proof  by  the 

creditor,  the  surety  had  no  remedy  before  the  49 

Geo.  III.  c.  121.  .  .  ib. 

The  surety  now  can  only  prove  when  the  debt  is 

completely  dischargee!  •  •  569 

How  he  ought  to  proceed  if  the  creditor  will  not  ac* 

cept  the  debt  ...  ib» 

The  acceptor  of  an  accommodation  Ull  Hiay  prove 

like  a  surety  under  the  statute  .  583 

The  assignee  of  surety  may  prove  as  tiie  surety 

could  have  done  •  •  ih. 

A  joint  bond  and  one  obligor  is  solvent,  if  tiiere  is 

no  joint  dealing  is  the  case  of  principal  and 

»/°"^*y  •  .  .  ih. 

if  one   partner  pays  another  partner's  share,  he 

oughtrto  prove  as  a  surety  ,  534 

The  various  ways  by  which  one  man  may  be  surety  for 

•nother  ^         '        ^g^ 

If  a  aure^  paid  the  debt  before  the  bankruptcy  of 
the  prinapa],  he  misht  always  hate  iMovod  it       57T 

when  the  surety  paid  the  debt  after  the  hu^. 
'«>F^3rarthie  principal,  his  remedifea  in  equity  '887 
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The  creditor  who  had  proved  a  tniftee  for  the  tarety  578 
Bat  not  to  be  prejudiced  by  the  SDrety  •         099 

If  the  debt  was  paid  before  the  principal  creditor 

4>rovedy  the  turety  had  do  remedy  •  580 

If  the  creditor  psovei  aod  receivei  a  dividend,  the 

law  is  not  altered  •  •  •  ib. 

.The  •oretj^  can  only  prove  where  the  creditor's 

debt  is  fully  discharged  •  •  ib* 

How  the  surety  must  proceed  to  enable  himself  to 

prove  •  •  •  •  581 

If  the  creditor  proves*  he  must  sign  the  certificate  ib. 
What  oroof  ooder  a  co-«iirety's  estate  ib« 

J>ebts  liy  inntiial  suretyship  cannot  be  balanced        589 


A  auestion  for  a  court  of  law  whether  the  unreserved 
discharge  of  one  surety  is  not  a  discharge  of  all     641 

A  surety  may  prove  expences  before  commission       64S 

But  not  costs  or  interest  arising  afterwarda         •         ib» 

A  surety  by  a  mortgage  may  now  prove  whoi  he*  has 
paid  the  debt  of  tos  principal  m  full  651 

If  one  partner  anortgases  his  estate  for  money  lent 
to  the  partnership,  if  that  estate  is  sold  and  pays 
the  debt  in  full,  hi* creditors  probably  wiU  be  per- 
mitted to  prove  a^inst  the  jokit  estate  .        ib* 

How  the  surety  oueht  to  proceed,  if  the  creditor  re- 
fuses to  receive  uie  debt  from  him  •  ib. 

If  a  creditor  has  a  secnrity  for  a  debtf  whidi  may 
be  proved,  and  for  a  debt,  which  cannot  be  prov- 
ed, he  may  apply  it  as  he  pleases  •  039 

An  abaolute  boiid  given  to  a  surety  eannot  be  prov- 
ed till  the  surety  has  paid  •  632 

The  eftecta  of  bonds  of  indemnity  in  bankraptcy      636 

A  discharge  of  one  party  liable  witkoat  reserve  to 
thedisdiargeofall      .         .  .  637 

liVberethereisa  proof  under  the  indorser*s  estate, 
and  then  a  composition  without  reserve  with 
the  drawer,  the  indofser  ia  discharged  •  ib. 

A  composition  with  a  co-Murety  does  not  discharge 
another  coi^nrety  in  bankruptcy  •  639 

TRADING. 

Trading  and  acts  of  bankruptcy  the  same  in  Eng» 

land  and  in  Ireland                  •  9 

Cases  upon  trading  decided  in  actions  for  afamder  9 

Dver  a  trader               »               ,               •  ihw 

Bleacher  not  a  trader               •               •  ib. 

Calenderer  not  a  trader                «               »  ib. 

Shoemaker  a  trader                  •                  »  7 

Carpenter  may  or  may  not  be  a  trader            •  ib* 
Ship-carpenter  a  trader  or  aotaccording  to  cucom* 

atances               •               •                •  * 
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Batcher  a  trader  -  •  •  •       ^ 

Tanner,  taykMr»  Ice.  tmdera  •  •  !) 

Labourera  Duyiog  aad  selliag  to  ikeir  naastcn  odIj 
not  traders  .  •  ^  h 

Blaclamith  a  trader  •  •  ib. 

Innkeeper  not  a  trader  •  •  10 

Alehoutekeeper  or  victmller  when  a  trader        •       U 

If.  tliey  sell  out  of  their  hotiie  to  all  who  send  1- 

The  quantum  of  trading'  iomiatenal  •  ibi 

Member  of  a  trading  corporation  as  sucfa.onfy  can 
be  a  bankrupt  •  .13 

A  man  coatioues  to  be  « trader  whilat  ihe  aalls  off 
stack  •    •  •  •  •       ibi 

Cantractors  not  traders  .  •  II 

Limited  tmding  not  sufficient  •  la 

gdmoi master  not  a  tmder  by  aelling  to  >iiis  acholars 
OQ^  •  .  •  .  ib« 

Part  oimcr  of  a  ship  not  a  trader  ib. 

'If  the  buying  and  •selling  is  in  England  it  is  a  suffi- 
cient trading  •  •  .25 

If  the  trading  was  wholly  abroad,  the  paity  can- 
not be  a  bankrupt  ;  •  ih- 

Trading  io  England  sufficient  •  27 

INstinction  between  trading  io  and  tiuding  m  Eng- 
knd  •  .  .      ib. 

Married  women  may  be  traders  in  London  •        28 

■Married  woman  cannot  be  a  bankrupt  by  living  se- 
parate from  lier  husband  •  .29 

A  single  woman  being  a  trader,  and  baring  com- 
mitted an  act  of  bankruptcy  sud  maniesy  cannot 
afterwards  be  made  a  bankrupt  •  30 

The  authot*s  observations  upon  that  case        •  ib. 

A  married  woman,  a  sole  trader  in  the  city  of  Lon- 
don»  may  be  a  trader  •  •  31 

Executor  carrying  on  a  trade  till  the  stock  is  sold 
not  a  trader  •  •  .83 

Executor  carrying  on  a  trade  for  the  nest  of  kin 
is  a  trader  .  .  .  ib. 

Executor  carrying  on  the  trade  indefinitely  is  a 
trader,  and  may  be  a  bankrupt  •  34 

When  an  executor  becomes  a  bankrupt,  bow  the 
property  is  to  be  disposed  of  .  ib« 

\yhat  is  true  of  an  executor  will  be  true  of  an  as- 
signee of  a  bankrupt  .  .  35 

If  he-  trades  indefinitely*  he  may  be  a  bankrupt  ih. 

Whether  an  assignee  can  be  remt>veii  for  carry mg  on 
the  bankrupt's  business  .  ,  ib. 

Clergymen  may  he  baiU&rnpts  if  diey  trade  3& 
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A  smu^f^ler  may  be  a  bankrupt  •  36 

Members  of  parliament  may  be  banknipts  ib« 

Drawing  ond  redrawing  bills  in  what  cases  is  a  trading 

ib. 
Not  a  trading  except  done  for  the  profit  of  the  ex- 
change •  •  .  40 
Occa«ioDa1  dealing  not  a  trading                 •                 ib. 
One  tingle  act  of  buying  and  selling  with  an  intent 

to  do  more  •  •  •  41 

Lunatic  may  be  a  banknipt  •  •        42 

What  acts  d  bankruptcy  he  can  commit  •         ib« 

Person  attainted  may  be  a  bankrupt  •  44 

An  under-writer  cannot  be  a  bankrupt  •        45 

The  decision  of  the  court  of  King's  fiench  that  a 
farmer  making  bricks  for  sale  from  his  own  farm 
might  be  a  bankrupt,  was  reversed  by  the  Uouae 
of  Lords  •  •  •  IGl 

A  man  who  rents  a  quarry  and  makes  Umeis  not  a 

trader  •  •  •  •        ib* 

An  insurance  broker  may  be  a  bankrupt  45 

A  member  of  a  trading  corporation  cannot  .be  a 
bankrupt  •  •  •  ib 

UNDERWRITER, 

Merely  in  that  character  cannot  be  a  bankrupt  ib. 

An  insurance  broker  may  •  •  ib* 

USURY. 

No  proof  admitted  upon  an  usurious  contract   ,        511 
It  is  not  usury,   if  country  liuukers  take  a  reason- 
able commission  besides  the  discount  •  512 
See  Debts, 

VENDOR  A ND  VENDEE. 

The  lieu  of  a  vendor  is  very  different  from  tliat  of 
an  artificer  or  bailee  •  .  300 

The  vendor  of  a  real  estate  has  a  lien  for  the  pur- 
chase money  •  .  «  ib. 

It  is  considered  as  a  mortgaj?e  •  •  ib. 

That  lien  may  be  lost  by  taking  a  bond  or  security    ib. 

How  the  lien  may  be  retained,  and  securities  accepted  39  L 

The  seller  of  a  personal  article  uiuy  retain  till  he 
is  paid         ....  .  ib. 

lias  the  lien  though  the  price  is  fixed  •  ib. 

Where  the  bargain  without  payment  is  void  31)2 

The  thing  sold  is  the  property  of  the  buyer  before     ".' 
delivery,  and  lie  stands  to  the  loss  •  ib. 

If  the  buyer  becomes  a  bankrupt  before  delivery 
of  the  whole,  the  seller  may  retain  what  is  not 
delivered  •  .  .  3Q3 

Where  goods  sold  are  lost  before  delivery,  if  the 
.sellers  have  done  all  required  of  them,  the  loss 
falls  upon  the  purchasers  »  '-^^  \ 

Voi.  u.  3  r 
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VENDOR  AND  VENDEE— Caii/tiitir</.  P^e. 

Whep  the  delivery  ib  complete,  the  goods  cannot 
be  retained  .  •  .  SSJ 

Where  the  purchaser  weighed  all  the  bales  of  goods 
and  took  part,  the  reiukinder  could  not  be  re- 
tained •  ...  £04 

So  of  wheat  ....  ilx 

'Where  material  acts  are  to  be  done  by  the  seller  be- 
fore deli^-ery  to  the  buyer,  the  delivery  mnj  be 
countermanded  .  •  .  31K> 

.Where  the  buyer  put  on  his  own  mark*  the  article 
cannot  be  retained  ...  ib. 

Acceptance  of  warehousc*rent  by  the  seller  is  a  com- 
plete transfer  of  the  i^roperty  .  •  ibb 

WEARING  APPAREL.    See  Lasi  Exmminatiom. 


W^VRRANT  OF  ATTORNEY.     See  Letier  of  Attorney. 
WARRANT  OF  SEiZiN.    See  Messenger^ 

WIFE. 

A  bond  to  pay  upon  bankruptcy  cannot  be  proveJ  516 
But  the  wife's  fortune  may  be  ko  settled  .  518 

This  is  the  best  way  of  settling  a  wife's  fortune  519 

A  bond  to  pay  upon  bankruptcy  is  good  only  for 

so  much  as  the  bankrupt  received  with  his  wile      520 
Lord  Redesdale  held  it  was  onlv  ro  iiir  iroid  as  it 
gave  the  interest  to  the  wife  during  the  life  of 
the  husband  .  .  .  521 

The  wife's  money  lent  by  the  trustee  to  the  hus- 
band may  be  proved  .  .  •  51^ 
If  the  interest  of  the  wife's  fortune  is  to  be  paid  to 
the  husband  for  lite,  the  assignees  will  be  enti- 
tled to  the  interest  of  the  dividend             .              526 
If  the  assignees  recover  the  wife's  fortune  in  equity, 

they  must  make  a  settlement  •  .  527 

A  covenant  in  a  marriage  article  different  from  a  co- 
venant to  replace  stock  .  .  528 
y                                What  can  be  recovered  in  equity  upon  a  false  repre- 
sentation upon  a  marriage  may  be  proved  ib. 
The  only  secure  settlement  for  the  wife  of  a  trader    531 
*    How  the  wife's  property  passes  to  the  assignees  ib. 
The  wife's  real  property  ought  to  be  conveyed  by  a 
bargain  and  sa%                     .                   •                   ib. 

WITNESS. 

The  chancellor  will  not  order  a  witness  to  attend, 
but  he  will  not  order  the  commissioners  to  direct 
the  messenger  to  bring  a  witness  before  them         186 
^         If  a  witness  is  committed  by  the  comraissionens  the 
chancellor  will  only  discharge  him  upon  a  habeas 
I  corpus  •  .  •  •        187 
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STATUTES  IN  THE  SECOND  VOLUME. 


Irish   Statute  11  and  12  Geo.  3.  ch.  8.   177S* 

Who  may  be  bankrupts  «  -       Page  3 

What  are  acts  of  bankruptcy  -  •  ibid 

The  rest  of  the  statute  is  abridged  in  p.  161,  and  tbe  foi« 
lowing  pages. 

Statute.  19. Geo.  3.  c.  66.  1779. 

The  estates  and  effects  of  bankrupts  not  subject  to  the 
auction  duty  •  -  «  436 

The  catalogue  of  the  estates  and  effects  of  the  bankrupt 
to  be  sold  by  the  auctioneer  shall  be  signed  by  the  assign 
nees  •  •  .  •   .  435 

Statute  S6  Geo.  3.  c.  90. 1796. 

If  trustees  or  their  representatives,  in  whose  names  stock 
is  standing»are  out  of  the  jurisdiction  of  courts  of  equity 
or  shall  become  bankrupts  or  lunatics,  how  the  chan« 
cellor  shall  order  the  stock  to  be  transferred  417 

If  bankrupts  refuse  to  transfer  stock  standing  in  their 
names  in  their  own  right,  the  chancellor  upon  petition 
of  the  assignees  may  order  the  ac  .ountant  general  or 
secretary  of  the  Bank  of  England  to  transfer  it  to 
the  assignees  »  i*  •  4I8 
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Statute  45  Geo.  3.  c.  134.   1803. 

If  a  member  of  parliament,  a  trader,  has  giTcn  a  bood 
conformably  to  the  4  Geo.  3.  c.  t3.  and  if  auy  summons 
is  sued  out,  upon  such  bond,  and  no  appearance  is  en* 
tered  in  such  action  within  two  months  after  personal 
service  of  the  summons,  he  shall  be  adjudged  a  bank* 
Ttipt  -  -  -  Page  428 

If  any  member  of  parliament  being  a  trader  shall  be 
served  with  any  order  o^  a  court  of  equity  or  of  the 
chancellor  in  bankruptcy  or  lunacy,  and  shall  disobey 
tbe  6rder,then  a  peremptory  order'may  be  obtained  that 
he  shall  p:iy  it  on  a  certain  day,  and  being  served  with 
the  order  at  the  least  eight  days  before  the  time  ap- 
pointed,  if  he  then  omits  to  obey  the  peremptory  order, 
he  shall  be  deemed  a  bankrupt         .*         •  430 

Statute  46  Geo;  9.  c.  195.  1806. 
AH  conveyances  by,  all  payments  by  and  to,  nod  all 
'contracts  and  transactions  by  and  with  any  bftoknipt 
two  calendar  months  before  the  date  of  the  comimis- 

sion  notwithstanding  any  prior  act  of  bankruptcy  are 
valid     -  -        "     .  .  -  437 

Creditors  may  prove  delfts  contracted  before  the  com- 
mission though  after  an  act  of  bankruptcy,  provided 
<hey  had  not  notice  of  it  -  -         471 

Mutual  d€btsand  credits  may  be  set  off  notwithstanding 
*^  secrdt  ^act  of  bankruptcy  -  -  664 

The  bankrupt  ^hail  be    discharged  by  his  certificate 

^Tifom  alt**d6bts,  which   are  made  proveable  hy  this 

stttiite**      •     -  .  -  -  565 

A  comtiiission  of  bankrupt  shall  not  be  superseded  in 
conseqiienbe  of  an  act  of  bankruptcy  prior  to  the 
petitioning  creditor's  debt,  provided  he  had  no  know- 
ledge of  it  at  the  time  be  coutracted  the  debt       ^ 
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Statute  49  Geo.  3.  c.  121.  1809. 

Striking  a  docket  not  to  be  deemed  notice  of  an  act  of 
bankruptcy  *  .  .  Pagev568 

Executions  and  attachments  after  a  secret  act  of  bdnk- 
ruptcy  valid  -  -  -  568 

Where  the  assigiiees  are  to  place  the  money  recdhred 
from  the  bankrupt*s  estate  -  -  '^69 

The  assignees  are  to  be  charged  20  per  ceat.  upon  all 
money,  which  they  wilfully  retain  in  their  hands  571 

The  commissioners  are  not  to  declare  a  dividend  till  they 
teceive  upon  oath  and  in  writing  a  true  statement  of 
ail  money  received  and  paid  by  the  assignees  respec- 
tively  -  -  -  -  573 

if  an  assignee,  who  has  one  hundred  pounds  or  upwards 
of  the  bankrupt's  money  in  his  hands,  becomes  him- 
self a  banlcrupt,  he  shall  still  be  liable  to  pay  the 
whole  debt  with  interest  to  the  bankrupt's  estate,  not- 
withstanding he  obtains  his  certificate  -  574 

Commissioners  may  order  the  bankrupt's  money  received 
by  the  assignees  to  bt  invested  in  Exchequer  bills  575 

If  a  surety  pays  a  crieditor,  who  has  proved,  he  shall 
stand  in  his  place  with  respect  to  the  dividends,  and 
if  he  pays  after  the  commission  and  before  the  ci^edi« 
tor  has  proved,  be  shall  prove  and  receive  a  dividend, 
and  such  debt  shall  be  discharged  by  the  bankrupt's 
certificate  -  -  -  577 

•Debts  payable  at  a  future  day  after  the  date  of  the  c6m<- 
mission  may  be  proved,  and  a  dividend  received  upon 
them  with  a  rebate  of  interest  deducted  till  .they  are 

due  -  «  -  -        oeo 

In  actions  by  or  against  the  assjernees  the  commission 
and  proceedings  shall  be  evidence  of  the  petitioning 
creditor's  debt,  the  trading  and  the  act  of  bankruptcy, 
unless  notice  be  given  that  such  matters  or  any  of 
them  are  to  be  disputed  •        •        •         664 
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la  suits  in  equity  by  or  against  assignees  the  oommissiaii 
and  proceedings  shall  be  evidence  in  like  manner,  if 
there  is  no  notice  ^hat  the  petitioning  creditor's  debt,  the 
trading  or  act  of  bankruptcy  will  be  disputed  Page  689 

No  action  is  to  be  brought  against  an  assignee  for  a 
dividend,  but  it  may  be  recovered  W|th  costs  by  a  peti- 
tion to  the  chancellor  ...  691 

Bankrupts  charged  in  execution  may  be  brought    up 

,  before  the  commissioners  in  order  to  pass  their  last 
examination  ...  093 

Proving  or  claiming  a  debt  for  any  purpose  is  an  election 
not  to  proceed  against  the  bankrupt  by  any  action  or 
suit  -  -  •  .  003 

This  act  shall  not  extend  to  Scotland  -  €96 

Agents  having  cUccted  policies  of  insumnce  with  the 
bankrupt  may  prove  if  the  person  really  interested  is 
not  within  the  united  kingdom  -  700 

Annuity  creditors  may  in  all  cases  prove  the  value  of 
the  annuity  ...  ibid. 

Three  parts  in  five  in  number  and  value  of  the  credi« 
tors  shall  be  sufficient  to  sign  the  bankrupt's  certi- 
ficate -  -  -  -        707 

If  the  assignees  accept  a  lease  or  an  agreement  for  s 
lease,  the  bankrupt  shall  not  be  liable  for  rent  or  the 
performance  of  covenants  contained  therein ;  the  land- 
lord may  petition  the  chancellor  to  order  the  assignees 
to  determine  whether  they  will  accept  the  lease      712 
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Afttr  Letler  o/  Attorney^  for  Ikid  read  317. 
7or  Werrani  of  Sehin  read  fVarfnt  qfSehmrt* 

Note.— .Stodk  and  Sitpping  m  Transku  are  placed  after  Sdn  iniUsd  el 
SttUutetn 
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LAW  BOOKS 

Hecentli/ published  fjj/W.  Clwike  aiiu  ^oss.  Late   Bool^^ 
sellen^   PurlugaU%treet^  Lincoln  s  Inn. 

ATHERLEY  S  (E.  G.)  PRACTICAL  TREATISE  of  the 
LAW  of  iMARRIAGE  ami  other  FAMILY  SETTLEIV1ENT8. 

By  whom  a  Settlement  iiiuy  Itc  ir.urlc — w!t:ii-1'iiiii^s  imiy  he 
entuiled — of  Agreemeuts  for  llaviiaije  Sf  Ulemi'its — of  carry- 
iij^  Murriuge  Arlicles  iuto  Execution — of  St:tti«.int*nt4  after 
IVLirriage — what  will  suppoit  Settlements  after  Marri;iL'o-of  Set- 
tlements upon  Con»iderationh,undwithontCoRt&iderat'Kiiis — of vo- 
luntary SettlenientK  an<l  Rciiiaindei*s  — and  of  which  contain  a 
Power  of  Revocuti(m~-ofSeitlenients  under  u  Power  of  Appoint- 
ment— of  Settlements  bv  Persons  inTrade,  or  wiio  afterwards  be- 
come  Bankrupts — of  a  Settlement  by  the  Musbund  or  his  Wife  in 
Tail— of  settling  Property  to  auuirricd  Woman's  sepii  rate  Use— of 
settling  Estate  so  as  to  enable  a  Feme  Covert  to  dispode  of  it — of 
the  Settlement  a  oiarried  Woman  i«  entitled  to  out  of  her  equi- 
table Estate^-of  Settlemc^nts  the  C<»urt  of  Chuncerv  will 
compel  a  Person  to  make  who  privately  iniirricsa  Ward  of  Court 
— of  Settlements  made  upon  the  voluntary  Separation  of  Hus- 
band and  Wife — of  Settlements  on  a  kt^pt  Mistress— of  Cove- 
nants to  lay  out  Money  in  the  pnreha>e  and  settling  of  Lands — 
Barring  of  Entails — Settlements  in  Pursuance  of  Wills — of 
Purchases  in  the  Name  of  a  Child — of  feigned  Conve^'ances, 
and  false  Representations  made  to  bring  about  Marriages — of 
Agreements  in  Dero(^ation  of  Marria;;e  CoiUrnct — of  a  Jointure, 
and  various  other  matters,  &c.  &c.     in  royal  Svo.,  price  £1.  4fl« 

BAYLEY  {Mr.  Justi«:e)  on  the  LAW  of  RIL15  of  EX- 
CHANGE, Cash  Bills,  and  Promissory  Notes.  Third  Edi- 
tion, with  Additions,  by  Wm.  English  Barnes^  Esq.  Barrister  at 
Jjiw.  8vo.  lOs.  Gd.  boards. 

CHRISTIAN'S  (E.) VINDICATION  of  the  RIGHTS  of  the 

Universities  to  a  Copy  of  every  new  Publication,  8vo.  4fc.  boards* 
COOTE's  (R.  11.)  ANALYSIS  arranj,'fd  to  serve  also  as  a 
X'ompendious  Dij^csted  Index  of  Mr.  Fearnk's  Essay  on  Contin- 
gent Remanders  and  Executory  Devises,  and  of  Mr.  Butl£R*s 
^'otes.  Svo.  10s.  Cd.  boards. 

DOW's  (P.)    REPORTS   of  CASF-S  npon  APPEALS  and 
WRITS  of  ERROR  in    the  HOUSE  of  LORDS,  y:j  ^tv4  ^\ 
Ceo.  Ml,  18V0,  1SJ4.  2  \ols,  Ro\u\  8\o.  Vo  \)t  v:^i\\>:\v\>aR^* 


Imw  Books  published  b^  IV,  Clark f  and  Sons^ 

IIERAUDs     PRACTICAL     STAMP     TABr.E,      roinvn. 
beniliii^all  the  Dtitirs  doiv  PayaliK',  alpltabetiiMlly  uriiaiiued  : 
hcin^  also  ail  Aiuilyticul  Treatisr  and  Comppiulious  l)i!^:it    o 
the  whole  Law  of  t>taiups ;  shelving   at  one  view   the    presen' 
contrasted  i^ith  tlicold  duties,  to  which  are.  adde<i  rases  ar^iie^) 
and  annotations  on  material  Puiiits,  8vo.  9s.  lK>und. 

IMPEY's    MODCRN   PLEADER*    coiiuiiiinjr    the    sc^er.il 
Fonns  of  rominencin^  nnd  concludhij^  Declarations  in  all  per- 
sonaloiid  mixed  Actions,  in  superior  and  inferior  Courts,  and  bv  or 
against  particular  Persons,  with  Notes  thereon ;  aUo,  a  Collection 
oft* choice  aud  useful  Precedents,  for  Declarations,  in  the  Action 
of  Account,   and  common  Assumpsit,  with  those  on  Bills  of 
Exchange    and  Promisrory  Notes :    to  which  are  added,   the 
Forms  of  the  Indebitatus  Counti:  in  del  it,  aud  Precedents  of 
Declaration  in  Debt  upon  Rills    and  Notes,    Money     Bonds, 
Bonds  for   performance  of  Covenants,   Bail  Bonds,   Replevin 
Bonds,  and  upon  Recognizances  of  Bail,  with  a  variety  of  use* 
fal  Notes  aud  Observations  thereon ;  the   M?veral   Cases    de- 
tenuineil  in  those  Actions,  witkthe  Evidence  necessary  to  sup* 
port  each  Declaration :  the  Whole  made  ra!«y  and  useful  to  Stu- 
dents, aud  to  the  Practisers  in  Town  and  Countrv ;    furnishiue 
the  latter  with  the  necessary  Instructions  for  their  Assents,  (de- 
dicated by  Permission  to  Lord  Ellonborani;h.)  Second  Edition, 
with  great  Additions,  Royal  Svo.  II.  boards. 

MANNING'S  DIGESTED  INDEX  to  the  MSI  PRIUS  RE- 
PORTS, with  Notes  and  References.  The  present  Volume  i-* 
founded  upon  an  Abridgment  of  the  Rrpr»rts  of  Penke,  Espi- 
nasse,  and  Canipbfil,  undertaken  on  the  plan  of  Corny  n's  Di^e>t. 
Royal  Svo.   ItJs.  boards. 

illTFORD's  {now  LORD  REDrSDAfE)  TREATISK  on 
the  Pleadin;;s  in  Suits  in  the  Court  of  Chancery  by  Enijlish 
Bill.  Third  Edition,  with  Additions,  Royal  8vo, 

PRICE'S  (0.)  UKKHrrS  ofCASi:s  iii  the  Court  of  EXCHE- 
QLEU,  54  Ceo.  :L  (in  continuation  of  Mr.  Wicshtwickv.) 
vol.  I,  part  1,  \\i\\\\\  Svo.  Os.  These  Report  J  witf  he  continued, 
STARKlE's  (T.)  TRr.AnSE  on  CRIMINAL  PLEADINGS, 
with  Precedents  of  Iiidictnicn;.s,  Special  Picas,  &.c.  udapteil  t9 
Pmclire.     2  voU.  Svo.  bojrda.     11.  4s. 

M'AKi^ilVs  TREATISE  on  the  LAW  of  SLANDER,  Libel, 
SiU!idaluiu  MaL;i:iitmii,  and  Fal^e  Humours,  ineUidin;;  the 
Jliiles  wind.  n'LTuIii'K'  iiitelUctnul  Conmiu:ii«:ati»>ns  airttrtiii*;  the 
1  i'.-iractcrs  of  ludividuuU,  and  tiie  Interests  of  the  Public, 
with  a  Dcicnptiou  uf  the  Practice  and  Pkadiu>;s  in  Personal 

AcUOUS,    \vAoTUU\V\W\\a,   \v\'JiAes\\tfi\\Vi»,    kV\Uj\vaixaQX.<^    Cvi«     Coii- 
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